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Sabmitted  on  brief  M^  2,  affirmed  June  6,  1919. 

OHILDERS  V.  BROWN.* 

(158  Pac.  166.) 

Sxemptioiis— Ckmstnictlon  of  Statute. 

1.  Since  exemption  itatuteB  are  remedial  in  character,  they  are 
given  a  liberal  construction. 

Bzamptioiui  —  Property    Ezempt—Oonstnictlon    of    Statute — ^''Neces- 
sary^— "Occnpation.'' 

2.  Under  Section  227,  L.  O.  L.,  as  amended  by  Laws  of  1915, 
page  27,  making  the  team,  vehicle,  harness,  etc.,  necessary  to  enable 
any  person  to  carry  on  the  trade,  occupation  or  profession  by  which 
he  habitually  earns  his  living  exempt  from  execution,  the  term  "neces- 
sary" signifies  "reasonabljr  necessarjr"  or  "convenient"  or  "suitable," 
and  does  not  mean  "indispensable"  or  "absolutely  necessary";  and 
standing  alone,  the  word  "occupation"  means  the  principal  business 
of  one's  life,  habitual  or  stated  employment,  vocation,  calling,  trade, 
the  business  in  which  one  principally  engages  to  secure  a  living,  the 
employment  by  which  he  generally  gets  his  living,  and  includes  any 
employment  in  which  a  person  is  engaged  to  procure  a  living. 

Stacemptioiifl — Oonstractloii  of  Statnte-'Occupation. 

3.  Under  such  statute,  it  is  not  essential  that  the  property  should 
have  been  used  exclusively  to  carry  on  the  occupation  by  which  one 
habitually  earns  his  living,  because  an  occasional  use  for  other  pur- 
poses will  not  defeat  his  right  to  exemption;  and  such  right  is  not  lost 
if  the  owner  is  not  actually  using  the  property  in  his  occupation  at 
the  very  time  of  the  levy,  or  if  temporarily,  he  is  not  engaged  in  his 

*A8  to  the  purposes  for  which  horses  are  used  as  affecting  exemp- 
tion under  the  statute  specifically  exempting  horses  from  execution 
or  attachment,  see  note  in  3  L.  R.  A.  (K.  S.)  693.  And  as  to  what  is 
a  trade,  occupation  or  business  within  exemption  laws,  see  note  in 
Lu  &  A.  1915F,  916.  Bepobteb. 

81 0».— 1  (1) 


2  Childebs  v.  Brown.  [81  Or. 

occupation,  and  is  preBerved  if  he  honestly  intends  to  use  the  property 
within  a  reasonable  time  to  carry  on  his  occupation. 

Exemptloim— HoTse^  V^iide,  Hamew,  etc.— Constrnction  of  Statute. 

4.  Under  Section  227,  L.  O.  L.,  as  amended  by  Laws  of  1915, 
page  27,  exempting  from  execution  a  team,  vehicle,  harness,  etc.,  neces* 
sary  to  enable  anyone  to  carry  on  the  occupation  by  which  he  habitu- 
ally earns  his  living,  the  debtor  may  select  and  reserve  a  team,  vehicle 
and  harness  without  being  obliged  to  show  that  he  has  no  other  like 
property,  or  to  point  out  other  propertv  to  the  sheriff,  even  though  he 
owns  additional  property  of  the  same  Idnd,  and  the  debtor,  'if  owning 
more  than  two  horses,  may  select  any  two. 

Exemptions— Constmctlon  of  Statate— Anertloii  of  Ezemptloiir— ''At*' 
— ^"Ae  Boon  Ae."* 

6.  Under  Section  227,  L.  O.  L.,  as  amended  by  Laws  of  1915, 
page  27,  exempting  from  execution  a  team,  vehicle,  harness,  etc., 
necessary  to  enable  one  to  carry  on  his  occupation,  if  selected  and 
reserved  by  the  judgment  debtor  at  the  time  of  the  levy  or  as  soon 
thereafter  before  sale  as  it  shall  be  known  to  him,  a  failure  to  select 
exempted  property  at  the  exact  time  of  the  levy,  even  though  the 
debtor  is  present,  will  not  alone  operate  as  a  waiver  of  his  right,  as 
the  word  ''at,"  when  used  in  reference  to  time,  does  not  always  mean 
the  exact  moment  or  day,  but  may  express  nearness  and  proximity, 
and  consequently  may  denote  a  reasonable  time,  and  as  the  words 
''as  soon  as"  likewise  have  a  restricted  and  an  unrestricted  significa- 
tion; so  that  the  debtor,  if  he  acts  before  sale,  may  assert  his  right 
of  exemption  within  a  reasonable  time  after  the  levy  becomes  known 
to  him,  whether  he  was  present  or  absent  at  the  time  of  the  seizure. 

Ezemirtloiis— Waiver. 

6.  The  right  of  exemption  from  execution  is  a  privilege  which  may 
be  waived  by  the  consent  of  the  debtor,  or  by  his  failure  to  assert 
his  rights. 

Exemptioiui — ^Blght  to  Exemi»tlon — ^Burden  of  Proof. 

7.  A  sheriff's  seizure  on  attachment  cannot  be  avoided,  unless  the 
debtor  alleges  and  proves  a  situation  bringing  the  property  within 
the  exemption  statute,  and  avers  and  establishes  every  fact  essential 
to  the  exemption. 

Pleading— Defects— Beidy— Alder  by  Verdict 

8.  Id.  replevin  for  a  team,  wagon  and  harness  attached  by  defendant 
sheriff,  the  taking  of  which  was  justified  by  his  answer,  a  reply  claim- 
ing an  exemption  and  right  to  a  return  of  the  property  under  the 
statute  (Section  227,  L.  O.  L.,  as  amended  by  Laws  of  1915,  page  27), 
exempting  from  execution  a  team,  vehicle,  harness,  etc.,  necessary  to 
enable  one  to  carry  on  the  occupation  by  which  he  habitually  earns 
his  living,  showing  that  the  property  was  being  used  by  plaintiff  for 
the  purpose  of  earning  a  living  for  the  support  of  his  family,  and 
that  it  was  the  only  property  of  the  kind  which  he  could  use,  and  that 
it  had  been  habitually  used  for  that  purpose,  was  sufficient  after 
verdict. 

Trial— Cautionary  Instmction— Discretion  of  Oonrt. 

9.  Befusal  of  a  cautionary  instruction  is  within  the  discretion  of 
the  trial  eourt. 
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Trial— Beqaested  In8tnictio]i8--OlTen  InstrnctioiiB. 

10.  Bequested  instructions,  giyen  in  substance,  were  properly  re- 
fused. 

Appeal  and  Error — Question  of  Fact— Sevlew. 

11.  The  verdict  of  the  jury  on  conflicting  evidence  forecloses  any 
inquiry  into  the  credibility  of  the  witnesses  or  the  weight  of  their 
testimony. 

[As  to  exemption  of  tools  and  implements  from  execution,  see 
note  in  123  Am.  St  Bep.  139.] 

From  Malhenr:  Dalton  Biggs^  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Harris. 

J.  I.  Myers  commenced  an  action  to  recover  money 
from  James  H.  Childers,  and  on  the  next  day,  Novem- 
ber 24,  1915,  caused  Ben  J.  Brown,  the  sheriff  of  Mal- 
heur County,  to  attach  and  take  into  his  custody  a 
team,  wagon  and  harness  owned  by  Childers.  On  De- 
cember 10,  1915,  Childers  commenced  this  action  to 
replevin  the  attached  property  by  filing  a  complaint 
which  contains  the  usual  allegations. 

The  answer  justifies  the  taking  by  averring  the  at- 
tachment. The  reply  seeks  to  avoid  the  effect  of  the 
attachment  by  claiming  that  the  property  is  exempt 
from  seizure.  To  support  the  claim  of  exemption  and 
right  to  a  return  of  the  property,  the  reply  avers : 

**That  on  the  twenty-fourth  day  of  November,  1915, 
the  date  on  which  said  personal  property  described  in 
the  complaint  and  answer  were  wrongfully  and  unlaw- 
fully taken  from  the  possession  of  plaintiff,  and  for 
some  time  prior  thereto,  the  said  team  of  geldings, 
logging  harness  and  Studebaker  wagon  described  in 
the  complaint  herein,  were  being  used  by  the  plaintiff 
for  the  purpose  of  earning  a  living  for  the  support 
of  his  family,  and  were  and  are  habitually  used  for 
such  purpose  by  plaintiff,  and  were  and  are  the  only 
personal  property  of  such  nature  whereby  the  plaintiff 
could  earn  a  living  for  the  support  of  his  family. 
That  on  the  twenty-fourth  day  of  November,  1915,  the 
plaintiff  duly  notified  the  defendant  that  he  claimed 
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said  personal  property  and  the  whole  thereof  as  ex- 
empt from  attachment  and  execution,  under  the  laws 
of  the  State  of  Oregon,  and  prior  to  the  commencement 
of  this  action,  and  as  soon  as  plaintiflf  could  secure  legal 
services,  he  served  on  the  defendant  a  written  affidavit 
under  oath  demanding  the  release  of  said  property 
and  the  whole  thereof,  for  the  reason  that  said  prop- 
erty was  habitually  used  by  him  in  making  a  living 
for  himself  and  family,  and  claimed  the  whole  of  said 
property  as  exempt  from  attachment  and  execution, 
and  that  said  property  was  and  is  exempt  from  attach- 
ment and  execution,  under  and  by  virtue  of  the  laws 
of  the  State  of  Oregon,  and  any  taking  of  said  prop- 
erty and  the  whole  or  any  part  thereof  by  defendant, 
whether  acting  under  a  wnt  of  attachment  or  other- 
wise is  wrongful  and  unlawful,  for  the  reason  that  said 
property  is  exempt  from  attachment  and  execution, 
and  said  sheriff,,  defendant  herein,  has  full  and  com- 
plete instructions  under  any  writ  of  attachment  issued 
to  him,  not  to  attach  or  levy  upon  any  exempt  prop- 
erty, made  so  by  the  laws  of  the  State  of  Oregon,  but 
defendant  did  then,  ever  since  has,  and  does  now  refuse 
to  return  said  property  to  plaintiflf.  ^^ 

The  defendant  demurred  to  the  new  matter  appear- 
ing in  the  reply  ''on  the  grounds  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  defense  to  the 
defendant  *s  answer  or  to  any  part  thereof. ' '  The  de- 
murrer was  overruled,  and  after  a  trial  the  verdict  of 
the  jury  and  judgment  of  the  court  were  against  the 
defendant,  who  has  appealed. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  H.  C.  Eastman  and  Messrs.  Smith  <&  Smith. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
Ralph  W.  Swagler. 
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Mb.  Justice  Haskis  delivered  the  opinion  of  the 
court. 

**The  principal  issues,'*  quoting  from  the  abstract 
of  record  filed  by  defendant, ' '  are :  Does  the  new  mat- 
ter set  np  in  the  reply  plead  statutory  exemption  t 
And,  was  the  judgment  based  on  sufficient  evidence?" 
The  questions  can  best  be  answered  by  first  directing 
attention  to  the  language  of  the  statute  and  noting  its 
scope  and  meaning. 

1, 2.  The  material  part  of  the  statute,  which  meas- 
ures the  rights  of  the  plaintiflf,  reads  thus : 

"All  property  •  •  of  the  judgment  debtor,  shall  be 
liable  to  an  execution,  except  as  in  this  section  pro- 
vided. The  following  property  shall  be  exempt  from 
execution,  if  selected  and  reserved  by  the  judgment 
debtor  or  his  agent  at  the  time  of  the  levy,  or  as  soon 
thereafter  before  sale  thereof  as  the  same  shall  be 
known  to  him,  and  not  otherwise:  *  *  3.  The  *  * 
team,  vehicle,  harness  *  *  necessary  to  enable  any 
person  to  carry  on  the  trade,  occupation  or  profession 
by  whidi  such  person  habitually  earns  his  living,  to 
the  value  of  $40C:  Chapter  13,  I^aws  1915,  amending 
Section  227,  L.  0.  L. 

If  the  wagon,  team  and  harness  were  necessary  to 
enable  Childers  to  carry  on  the  occupation  by  which  he 
habitually  earned  his  living,  then  he  was  entitled  to  a 
return  of  the  property,  provided  the  claim  of  exemp- 
tion was  made  at  the  time  of  the  levy  or  as  soon  there- 
after as  it  became  known  to  him.  Since  exemption 
statutes  are  remedial  in  character,  they  are  given  a 
liberal  construction:  Blackford  v.  Boak,  73  Or.  61 
(143  Pac.  1136) ;  Tishomingo  Sav.  Inst.  v.  Young,  87 
Miss.  473  (40  South.  9,  112  Am.  St.  Rep.  454,  6  Ann. 
Cas.  776,  3  L.  R.  A.  (N.  S.)  693).  And  this  rule  of 
construction  must  constantly  be  kept  in  mind  when 
interpreting  the  words  found  in  the  statute. 
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The  term  ''necessary,*'  as  it  is  used  here,  signifies 

reasonably  necessary*'  or  ''convenient"  or  ''suit- 
able," and  it  does  not  mean  "indispensable,"  or,  as 
contended  by  the  defendant  during  the  trial,  "abso- 
lutely necessary":  Stewart  v.  McClung,  12  Or.  431, 
435  (8  Pac.  447,  53  Am.  Rep.  374) ;  State  v.  Young,  74 
Or.  399,  407  (145  Pac.  647) ;  /w  re  Parker,  5  Sawy.  58, 
61  (Fed.  Gas.  No.  10,724) ;  12  Am.  &  Eng.  Ency.  of 
Law  (2  ed.),  132;  18  Cyc.  1418. 

Standing  alone,  the  word  "occupation"  means: 
' '  The  principal  business  of  one 's  life ' ' :  Webster  Diet. 
* '  Habitual  or  stated  employment ' ' :  Cent.  Diet.  ' '  Voca- 
tion, calling,  trade,  the  business  in  which  one  principally 
engages  to  secure  a  living,  the  employment  by  which 
one  generally  gets  his  living":  3  Words  and  Phrases 
(Second  Series),  685;  29  Cyc.  1344.  The  term  "occu- 
pation"  is  comprehensive  in  its  signification  and  in- 
cludes any  employment  in  which  a  person  is  engaged 
to  procure  a  living:  12  Am.  &  Eng.  Ency.  of  Law 
(2  ed.),  105.  The  statute  itself  defines  the  term  so  as 
to  include  only  the  occupation  by  which  a  person 
"habitually  earns  his  living,"  and  therefore  the  team, 
wagon  and  harness  were  exempt  if  they  were  reason- 
ably necessary,  or  convenient,  or  suitable  to  enable 
Childers  to  carry  on  the  employment  by  which  he 
habitually  earned  his  living. 

3.  It  is  not  essential  that  the  property  should  have 
been  used  exclusively  to  carry  on  the  occupation  by 
which  he  habitually  earned  his  living  because  an  occa- 
sional use  for  other  purposes  will  not  defeat  the  right 
of  exemption:  12  Am.  &  Eng.  Ency.  of  Law,  132; 
Stanton  v.  French,  91  Cal.  274  (27  Pac.  657,  25  Am.  St. 
Rep.  174) ;  11  R.  C.  L.,  p.  519.  The  right  of  exemp- 
tion is  not  lost  if  the  owner  is  not  actually  using  the 
property  in  his  occupation  at  the  very  time  of  the  levy, 
nor  is  the  privilege  extinguished  if  the  owner  is  tem- 
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•  porarily  not  engaged  in  his  occupation :  12  Am.  &  Eng. 
Ency.  of  Law  (2  ed.),  132;  18  Cyc.  1413.  The  exemp- 
tion is  preserved  if  the  debtor  honestly  intends  to  use 
the  property  within  a  reasonable  time  to  carry  on  his 
occupation:  Gollnick  v.  Marvin,  60  Or.  312,  316  (118 
Pac.  1016,  Ann.  Cas.  1914A,  243) ;  Cleveland  v.  An- 
drews, 5  Idaho,  65  (46  Pac.  1025,  95  Am.  St.  Rep.  165)! 
4.  The  statute  confers  upon  the  debtor  the  right  to 
select  and  reserve  a  team,  vehicle  and  harness  without 
being  obliged  to  show  that  he  has  no  other  like  prop- 
erty. There  is  no  duty  resting  upon  the  debtor  to 
prove  that  he  has  no  other  property  nor  to  point  out 
other  property  to  the  sheriflf,  even  though  he  owns 
additional  property  of  the  same  kind.  If  Childers 
owned  more  than  two  horses  it  was  nevertheless  his 
right  to  select  any  two  horses  he  wished,  and  then 
protect  them  by  exercising  his  right  of  exemption : 
Thibault  v.  Lennon,  39  Or.  280,  283  (64  Pac.  449,  87 
Am.  St.  Eep.  657). 

5, 6.  A  strict  application  of  the  language  of  the 
statute  would  require  the  debtor  to  assert  his  right 
of  redemption  *'at  the  time  of  the  levy"  or  '*as  soon'* 
as  the  levy  shall  be  known  to  him,  but  the  words  em- 
ployed are  softened  and  relieved  of  any  undue  severity 
when  viewed  in  the  light  of  the  rule  of  liberal  construc- 
tion. While  it  is  true  that,  as  taught  in  Harrisburg 
Lumber  Co.  v.  Washburn,  29  Or.  150, 161  (41  Pac.  390), 
the  right  of  exemption  is  a  privilege,  which  it  must 
be  conceded  can  be  waived  by  the  consent  of  the  debtor 
or  by  his  failure  to  assert  his  rights  (12  Am.  &  Eng. 
Ency.  of  Law  (2  ed.),  191;  11  R.  C.  L.,  p.  539),  never- 
theless a  failure  to  select  exempted  property  at  the 
exact  time  of  a  levy,  even  though  the  debtor  is  present, 
will  not  alone  operate  as  a  waiver  because  the  debtor 
has  a  reasonable  time  after  he  knows  of  the  levy  to 
claim  his  exemption.    If  the  words  *  *  at  the  time  of  the 
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levy'*  are  given  a  strict  construction,  they  would' 
signify  the  exact  moment  of  the  levy,  and  would  indi- 
cate ' * simultaneousness, "  as  distinguished  from  ''sub- 
sequence,'' and  therefore,  within  this  severe  meaning, 
the  debtor,  if  present  at  the  time  of  the  seizure,  would 
.lose  his  right  of  exemption,  unless  he  asserted  his 
claim  at  the  very  moment  of  the  levy.  When  used  in 
reference  to  time,  the  word  ''at"  does  not  always  mean 
the  exact  moment  or  day,  but  certainly  in  many,  and 
perhaps  in  most,  instances  it  expresses  nearness,  close- 
ness and  proximity,  and  consequently  may  denote  a 
reasonable  time:  5  C.  J.  1427.  The  words  '*as  soon 
as"  likewise  have  a  restricted  and  an  unrestricted 
signification.  The  narrowed  meaning  would  require 
the  debtor  to  act  the  very  moment  he  learns  of  the 
levy,  while  the  broader  interpretation  would  aflford  a 
reasonable  time.  Obeying  the  teaching  of  precedents 
and  adopting  the  liberal,  rather  than  the  severe,  mean- 
ing, the  language  of  the  statute  permits  the  debtor,  if 
he  acts  before  sale,  to  assert  his  right  of  exemption 
within  a  reasonable  time  after  the  levy  becomes  known 
to  him,  whether  he  was  present  or  absent  at  the  time 
of  the  seizure. 

7.  We  now  notice  the  objections  made  by  the  de- 
fendant Complaint  is  made  because  the  demurrer  to 
the  reply  was  overruled.  At  the  outset  it  must  be 
premised  that  the  seizure  made  by  the  sheriff  cannot  be 
avoided,  unless  the  plaintiff  alleges  and  proves  a 
situation  which  brings  the  property  within  the  exemp- 
tion statute.  The  burden  is  on  the  claimant,  and  he 
must  aver  and  establish  every  fact  essential  to  the 
exemption:  GoUnick  v.  Marvin,  60  Or.  312,  316  (118 
Pac.  1016,  Ann.  Gas.  1914A,  243) ;  Thibault  v.  Lennon, 
39  Or.  280,  284  (64  Pac.  449,  87  Am.  St.  Rep.  657) ; 
Stewart  v.  McGlung,  12  Or.  431,  436  (8  Pac.  447,  53 
Am.  Rep.  374) ;  11  R.  C.  L.,  p.  558;  18  Cyc.  1493. 


June,  1916.]  Childibbs  v.  Brown. 


8.  The  sheriff  argues  that  the  reply  is  insuflScient 
becanse  it  fails  to  allege  that  Childers  had  an  occupa- 
tion, or  that  the  attached  property  was  necessary  to 
enable  him  to  carry  on  such  occupation,  or  that  he 
selected  the  property  at  the  time  of  the  levy.  It  is 
true  that  the  reply  does  not  in  so  many  words  say  that 
Childers  had  a  defined  occupation ;  but  it  does  appear 
that  the  property  was  being  used  for  the  purpose  of 
earning  a  living  for  the  support  of  his  family,  that  it 
was  the  only  property  of  the  kind  which  he  could  use, 
and  that  it  had  been  habitually  used  for  that  purpose ; 
and  this  is  only  a  loose  and  defective  way  of  saying 
that  he  had  an  employment  by  which  he  habitually 
earned  his  living,  and  therefore  an  occupation,  and 
that  the  team,  wagon  and  harness  were  necessary  to 
enable  him  to  carry  on  such  occupation :  See  Blackford 
V.  Boak,  73  Or.  61,  66  (143  Pac.  1136).  The  pleadings 
recite  that  the  seizure  was  made  on  November  24, 1915, 
and  the  reply  alleges  that  on  the  same  day  Childers 
notified  the  defendant  that  he  claimed  the  personal 
property  "as  exempt  from  attachment  and  execution.** 
While  the  reply  is  not  a  model  pleading,  still  it  con- 
tains enough  to  enable  it  to  stand  after  verdict. 

9.  One  assignment  of  error  is  predicated  upon  the 
failure  of  the  court  to  give  a  cautionary  instruction 
requested  by  the  defendant.  The  court  had  a  right  to 
use  his  discretion :  Scheurmann  v.  Mathison,  67  Or. 
419,  424  (136  Pac.  330) ;  Nor  din  v.  Lovegren  Lumber 
Co.,  80  Or.  140  (156  Pac.  587).  After  inspecting  the 
record  we  cannot  say  that  the  trial  judge  abused  the 
discretion  vested  in  him,  or  that  the  defendant  was 
injured  in  any  way. 

10.  Other  instructions  requested  by  the  defendant 
and  refused  by  the  court  were  either  given  in  substance 
or  properly  refused,  because  containing  expressions 
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inconsistent  with  the  views  stated  here.  No  prejudi- 
cial error  occurred  during  the  trial. 

11.  There  was  evidence  to  sustain  every  material 
fact  which  the  plaintiff  was  required  to  establish,  and, 
while  there  was  conflicting  evidence,  the  verdict  of  the 
jury  forecloses  any  inquiry  into  the  credibility  of  the 
witnesses  or  the  weight  of  their  testimony. 

The  judgment  is  affirmed.  Aphsiced. 


Mb.  Jubtiob  Ejakih  absent 


Motion  to  dismin  aj^eal  aUowed  Jane  18,  lOlC 

BAKEE  V.  STACT. 

■ 

(157  Pac  1071.) 

Appeal  and  Brror-Oronnds  for  Dtanrtiring  AppeaL 

1.    Where  the  defendant,  after  perfecting  an  appeal,  latisilea  the 
judgment,  hii  aj^eal  on  motion  of  plaintiff  should  be  dismissed. 

From  Multnomah :  Gbob(»  N.  Davis,  Judge. 

This  is  an  action  by  G.  Evert  Baker,  trustee,  and  H. 
L.  Ganoe,  trustee,  against  Jennie  H.  Stacy.  From  a 
judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Respondents  file  motion  to  dismiss  the  appeal  upon  the 
ground  set  forth  in  the  opinion  of  the  court 

MonoN  Allowxd. 

Mr.  0.  Evert  Baker  and  Messrs.  Ganoe,  English  d 
Ganoe,  for  the  motion. 

Mr.  WUliam  M.  La  Force  and  Messrs.  Ganoe,  Eng- 
lish  <&  Ganoe,  contra. 

In  Banc  Mb.  Jxtstiob  MoBbidb  delivered  the  opin- 
ion of  the  court. 

1.  The  plaintiffs  brought  an  action  against  the  de- 
fendant to  recover  for  rent  due  upon  certain  premises 
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leased  to  def endant,  and  recovered  a  judgment  for  the 
STim  of  $320,  and  $24.55  costs,  upon  which  judgment 
they  realized  by  execution  the  sum  of  $76.75.  The  de- 
fendant perfected  an  appeal  to  this  court,  but  subse- 
quently thereto  tendered  plaintiflfs  $280.21,  being  the 
balance  then  due  upon  the  judgment,  and  demanded 
satisfaction  of  the  judgment.  Plaintiflfs  accepted  the 
tender,  satisfied  the  judgment  upon  the  record,  and 
now  move  to  dismiss  this  appeal.  As  defendant  has 
accepted  the  results  of  the  judgment  by  paying  it  and 
obtaining  a  satisfaction  upon  the  record,  plaintiffs 
should  not  be  put  to  the  expense  of  filing  briefs  and 
further  contesting  the  matter  here. 
The  appeal  is  dismissed.  Motion  Allowed. 


Argued  June  2,  affirmed  June  13,  191$, 

SPOBES  V.  MAUDE.* 

(158  Pac.  169.) 

TMnmlnwl  and  Konmiit — Salts  in  Equity — ^Remedies  at  Law. 

1.  In  view  of  Sections  1,  389,  L.  O.  L.,  in  Oregon  a  distinction  is 
made  between  actions  at  law  and  suits  in  equity,  and  although  courts 
of  law  and  equity  are  presided  over  by  the  same  judges,  a  suit  in  equity 
moat  be  dismissed  where  there  is  a  remedy  at  law. 

Attachment — Statute— Strict  Compliance. 

2.  Under  Section  295,  L.  O.  L.,  providing  for  attachment  upon  an 
unsecured  contract  for  the  direct  payment  of  money  or  upon  contract 
where  defendant  is  a  nonresident,  the  attachment  was  an  ancillary 
provisional  remedy  and  the  statute  must  be  strictly  followed  or  no 
right  is  thereby  acquired. 

Befonnation  of  Inatmmeots — ^Nature  of  Remedy. 

3.  The  reformation  of  a  deed  is  a  remedy  peculiar  to  a  court  of 
equity. 

*For  authorities  on  the  question  of  relief  from  mistake  of  law  as 
to  effect  of  instrument,  see  comprehensive  note  in  28  Lb  B.  A.  (N.  S.) 
Tgg,  Bepoeteb. 
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AtUdunflnt— In  EquitaUa  Action. 

4.  In  a  suit  in  equitj,  jurisdiction  is  not  acquired  by  the  attach- 
ment of  property  of  a  nonresident,  defendant,  so  as  to  authorize  the 
court,  upon  sarriee  of  summons  by  publication,  to  order  the  eon* 
demnation  and  sale  of  the  land  to  satis^  the  judgment. 

Ooite— Nature  of  Bemedy. 

5.  Under  Section  561,  L.  O.  L.,  costs  are  certain  sums  of  money 
prescribed  by  statute  as  indemnity  on  account  of  attorney  fees  in 
prosecuting  or  defending  a  suit  or  action. 

Ooets— In  Equity— Discretionary. 

6.  Under  Section  567,  L.  O.  L.,  the  allowance  of  costs  in  a  suit  in 
equity  is  a  matter  resting  in  the  sound  discretion  of  the  court. 

Appearance    Special  Appearance. 

7.  Under  Section  542,  L.  O.  L.,  providing  that  a  defendant  appears 
when  he  answers,  demurs  or  gives  written  notice  of  appearance,  and 
Section  68,  making  a  voluntary  appearance  equivalent  to  personal 
service,  an  oral  question  of  counsel  as  to  the  allowance  of  costs,  where 
his  motion  on  special  appearance  to  dismiss  an  attachment  has  been 
granted,  is  not  a  general  appearance. 

[As  lo  test  of  whether  appearance  is  general  or  speeiaAi  see 
note  in  Ann.  Oas.  1914A,  1189.] 

From  Lane :  Geoboe  F.  Skipworth,  Judge. 
Department  L    Statement  by  Mb.  Chuep  Justice 

MOOBB. 

This  is  a  suit  by  George  W.  Spores  and  Josie 
Spores  against  Eustace  Maude  and  Amy  Maude  to 
reform  a  deed  and  to  recover  a  sum  of  money.  The 
complaint  alleges  in  effect  that  on  October  20,  1909, 
the  defendants  were  the  owners  of  two  lots,  particu- 
larly describing  them,  in  Springfield,  Oregon,  and  then 
orally  agreed  to  sell  and  convey  the  real  property  to 
the  plaintiffs  clear  of  all  encumbrances,  and  particu- 
larly free  from  the  expense  of  constructing  in  front  of 
such  premises  a  cement  sidewalk,  curb  and  gutter, 
which  improvements  had  then  been  completed,  but  no 
assessment  therefor  had  been  made;  that  the  plain- 
tiffs paid  $4,000,  the  stipulated  consideration,  to  the 
defendants,  who  executed  to  them  a  deed  of  general 
warranty ;  that  it  was  mutually  understood  by  the  par- 
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ties  that  such  covenant  was  suflBcient  to  include  the 
assessment  so  to  be  made,  and  the  deed  was  accepted 
by  the  plaintiffs^  who  telied  upon  the  oral  agreement 
that  they  would  not  be  required  to  pay  for  such  im- 
provement, and  they  supposed  the  defendants  had  dis- 
charged that  obligation  until  about  November  1,  1914, 
when  the  Jots  were  advertised  to  be  sold  for  $170.74, 
the  amount  of  the  delinquent  assessment,  interest  and 
costs;  that  the  defendants  have  not  paid  any  part  of 
that  sum,  and  refuse  to  make  such  payment  because 
no  entry  had  been  made  on  the  docket  of  city  liens 
when  the  deed  was  executed,  and  there  was  therefore 
no  breach  of  the  covenant  of  warranty. 

The  prayer  of  the  complaint  is  that  the  deed  may 
be  corrected  so  as  to  insert  therein  a  covenant  that 
the  defendants  will  pay  the  expense  of  such  improve- 
ment; that  upon  such  reformation  they  be  decreed  to 
pay  the  plaintiffs  $170.74,  with  interest  and  the  costs 
and  disbursements  herein;  that  if  the  defendants  fail 
or  refuse  to  make  such  payment  within  20  days  from 
the  date  of  the  decree,  the  plaintiffs  may  be  permitted 
to  sell  upon  execution  the  defendants'  real  property 
which  has  been  attached  herein.  A  summons  was  is- 
sued in  this  suit,  and  an  aflBdavit  for  an  attachment 
having  been  made  and  an  undertaking  therefor  given 
and  filed,  a  writ  was  issued,  pursuant  to  which  real 
property  of  the  defendants  in  Lane  County,  Oregon, 
was  undertaken  to  be  attached,  and  they,  being  non- 
residents of  this  state,  the  summons  was  served  by 
publication.  The  defendants,  appearing  specially, 
moved  to  set  aside  such  attempted  service  and  to  dis- 
solve the  attachment  on  the  ground  that  no  writ  there- 
for can  be  legally  issued  in  a  suit  in  equity.  This  ap- 
plication being  heard,  the  court  orally  remarked :  *  *  The 
defendants '  motion  to  quash  the  summons  and  the  writ 
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of  attachment  is  sustained.^'  To  this  observation,  the 
defendant's  counsel  verbally  inquired:  **With  costs f 
The  court  replied:  **With  costs. '*  Thereupon  a  veri- 
fied itemized  cost  bill,  amounting  to  $12.50,  was  filed. 
Upon  motion,  however,  of  the  plaintiffs'  counsel  the 
costs  were  retaxed  at  $7.50,  and  a  judgment  was  en- 
tered therefor,  and  also  setting  aside  the  attempted 
service  of  the  sununons  by  publication  and  dissolving 
the  attachment.  The  costs  and  disbursements  so  taxed 
having  been  paid,  the  judgment  was  satisfied  on  the 
record.  Thereupon  the  plaintiffs'  counsel  moved  for 
an  order  fixing  the  time  within  which  the  defendants 
should  be  required  to  answer,  demur  or  plead,  or,  fail- 
ing to  comply  therewith,  that  their  default  be  entered 
of  record.  This  motion  was  denied,  and  from  such  de- 
termination the  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  H.  Bower. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Jay  L.  Lewis. 

Opinion  by  Mb.  Chief  Justice  Moore. 

1, 2.  In  Oregon  a  distinction  is  made  between  actions 
at  law  and  suits  in  equity,  the  former  being  designated 
as  an  **  action '*  while  the  latter  is  called  a  **suit": 
Sections  1,  389,  L.  0.  L.  Courts  of  law  and  of  equity, 
though  presided  over  by  the  same  judge,  have  separate 
jurisdictions,  and  where  there  is  a  remedy  at  law,  a 
suit  in  equity  must  be  dismissed:  Abernethy  v.  Orton, 
42  Or.  437  (71  Pac.  327,  95  Am.  St.  Rep.  774) ;  Cohn 
V.  Wemme,  47  Or.  146  (81  Pac.  981,  8  Ann.  Gas.  508) ; 
Chauncey  v.  Woolenberg,  59  Or.  214  (115  Pac.  419). 
After  a  summons  has  been  issued  in  an  action  upon  a 
contract  for  the  direct  payment  of  money,  which  is  not 
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secured,  or  in  an  action  upon  a  contract  against  a  de- 
fendant not  residing  in  Oregon,  a  writ  of  attachment 
may  be  issued  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  rendered  therein :  Section  295, 
L.  O.  L.  An  attachment  is  an  ancillary  provisional 
remedy  created  by  statute,  and  unless  the  enactment 
conferring  the  privilege  upon  a  plaintiff  in  an  action 
at  law  is  strictly  pursued,  no  right  is  thereby  acquired  : 
Schneider  v.  Sears,  13  Or.  69  (8  Pac.  841);  White  v. 
Johnson,  27  Or.  282  (40  Pac.  511,  50  Am.  St.  Rep. 
726) ;  Dickson  v.  Black,  32  Or.  217  (51  Pac.  727) ;  Mc- 
Dowell V.  Parry,  45  Or.  99  (76  Pac.  1081).  A  text- 
writer,  in  discussing  this  species  of  mesne  process,  by 
which  a  writ  is  issued,  commanding  the  seizure  of 
property  to  be  held  as  security  for  the  satisfaction  of 
a  judgment,  observes: 

''Nothing  more  distinctly  characterizes  the  whole 
system  of  remedy  by  attachment,  than  that  it  is,  except 
in  some  states  where  it  is  authorized  in  chancery,  a 
special  remedy  at  law,  belonging  exclusively  to  a 
court  of  law,  and  to  be  resorted  to  and  pursued  in 
conformity  with  the  terms  of  the  law  conferring 
it,  and  that  where,  from  a  conflict  of  jurisdiction, 
or  from  other  cause,  the  remedy  by  attachment  is  not 
full  and  complete,  a  court  of  equity  has  no  power  to 
pass  any  order  to  aid  or  perfect  it'^:  Drake,  Attach. 
(7  ed.).  Section  4a. 

See,  also,  Fischer  v.  Gaither,  32  Or.  161  (51  Pac. 
736). 

3.  The  principal  relief  sought  herein  is  the  reforma- 
tion of  a  deed,  a  remedy  which  is  peculiar  to  a  court 
of  equity :  Lewis  v.  Lewis,  5  Or.  169 ;  Stephens  v.  Mur- 
ton,  6  Or.  193 ;  Ramsey  v.  Loomis,  6  Or.  367 ;  Hyland 
V.  Hyland,  19  Or.  51  (23  Pac.  811).  Whether  or  not 
the  alleged  mutual  mistake  of  the  parties  to  this  suit 
in  failing  to  insert  in  the  covenant  of  warranty  the 
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defendants'  stipulation  to  pay  the  expenses  of  the 
street '  improvement,  when  subsequently  levied,  was 
such  a  mistake  of  law  that  a  court  of  equity  will  cor- 
rect the  blunder  is  not  necessary  to  a  discussion  here- 
in. Upon  this  subject,  however,  see  the  extensive 
notes  to  the  case  of  Dolvin  v.  American  Harrow  Co.,  28 
L.  R.  A.  (N.  S.)  785. 

4-7.  In  any  event,  this  is  a  suit  and  not  an  action, 
and  hence  the  attachment  of  the  res  did  not  confer  such 
a  jurisdiction  of  the  real  property  upon  which  the  writ 
was  levied  so  as  to  authorize  the  court,  upon  a  service 
of  the  summons  by  publication,  to  condemn  the  land 
and  order  it  to  be  sold  to  satisfy  the  sum  to  be  recov- 
ered. 

The  remaining  question  is  whether  or  not  the  defend- 
ants '  appearance  in  moving  to  set  aside  the  attempted 
service  of  the  sunmaons  and  to  dissolve  the  attach- 
ment gave  the  court  jurisdiction  of  their  persons.  It 
seems  to  be  conceded  by  plaintiffs^  counsel  that  the 
special  appearance  was  insuflScient  for  that  purpose, 
but  he  maintains  that  when  the  defendants'  counsel 
orally  asked  for  the  allowance  of  costs  and  disburse- 
ments, upon  the  granting  of  his  motion,  a  general  ap- 
pearance was  thus  made,  and,  this  being  so,  an  error 
was  committed  in  denying  the  motion  to  fix  the  time 
within  which  his  clients  should  have  been  required  to 
answer,  demur  or  plead.  Costs  are  certain  sums  of 
money  prescribed  by  statute  as  indemnity  to  a  party 
on  account  of  attorney  fees  in  prosecuting  a  suit  or  an 
action  or  in  maintaining  a  defense  therein:  Section 
561,  L.  O.  L.;  Sommer  v.  Compton,  53  Or.  341  (100 
Pac.  289).  In  a  suit  in  equity  the  allowance  of  costs 
is  a  matter  resting  in  the  sound  discretion  of  the  court 
awarding  or  denying  them:  Section  567,  L.  O.  L. ; 
Lovejoy  v.  Chapman,  23  Or.  571  (32  Pac.  687) ;  Cole  v. 
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Logan,  24  Or.  304  (33  Pac.  568) ;  Fleming  v.  Carson,  37 
Or.  252  (62  Pac.  374).    The  statute  declares: 

'*A  defendant  appears  in  an  action  or  suit  when  he 
answers^  demurs,  or  gives  the  plaintiff  written  notice 
of  his  appearance ' ' :  Section  542,  L.  O.  L. 

"A  voluntary  appearance  of  the  defendant  shall  be 
equivalent  to  personal  service  of  the  sununons  upon 
him'':  Id.,  §63. 

In  Kinkade  v.  Myers,  17  Or.  470  (21  Pac.  557),  it 
was  ruled  that  a  special  appearance,  designating  the 
particular  purpose  for  which  it  was  made,  limits  the 
appearance  to  that  distinct  matter  so  specified.  In 
referring  to  that  case,  in  Belknap  v.  Charlton,  25  Or. 
46  (34  Pac.  759),  Mr.  Justice  Bean  remarks: 

**The  principle  to  be  extracted  from  the  decisions  on 
this  subject  is  that,  where  the  defendant  appears  and 
asks  some  relief  which  can  be  granted  only  on  the  hy- 
pothesis that  the  court  has  jurisdiction  of  the  cause 
and  the  person,  it  is  a  submission  to  the  jurisdiction 
of  the  court  as  completely  as  if  he  had  been  regularly 
served  with  process,  whether  such  an  appearance  by 
its  terms  be  limited  to  a  special  purpose  or  not. ' ' 

In  that  case,  it  is  further  observed : 

**A  defendant  may  appear  and  submit  himself  to  the 
jurisdiction  of  the  court  in  many  ways,  without  either 
answering,  demurring  or  giving  plaintiflE  written  no- 
tice of  his  appearance.  He  may  do  this  by  appearing 
in  person,  or  by  attorney  in  open  court,  by  attacking 
the  complaint  by  motion,  or  by  an  application  for  a 
continuance,  and  in  many  other  ways  which  will  read- 
ily suggest  themselves  to  one  familiar  with  the  course 
of  ju^cial  proceedings.'' 

To  the  same  effect,  see,  also,  Carter  v.  Koshland,  12 
Or.  492,  498  (8  Pac.  556). 

In  Whipple  v.  Southern  Pacific  Co.,  34  Or.  370  (55 
Pac.  975),  however,  it  was  held  that  the  bodily  pres- 
ence of  a  defendant  by  his  attorney  in  a  justice 's  court, 

81  Or.— a 
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where  no  written  answer  was  required,  was  not  an 
appearance  within  the  meaning  of  our  statute :  Section 
542,  L.  0.  L.  The  conclusion  thus  reached  is  founded 
upon  the  decision  rendered  in  the  case  of  McCoy  v. 
Bell,  1  Wash.  504  (20  Pac.  595),  where  a  statute 
abnost  identical  with  ours  was  construed. 

"Formerly,  an  appearance  was  by  actual  presence 
in  court,  either  in  person  or  by  attorney,  and  such 
appearance  still  exists  in  contemplation  of  law":  3 
Cyc  503. 

In  Rogers  v.  Penobscot  Min.  Co.,  28  S.  D.  72,  79  (132 
N.  W.  792,  795,  Ann.  Cas.  1914A,  1184,  1187),  it  is 
said: 

**The  test  as  to  whether  an  appearance  is  special 
or  general  is  the  relief  asked ;  and  in  determining  the 
character  of  an  appearance  the  court  will  always  look 
to  matters  of  substance  rather  than  to  matters  of 
form." 

See,  also,  the  case  of  Davis  v.  Cleveland  etc.  R.  Co., 
217  U.  S.  157  (54  L.  Ed.  708, 18  Ann.  Cas.  913, 27  L.  B.  A. 
(N.  S.)  823,  30  Sup.  Ct.  Rep.  463),  where  it  was  held 
a  nonresident  whose  property  had  been  attached,  but 
who  had  not  been  served  with  process,  might  appear 
specially  to  contest  the  attachment  on  the  ground  that 
the  property  was  not  subject  to  attachment.  Our  de- 
cisions are  to  the  same  effect :  Mayer  v.  Mayer,  27  Or. 
133  (39  Pac.  1002) ;  Meyer  v.  Brooks,  29  Or.  203  (44 
Pac.  281,  54  Am.  St.  Rep.  790) ;  Smith  v.  Day,  39  Or. 
531  (64  Pac.  812,  65  Pac.  1055) ;  Fildew  v.  MUner,  57 
Or.  16  (109  Pac.  1092) ;  Whittier  v.  Woods,  57  Or.  432 
(112  Pac.  408) ;  Sit  You  Gtme  v.  Hurd,  61  Or.  182  (120 
Pac.  737,  1135) ;  Felts  v.  Boyer,  73  Or.  83  (144  Pac. 
420).  Section  542,  L.  0.  L.,  expressly  prescribes  the 
several  ways  in  which  a  defendant  in  a  civil  action 


June,  1916.]  Spores  t;.  Maudb.  19 

■^■■^—        ■  ■  11^1    II  ~  --.-,..      -.  ' 

appears.    These  specifications  impliedly  exclude  all 
others. 

It  is  believed  the  instances  suggested,  by  motion, 
etc.,  in  Belknap  v.  Charlton,  25  Or.  46  (34  Pac.  759), 
relate  to  written  applications  addressed  by  a  defend- 
ant to  q  court  for  orders,  which  solicitations  are  ap- 
pearances and  equivalent  to  written  notices  given  to 
the  plaintiff,  and  that,  in  the  absence  of  an  answer,  a 
demurrer,  or  some  written  notice  given  to  the  plain- 
tiff or  filed  in  the  cause,  a  defendant  or  his  attorney, 
though  corporeally  present  in  court,  has  not  appeared 
in  the  action  within  the  rule  prescribed  by  the  enact- 
ment. Any  other  conclusion  might  give  rise  to  con- 
tention between  the  parties  as  to  what  one  of  them 
had  orally  demanded  in  a  case  of  special  appearance, 
thus  leaving  in  the  breast  of  the  court  a  matter  which 
would  be  difficult  to  review  on  appeal. 

In  the  instant  case,  the  relief  desired  by  defendants ' 
counsel,  as  indicated  by  his  special  appearance  in  writ- 
ing, is  predicated  on  the  assumption  that,  neither  by 
the  service  of  the  summons  by  publication,  nor  by  the 
attachment,  did  the  court  secure  jurisdiction  of  the 
persons  of  his  clients  or  of  their  property,  and  if  the 
inquiry  of  the  counsel,  **With  costs?''  when  the  court 
announced  its  decision,  could  be  construed  as  a  gen- 
eral appearance,  where  the  allowance  of  costs  is  a  mat- 
ter of  discretion,  the  phrase  did  not  appear  in  any 
writing ;  and,  this  being  so,  no  error  was  committed  as 
alleged. 

The  action  of  the  court,  thus  undertaken  to  be  re- 
viewed, should  be  affirmed ;  and  it  is  so  ordered. 

Affibmed. 

Mb.  Justice  Benson,  Mb.  Justice  Bubnbtt  and  Mb. 
JusxiCB  MoBbidb  concur. 
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Argued  Kaj  25,  reversed  June  13,  191(l» 

BOBINSON  V.  SCOTT. 

(158  Pae.  268.) 

DlTorce  Decree    Property  Righte— Extraterritoriality. 

1.  A  decree  of  divorce  rendered  in  Washington  Territory,  and  sub- 
sequently modified  by  the  Superior  Court  of  Pierce  County,  Wash- 
ington, when  the  statute  empowered  the  court  to  give  either  spouse 
any  or  all  of  the  property  in  its  discretion,  conferred  upon  the  wife 
no  title  to  land  which  the  husband  had  in  Oregon,  since  the  Wash- 
ington statute  was  confined  in  its  operation  to  the  property  of  parties 
within  that  state,  and  the  decree  did  not  so  operate  upon  Section  511, 
li.  O.  L.,  relating  to  the  disposition  of  real  property  by  divorce  de- 
crees, as  to  convey  any  estate  in  the  Oregon  lands,  as  that  provision 
applies  to  decrees  rendered  in  Oregon. 

Taxation — A manrnnent — ^Designation  of  Owner. 

2.  An  assessment  of  land  to  "J.  P.  Walker  and  to  all  owners  and 
^aimants  known  or  unknown"  was  void,  and  rendered  the  tax  sale 
and  deed  void. 

Vendor  and  Purdiaaer— Bona  Fide  Pnrdiaser— Actnal  Notice. 

8.  Where  a  vendor,  before  delivering  his  deed,  fully  informed  the 
purchaser  of  the  vendor's  contract  with  a  third  party  and  that  a  deed 
had  been  placed  in  escrow  for  such  third  party,  the  purchaser  acquired 
no  interest  which  he  could  assert  against  such  party. 

Abatement  and  BeviTal — ^D»atli — Statute. 

4.  Section  38,  L.  O.  L.,  made  applicable  to  suits  in  equity  by  Sec- 
tion 395,  providing  that  no  action  shall  abate  by  the  death  of  the 
party  if  the  cause  of  action  survive  or  continue,  and  that  in  case  of 
the  partjr's  death  the  court  may  allow  the  action  to  be  continued 
against  his  successor  in  interest,  contemplates  the  existence  and  pend- 
ency of  an  action  at  the  time  of  the  death,  and  did  not  apply  where 
the  party  named  therein  as  sole  defendant  had  died  several  months 
before  the  filing  of  the  complaint,  as  there  was  then  no  defendant  at 
all  and  no  action  to  abate  or  continue. 

Action— PerBonf  Liable — ^Defendant. 

5.  The  very  existence  of  a  cause  of  suit  implies  that  there  is  some 
competent  person  to  be  sued,  and  for  that  reason  a  suit  eannot  be 
maintained  if  a  defendant  is  lacking. 

Abatement  and  BeTival— Death— Jndgment. 

6.  Where  the  party  named  by  the  complaint  as  sole  defendant 
died  before  the  filing  of  the  complaint,  a  judgment  against  such  party 
would  have  been  a  nullity,  and  the  complaint  upon  which  the  judg- 
ment was  based  would  be  as  much  of  a  nullity  as  the  judgment  itself. 

[As  to  law  governing  survival  of  action,  see  note  in  Ann.  Oaa. 
1914B»  UA] 
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Prom  Maltnomah :  Calvin  U.  Gantbnbbin,  Judge. 

Department  2.    Statement  by  Me.  Justice  Habbis. 

H.  N.  Scott  having  filed  a  disclaimer,  the  parties 
who  are  now  waging  this  contest  are  the  plaintiff,  W. 
M.  Bobinson,  and  the  defendant,  Victor  Land  Com- 
pany, a  corporation.  Bobinson  and  the  corporation 
are  each  asserting  title  adverse  to  the  other  in  two  lots 
in  Portland,  Oregon,  and  each  is  attempting  to  free 
such  title  from  certain  described  clouds.  The  plaintiff 
traces  his  claim  of  title  to  two  deeds:  (1)  A  quitclaim 
deed  from  Walter  A.  Goss,  and  (2)  a  quitclaim  deed 
from  Florence  C.  Boberts,  George  Bhett  Walker  and 
Anne  Walker,  his  wife.  The  defendant  offers  to  sus- 
tain its  title  with:  (1)  A  quitclaim  deed  from  Helen 
L.  Walker;  (2)  a  bargain  and  sale  deed  from  Martha 
Neeley  and  James  Neeley;  and  (3)  a  decree  against 
Florence  Baymond,  George  S.  Baymond,  Bhett  G. 
Walker  and  Anne  Walker.  Bobinson  is  attempting 
to  remove  the  clouds  created  by  the  Helen  L.  Walker 
deed,  the  Neeley  deed,  the  decree  against  Florence 
Baymond  and  others,  and  a  quitclaim  deed  signed  by 
Ernest  House  and  Marie  House.  The  Victor  Land 
Company  is  striving  to  dissipate  the  clouds  cast  by 
the  deed  signed  by  Florence  C.  Boberts,  George  Bhett 
Walker,  and  his  wife,  and  the  deed  given  by  Walter 
A.  Goss.  The  story  of  the  title  may  be  written  in 
four  chapters :  (a)  A  divorce  suit  maintained  by  Helen 
L.  Walker  against  J.  S.  Walker,  her  husband;  (b)  a 
tax  sale;  (c)  a  decree  purporting  to  quiet  the  title  of 
the  Victor  Land  Company  against  Florence  Baymond, 
George  S.  Baymond,  Bhett  G.  Walker  and  Anne 
Walker;  and  (d)  the  deed  executed  by  Florence  C. 
Boberts,  George  Bhett  Walker  and  Anne  Walker.  The 
deed  from  Helen  Walker  to  the  company  is  referable 
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to  the  divorce  suit.  The  history  of  the  tax  sale  in- 
cludes the  deed  from  Goss  to  Robinson  and  the  two 
deeds  delivered  to  the  corporation  by  the  Houses  and 
the  Neeleys.  The  decree  in  the  suit  prosecuted  by 
the  Victor  Land  Company  stands  as  a  chapter  by  it- 
self, although  a  discussion  of  the  decree  necessarily 
involves  a  narrative  of  the  circumstances  surrounding 
the  execution  of  the  deed  from  Florence  C.  Roberts 
and  others.  The  four  chapters  will  be  recited  in  the 
order  in  which  they  have  already  been  given.  J.  S. 
Walker  was  the  record  owner  of  the  lots  involved  in 
this  suit,  and  was  the  husband  of  Helen  L.  Walker 
when,  in  1888,  she  commenced  a  suit  for  divorce 
against  him  in  the  District  Court  for  Pierce  County, 
Washington  Territory,  both  parties  being  residents  of 
Washington  Territory;  and  on  November  9th  of  that 
year  she  obtained  a  decree  granting  her  a  divorce,  the 
custody  of  the  children,  Florence  C.  Walker  and  Rhett 
Gt.  Walker,  and  adjudging  her  the  owner  of  certain 
real  property  in  Washington  Territory.  On  April  14, 
1908,  Helen  L.  Walker  caused  a  guardian  ad  litem  to 
be  appointed  for  J.  S.  Walker,  who  was  at  that  time  in 
an  insane  asylum  in  Washington,  and  then  on  the  same 
day  upon  her  motion  the  Superior  Court  for  Pierce 
County,  Washington,  amended  the  divorce  decree  by 
declaring  that  Helen  L.  Walker  owned  the  lots  in  Ore- 
gon.    The  parties  stipulated  that : 

'*The  laws  of  the  State  of  Washington  provide 
that  in  a  suit  for  the  dissolution  of  the  marriage 
contract,  the  court  is  given  the  power  under  the  statute 
to  give  to  either  spouse  any  or  all  of  the  property, 
within  its  discretion.'' 

Afterward  on  August  30,  1910,  Helen  L.  Walker 
quitclaimed  the  lots  to  the  Victor  Land  Company. 
The  two  lots  were  assessed  for  the  year  1894  to  **  J.  P. 
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Walker  and  to  all  owners  and  claimants^  known  and 
nnknown/'  The  taxes  not  having  been  paid,  the  sher- 
iff sold  both  lots  for  a  Inmp  snm  at  a  tax  sale  to  Ernest 
House.  House  assigned  his  certificate  of  sale  to  W. 
H.  LutZy  who  received  a  tax  deed  from  the  sheriflp  on 
November  29,  1901.  Lutz  afterward  conveyed  to 
Walter  A.  Goss,  who  in  turn  quitclaimed  to  the  plain- 
tiff on  March  15,  1905.  Subsequently,  on  June  30, 
1906,  the  plaintiff  quitclaimed  to  Martha  Neeley  and 
James  Neeley,  but  the  Neeleys  afterward  on  Decem- 
ber 22,  1909,  entered  into  a  contract  to  resell  the  Iota 
to  Bobinson,  and  it  was  agreed  that  the  latter  would 
be  entitled  to  receive  a  quitclaim  deed,  which  was  in 
escrow,  when  all  the  purchase  price  was  paid.  Rob- 
inson paid  the  consideration  and  obtained  the  deed  on 
April  17,  1911.  The  Victor  Land  Company  received 
a  quitclaim  deed  from  Ernest  House  and  wife  on  No- 
vember 18,  1899,  and  a  bargain  and  sale  deed  from 
Martha  Neeley  and  James  Neeley  on  March  23,  1911 ; 
but  when  the  latter  deed  was  delivered,  the  company 
had  knowledge  of  the  contract  between  the  Neeleys 
and  Bobinson.  J.  S.  Walker  died  on  April  18,  1913. 
Not  knowing  of  his  death,  the  Victor  Land  Company 
commenced  a  suit  to  quiet  title  to  the  two  lots  on  Octo- 
ber 29, 1913,  against  J.  S.  Walker  in  the  Circuit  Court 
for  Multnomah  County,  Oregon.  An  order  was  made 
for  the  publication  of  summons,  but  shortly  afterward 
the  Victor  Land  Company  filed  an  aflSdavit,  averring 
that  **J.  S.  Walker  died  since  the  commencement  of 
this  suit,''  and  that  the  only  heirs  at  law  are  Ehett  G. 
Walker  and  Blorence  C.  Eaymond,  and  that  Anne 
Walker  is  the  wife  of  Bhett  Gt.  Walker  while  George 
S.  Baymond  is  the  husband  of  Florence  C.  Baymond. 
On  December  8, 1913,  the  court  ordered : 

"That  said  Bhett  Gt.  Walker  and  Anne  Walker,  his 
wife,  Florence  C.  Baymond  and  George  S.  Baymond, 
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her  husband,  be,  and  they  are  hereby,  substituted  and 
made  defendants  in  this  suit  in  place  of  J.  S.  Walker, 
and  it  is  hereby  ordered  by  the  court  that  the  names 
of  said  substituted  parties  be  written  in  and  placed  in 
the  complaint  in  this  suif 

The  names  of  the  substituted  defendants  were  writ- 
ten in  the  title  only  of  the  complaint  which  had  been 
filed  against  J.  S.  Walker,  but  otherwise  that  pleading 
remained  exactly  as  it  was  when  originally  filed.  On 
January  26, 1914,  the  court  ordered  that  the  summons 
be  served  on  the  substituted  defendants  by  publicfttion 
in  a  newspaper.  The  summons  was  entitled  against 
**J.  S.  Walker,  Defendant  Florence  C.  Raymond, 
George  S.  Raymond,  Her  Husband,  Rhett  O.  Walker 
and  Anne  Walker,  His  Wife,  substituted  for  J.  S. 
Walker,  Defendants.*'  It  was  addressed,  "To  Flor- 
ence Raymond,  George  S.  Raymond,  Rhett  G.  Walker 
and  Anne  Walker,  the  above-named  Defendants, ' '  and 
it  advised  the  defendants  that  the  Victor  Land  Com- 
pany intended  to  apply  for  a  decree  adjudging  the  cor- 
poration to  be  the  owner  of  the  lots  and  barring  the 
defendants  from  asserting  any  claim  in  the  land.  The 
smnmons  was  published  and  a  copy  of  it,  together  with 
a  copy  of  the  ** complaint  herein,'*  were  "mailed  to 
each  of  said  defendants  at  their  postoffice  address.'* 
None  of' the  defendants  appeared  in  the  suit,  and  con- 
sequently on  March  19,  1914,  the  court  entered  the  de- 
fault of  the  substituted  defendants,  and  decreed  that 
the  Victor  Land  Company  was  the  owner  of  the  land 
as  against  those  defendants.  On  March  19,  1914,  the 
same  day  that  the  decree  was  rendered,  "Florence  C. 
Roberts,  widow,  and  George  Rhett  Walker,  his  wife, 
the  heirs  at  law  of  Johnson  S.  Walker,  deceased,  exe- 
cuted a  quitclaim  deed  *  *  to  Arthur  L.  Pressy,  who  was 
really  a  trustee  for  W.  M.  Robinson,  and  then  Pressy 


Jime,  1916.]  Robinson  v.  Scott.  25 


quitclaimed  to  Robinson  on  March  23,  1914.  After  a 
trial  the  Circuit  Court  decreed  the  Victor  Land  Com- 
pany to  be  the  owner  in  fee  simple  of  the  lots,  and  de- 
clared that  W.  M.  Robinson  possessed  no  interest  in 
the  property.    The  plaintiff  appealed. 

Revebsbd.    Decbee  Rendebed. 

For  appellant  there  was  a  brief  over  the  names 
of  Mr.  Edward  A.  Ltmdburg  and  Mr.  C.  0.  Garmire, 
with  an  oral  armament  by  Mr.  Ltmdburg. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  Schlegel. 

Mb.  JusnoB  Habbis  delivered  the  opinion  of  the 
court 

1.  Neither  the  decree  of  divorce  rendered  in  Wash- 
ington Territory  nor  the  subsequent  modification  of 
that  decree  by  the  Superior  Court  of  Pierce  County, 
Washington,  conferred  upon  Helen  L.  Walker  any 
title  which  her  husband  had  to  land  in  Oregon,  and 
consequently  the  quitclaim  deed  which  Helen  L. 
Walker  made  to  the  Victor  Land  Company  on  August 
30,  1910,  was  worthless,  for  the  reason  that  she  had 
no  interest  to  convey.  The  divorce  decree  which 
Helen  L.  Walker  obtained  in  Washington  did  not  so 
operate  upon  Section  511,  L.  0.  L.,  as  to  convey  to  her 
any  estate  in  the  Oregon  land,  because  that  provision 
of  the  Code  applies  to  decrees  rendered  in  Oregon: 
Barrett  v.  FaUvng  (C.  C),  3  Fed.  471  (6  Sawy.  473) ; 
Barrett  v.  FaUing,  111  U.  S.  523  (28  L.  Ed.  505,  4  Sup. 
Ct.  Rep.  598).  While  it  is  true  that  the  law  of  Wash- 
ington authorizes  a  court  of  that  state  to  ''give  to 
either  spouse  any  or  all  of  the  property,^'  still  the 
Washington  court  was  without  power  to  pass  to  Helen 
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L.  Walker  the  title  to  land  in  Oregon,  because  the 
Washington  statute  is  **  confined  in  its  operation  to 
the  property  of  the  parties  within  that  state :  Barrett 
V.  FaUing  (C.  C),  3  Fed.  471,  477  (6  Sawy.  473,  480) ; 
14Cyc728;23Cyc.  1548. 

2.  None  of  the  deeds  which  trace  their  origin  to  the 
tax  sale  transferred  any  title.  Applying  the  doctrine 
announced  in  Lewis  v.  Blackburn,  42  Or.  114  (69  Pac. 
1024),  where  the  court  was  governed  by  the  same  stat- 
utes which  existed  when  the  instant  tax  sale  was  made, 
the  tax  deed  given  by  the  sheriflf  to  W.  H.  Lutz  was 
void,  because  it  showed  on  its  face  that  the  assessment 
had  been  made  to  "J.  P.  Walker  and  to  all  owners  and 
claimants,  known  or  unknown":  Stitt  v.  Stringham,  55 
Or.  89,  93  (105  Pac.  252) ;  Crane  v.  Oregon  R.  &  N. 
Co.,  66  Or.  317,  326  (133  Pac.  810) ;  Martin  v.  White, 
53  Or.  319,  323  (100  Pac.  290) ;  Grotefend  v.  Vltz,  53 
Cal.  666;  Orimm\.  O'Connell,  54  Cal.  522;  Russ  (6 
Sons  Co.  V.  Crichton,  117  Cal.  695  (49  Pac.  1043).  The 
quitclaim  deed  executed  on  March  15,  1905,  by  Walter 
A.  Goss  to  Wm.  M.  Bobinson  therefore  failed  to  trans- 
fer any  title  to  the  lots.  The  deed  which  the  Houses 
made  to  the  Victor  Land  Company  on  November  18, 
1899,  was  inoperative,  not  only  because  the  tax  sale 
was  affected  by  a  fatal  error,  but  also  for  the  reason 
that  the  Houses  had  previously  transferred  all  their 
interest  to  Lutz. 

3.  The  corporation  acquired  no  interest  which  it  can 
assert  against  Bobinson  when  the  Neeleys  made  a 
deed  to  the  Victor  Land  Company  on  March  24,  1911, 
because  before  delivering  the  instrument  the  Neeleys 
fully  informed  the  company  of  the  contract  with  Bob- 
inson and  the  deed  which  had  been  placed  in  escrow 
for  him:  Musgrove  v.  Bonser,  5  Or.  314  (20  Am.  Bep. 
737) ;  Victor  Land  Co.  v.  Drake,  63  Or.  210  (127  Pac. 


June,  1916.]  Robinson  v.  Scott.  27 

27).  Even  though  it  be  assumed  that  the  tax  deed  was 
valid,  nevertheless  the  Victor  Land  Company  received 
nothing  from  the  deed  made  by  the  Houses,  because 
they  had  already  conveyed  to  Lutz  and  had  nothing 
left  to  transfer  to  the  corporation,  and  the  company 
gained  nothing  from  the  deed  made  by  the  Neeleys,  for 
the  reason  that  they  notified  the  company  of  the  trans- 
action with  Bobinson ;  and  therefore,  if  it  be  assumed 
that  the  tax  sale  was  valid,  the  Victor  Land  Company 
profited  nothing  from  it,  while  the  plaintiff  acquired 
title  when  he  received  the  deed  from  Goss,  and,  having 
parted  with  such  title  by  delivering  the  deed  to  the 
Neeleys,  he  nevertheless  reacquired  the  same  title 
when  he  afterward  received  a  deed  from  the  Neeleys. 
The  quitclaim  deed  made  on  March  19,  1914,  to 
Arthur  L.  Pressy  by  Florence  C.  Roberts,  George 
Bhett  Walker  and  Anne  Walker,  **as  heirs  at  law  of 
Johnson  S.  Walker,  deceased,"  may  be  considered 
along  with  the  decree  which  was  rendered  on  the  same 
day  against  Florence  Raymond,  George  S.  Raymond, 
Rhett  G.  Walker  and  Anne  Walker.  While  there  is  a 
dissimilarity  between  the  names,  excepting  that  of 
Anne  Walker,  found  in  the  deed  and  those  appearing  in 

the  decree,  still  if  we  assume  that  the  persons  who 
signed  the  deed  are  all  included  in  the  decree,  then  it 
will  foUew  that  if  the  decree  is  valid,  the  deed  con- 
veyed nothing,  but  if  the  decree  is  ineffective,  the  deed 
transferred  the  land :  Jennings  v.  Kiernan,  35  Or.  349 
358  (55  Pac.  443,  56  Pac.  72).  It  sufficiently  appears 
that  the  signers  of  the  deed  are  the  heirs  at  law  of 
J.  S.  Walker,  and  for  the  purposes  of  this  discussion 
we  shall  assiraie  that  they  are  also  among  the  defend- 
ants mentioned  in  the  decree.  In  passing,  but  without 
deciding  its  effect,  we  call  attention  to  the  fact  that 
the  complaint  upon  which  the  decree  was  rendered  only 
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mentions  the  heirs  in  the  title  of  the  cause,  while  their 
names  nowhere  appear  in  the  body  of  the  complaint, 
BO  that  if  the  pleading  were  stripped  of  its  title,  it 
would  contain  no  intimation  of  a  suit  against  anyone 
except  J.  S.  Walker,  and  it  would  only  inform  the 
reader  that  the  plaintiff  owned  the  land,  that  the  de- 
fendant J.  S.  Walker  claimed  some  interest  without 
right,  and  that  the  plaintiff  prays  for  a  decree  to  the 
effect  that  plaintiff  owns  the  property,  and  that  **the 
defendant '  *  has  no  interest  whatever. 

4-6.  It  will  be  recalled  that  J.  S.  Walker  died  on 
April  18, 1913,  and  that  the  Victor  Land  Company  did 
not  conmience  the  suit  until  several  months  afterward, 
the  complaint  having  been  filed  on  October  29,  1913. 
Robinson  argues  that  the  suit  was  a  nullity  because 
commenced  against  a  dead  man,  while  the  company 
contends  that  the  court  had  jurisdiction  to  substitute 
the  heirs  for  the  dead  ancestor.  Both  litigants  rely 
upon  White  v.  Johnson,  27  Or.  282  (40  Pac.  511,  50 
Am.  St.  Rep.  726),  to  support  their  variant  conclusions. 
A.  H.  Johnson,  the  original  defendant  in  that  case,  was 
a  living  person  at  the  time  of  the  filing  of  the  com- 
plaint, although  he  died  soon  afterward  without  having 
been  served  with  summons.  The  facts  and  principles 
involved  in  that  action  were  so  materially  different 
from  the  situation  presented  by  the  instant  suit  that 
no  statement  made  there  is  decisive  here ;  nor  is  much 
aid  to  be  derived  from  the  sequels  to  White  v.  Johnson, 
found  in  White  v.  Ladd,  34  Or.  422  (56  Pac.  515),  and 
White  v.  Ladd,  41  Or.  324  (68  Pac.  739,  93  Am.  St.  Rep. 
732). 

Section  38,  L.  0.  L.,  made  applicable  to  suits  by  Sec- 
tion 395,  L.  0.  L.,  provides  that  no  action  shall  abate 
by  the  death  of  a  party  if  the  cause  of  action  survive 
or  continue;  and^  in  case  of  the  death  of  a  party,  the 
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court  may,  within  one  year  thereafter,  on  motion,  allow 
the  action  to  be  continued  against  his  successor  in 
interest.  Section  38  plainly  contemplates  the  exist- 
ence and  pendency  of  an  action  at  the  time  of  the 
death,  and  unless  such  action  has  already  been  com- 
menced, that  section  has  no  application.  It  speaks  of 
the  abatement  of  an  action  as  distinguished  from  a 
cause  of  action.  If  an  action  or  proceeding  has  been 
commenced  on  a  cause  of  action,  then  the  action  or 
proceeding  may  be  continued  if  a  party  dies  and  the 
cause  of  action  survives. 

When  the  complaint  was  filed  it  named  J.  S.  Walker 
as  the  sole  defendant,  but  he  had  died  several  months 
before  the  filing  of  the  complaint,  and  consequently 
there  was  in  reality  no  defendant  at  all.  The  very  ex- 
istence of  a  cause  of  suit  implies  that  there  is  some 
competent  person  to  be  sued,  and  for  that  reason  a  suit 
cannot  be  maintained  if  a  defendant  is  lacking :  1  C.  J., 
p.  982,  §  84 ;  Fruitt  v.  Anderson,  12  111.  App.  421 ;  In  re 
Hurst  Home  Ins.  Co.,  23  Ky.  Law  Rep.  940  (64  S.  W. 
512) ;  Green  v.  McMurtry,  20  Kan.  189.  There  was  no 
existing  defendant  at  the  time  the  complaint  was  filed, 
and  therefore  there  was  no  action  to  abate  or  to  con- 
tinue or  to  which  Section  38  could  be  applied :  Crowdus* 
Admr.  v.  Harrison,  9  Ky.  Law  Rep.  58.  A  judgment 
against  J.  S.  Walker  would  have  been  a  nullity  {Hurst 
V.  Fisher,  1  Watts  &  S.  (Pa.)  438 ;  Humphreys  v.  Irvine, 
14  Miss.  (6  Smedes  &  M.)  205;  Service  Lumber  Co. 
V.  Sumpter  Valley  Ry.  Co.,  post,  p.  32  (152  Pac.  262, 
265) ;  1  0.  J.,  p.  136),  and  the  complaint  upon  which 
judgment  was  based  would  be  as  much  of  a  nullity 
as  the  judgment  itself.  Since  there  was  no  action, 
there  was  nothing  to  amend  or  continue:  Brooks  v. 
Boston  A  Northern  Street  By.,  211  Mass.  277  (97 
N.  E.  760) ;  Ex  parte  Collins,  49  Ala.  69 ;  Proprietors 
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of  Mexican  Mill  v.  Yellow  Jacket  Silver  M.  Co.,  4  Nev. 
40  (97  Am.  Dec.  510).  When  the  complaint  was 
filed  the  Victor  Land  Company  had  a  cause  of  suit 
against  the  heirs,  and  not  against  the  ancestor,  be- 
cause the  death  of  the  latter  operated  to  transfer  to 
the  heirs  any  interest  which  J.  S.  Walker  may  have 
had  in  the  land  at  the  time  of  his  death.  It  is  true 
that  thife  complaint  recited  a  name  as  a  defendant,  but 
that  name  only  signified  a  memory,  because  it  had 
ceased  to  represent  a  living  person.  It  was  impossible 
for  the  Victor  Land  Company  to  sue  a  memory  or  to 
litigate  with  a  corpse.  No  suit  was  pending  because 
there  was  no  defendant.  There  was  nothing  to  amend 
or  to  build  upon.  The  attempted  proceeding  against 
the  ancestor  was  a  nullity,  and  the  decree  against  the 
heirs  was  no  better.  The  decree  against  the  heirs  not 
being  valid,  it  necessarily  follows  that  the  Victor  Land 
Company  fails  in  this  suit,  and  the  plaintiff  prevails. 
The  decree  of  the  Circuit  Court  is  reversed,  and  the 
plaintiff  is  granted  the  relief  prayed  for  in  the  com- 
plaint. Reversed.     Decree  Rendered. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  Bean  and 
Mb.  Justice  McBbidb  concur. 


liotion  to  recall  mandate  denied  Jnne  20,  1918. 

In  Re  TROY. 

beem  v.  mays. 

(158  Pac.  172.) 

From  Union:  Gustav  Anderson,  Judge. 

This  hearing  is  upon  a  motion  to  recall  the  mandate 
heretofore  issued  in  this  cause.  For  former  opinion, 
see  79  Or.  247  (152  Pac.  103).  Motion  Denied. 
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There  was  a  brief  submitted  over  the  names  of  Mr. 
Turner  Oliver  and  Mr.  Joel  H.  Richardson,  in  support 
of  the  motion. 

Contra,  there  was  a  brief  and  an  oral  argument  by 
Mr.  Francis  S.  Ivanhoe. 

In  Bane.  Mb.  Justice  Habbis  delivered  the  opinion 
of  the  court. 

The  decree  rendered  by  the  trial  court  was  affirmed 
on  December  28,  1915:  Beem  v.  Mays,  79  Or.  247  (152 
Pac.  103).  An  exhaustive  petition  for  a  rehearing 
was  filed  on  January  27,  1916,  but  after  carefully  re- 
examining the  objections  made  to  the  final  account  of 
the  guardian  we  again  arrived  at  the  same  conclusion 
reached  by  the  circuit  judge,  and  denied  the  petition 
for  a  rehearing  on  February  15,  1916,  and  on  the  next 
day  our  mandate  was  issued.  The  appellants  after- 
ward filed  a  motion  to  recall  the  mandate. 

The  arguments  advanced  in  support  of  the  motion 
are  substantially  a  restatement  of  the  contentions 
which  were  presented  at  the  first  hearing  and  repeated 
in  the  petition  for  a  rehearing;  and  although  the  mo- 
tion to  recall  the  mandate  is  in  effect  a  second  motion 
for  a  rehearing,  we  have  nevertheless  yielded  to  the 
earnest  insistence  of  appellants,  and  for  the  third  time 
have  examined  the  record,  with  the  result  that  we  come 
to  the  same  conclusions  as  before.  The  guardian  was 
careless  in  keeping  his  accounts  in  a  loose  and  slipshod 
manner,  and,  as  suggested  by  the  findings  of  the  cir- 
cuit judge,  this  carelessness  made  litigation  inevitable ; 
and  yet,  on  the  whole  record,  we  think  the  decree 
appealed  from  strikes  a  correct  balance. 

The  motion  to  recall  the  mandate  is  denied. 

Motion  Denied. 
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Argued  May  6,  dismissed  JTune  15,  1915. 

Petition  for  rehearing  allowed  October  22,  1915. 

Motion  to  dismiss  overruled,  and  judgment  rendered  November  8, 1911| 

reversed  and  remanded  June  20,  1916. 

SERVICE  LUMBER  CO.  v.  SUMPTER  VALLEY 

RY.  CO.* 

(149  Ptc.  581;  152  Pac.  262;  158  Pac.  175.) 

OoriKwatloiii—Dtaolittloik— Existence  for  Purpose  of  Bringing  Snit-^ 
SUtnte. 

1.  Under  Section  6699,  L.  O.  L.,  providing  that  after  dissolution  all 
corporations  shall  continue  to  exist  as  bodies  corporate  ior  five  years 
if  necessary  to  prosecute  or  defend  suits,  or  settle  their  affairs,  an 
action  by  a  corporation  which  had  taken  the  statutory  steps  for  a 
voluntary  dissolution,  tried  after  the  expiration  of  the  five-year 
period,  was  abated. 

Appeal  and  Error— Former  Deeision— Matters  Conclnded. 

2.  A  judgment  on  defendant's  appeal  from  a  judgment  for  plaintiff 
corporation  rendered  within  five  years  allowed  to  a  corporation  after 
its  dissolution  for  the  purpose  of  bringing  suits,  etc.,  appealed  on  the 
ground  of  error  in  refusing  an  instruction  that  if  plaintiff  had  been 
dissolved  before  commencing  the  action  it  could  not  maintain  it,  and 
reversing  and  remanding  for  a  new  trial  after  the  lapse  of  such  five- 
year  period,  was  not  conclusive  on  defendant's  second  appeal  on  the 
ground  that  the  action  was  abated  because  the  five-year  period  had 
expired  at  the  time  of  the  second  trial. 

Abatement  and  BeylTtl— Dissolution— Actions. 

3.  Where  corporation's  cause  of  action  accrued  one  year  prior  to 
voluntary  dissolution  of  the  corporation,  but  action  was  not  brought 
for  two  years  after  such  dissolution,  and  the  cause  was  pending  in  a 
lower  court  after  reversal  of  judgment  on  appeal,  at  the  end  of  the 
five-year  period  allowed  by  Section  6699,  L.  O.  L.,*  to  dissolved  corpora- 
tions for  defending  or  prosecuting  actions,  the  right  to  continue  the 
prosecution  in  the  name  of  the  corporation  ceased,  and  the  corporation 
was  absolutely  defunct  beyond  the  five-year  limit,  so  that  the  action 
should  abate. 

Abatement  and  Beyiyal — ^Prosecution—Commencement — 'Trosecate.** 

4.  To  ''prosecute"  an  action  is  not  merely  to  commence  it,  but  in- 
cludes following  it  to  an  ultimate  conclusion,  so  that  under  Section 
6699,  L.  O.  L.,  commencement  of  an  action  by  a  dissolved  corporation 

*Ab  to  effect  on  pending  actions  of  statutory  period  permitting  liti- 
gation of  corporations  after  dissolution,  gee  note  in  32  Lu  B.  A.  (N.  S.) 
462. 

For  authorities  passing  upon  the  question  as  to  whether  corporation 
or  stockholder  is  real  party  in  interest  by  whom  action  must  be 
brought,  see  note  in  64  L.  B.  A.  609.  Bepobtkr. 
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before  the  expiration  of  the  five-year  limit  does  not  extend  the  limit 
nntil  final  determination  of  the  cause. 

[As  to  when  an  action  may  be  said  to  be  pending,  see  note  in 
Ann.  Oas.  1912A,  843.] 

Oorporatlons—Dissc^iitlon — Prosecatlon  of  Actions — Jadgmant  After 
Bxpiration  of  Time  Limit. 

5.  Where  a  judgment  of  reversal  is  rendered  by  Supreme  Court  in 
an  action  by  a  dissolved  corporation,  after  the  expiration  of  the  five 
years  allowed  by  Section  6699,  L.  O.  L.,  for  the  prosecution  of  such 
actions,  the  judgment  is  void,  and  on  a  second  appeal  the  hearing 
is  upon  the  original  appeal  as  if  no  judgment  had  been  rendered. 

Appeal  and  Error— Parties— Deatli—Sobetltation— Timer 

6.  Where  motion  is  made  to  substitute  parties  plaintiff,  the  original 
plaintiff  corporation  being  defunct,  it  is  not  necessary  that  such  mo- 
tion be  made  within  one  year,  as  required  by  Section  38,  L.  O.  L., 
if  the  appeal  has  been  taken  before  the  disability  arises. 

Oorporationa— Diasidatlon — ^Title  to  Corporate  Property. 

7.  The  stockholders  of  a  defunct  corporation,  in  the  absence  of 
creditors,  are  vested  with  title  to  the  corporate  property  as  tenanta 
in  common. 

Corporations— Partle8--8tocUiolden  of  Defunct  Corporation. 

8.  Under  Section  27,  L.  O.  L.,  requiring  that  every  action  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except  as  provided 
in  Section  29,  the  stockholders  of  a  defunct  corporation  having  no 
creditors  are  proper  parties  plaintiff  in  an  action  to  enforce  a  cor- 
porate claim. 

Oorporationa—DlBMlation— Action— Parties— Snbetitntton. 

9.  Stockholders  of  a  defunct  corporation  may  be  substituted  as 
parties  plaintiff  in  an  action  where  an  appeal  has  been  taken  before 
dissolution  of  the  corporation  without  the  necessity  of  making  motion 
for  such  substitution  within  one  year  after  the  dissolution  of  the  cor- 
poration as  required  by  Section  38,  L.  O.  L. 

From  Baker:  Dalton  Biggs,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bensoit. 

This  action  by  the  Sendee  &  Wright  Lumber 
Company,  a  corporation,  against  the  Sumpter  Valley 
Eailway  Company,  a  corporation,  was  begun  on  Sep- 
tember 11,  1909,  and  after  trial  a  judgmeht  was  duly 
made  and  entered  in  favor  of  plaintiff  on  November 
3, 1911.  Thereafter  an  appeal  was  taken  to  this  court, 
being  perfected  on  April  29,  1912.  On  September  30, 
1913,  this  court  handed  down  a  decision  reversing  the 
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judgment:  Service  Lumber  Co.  v.  Sumpter  Valley  Ry. 
Co.,  67  Or.  63  (135  Pac.  539).  One  of  the  issues  raised 
by  the  answer  and  reply  in  the  first  trial  was  the  con- 
tention of  defendant  that  the  plaintiff,  having  accom- 
plished a  voluntary  dissolution  on  May  6, 1907,  had  no 
power  to  institute  this  action.  The  cause  coming  on 
for  retrial  upon  the  remand  from  this  court  defendant, 
by  leave  of  the  trial  court,  filed  an  amended  answer, 
one  of  which  amendments  pleaded  in  eflfect  that  the 
five  years  allowed  to  plaintiff  by  Section  6699,  L.  0.  L., 
in  which  to  wind  up  its  corporate  affairs  had  expired 
and  that  therefore  the  action  had  abated. 

Plaintiff's  demurrer  to  this  defense  was  sustained. 
The  cause  then  proceeded  to  trial  upon  the  issues  as 
joined  before  the  first  trial.  A  judgment  was  duly 
entered  on  January  9,  1914,  in  favor  of  plaintiff,  and 
defendant  appeals.  Aotion  DisMisssn. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  L.  Rand  and  Messrs.  Snow  d  McCamant,> 
with  oral  arguments  by  Mr.  Rand  and  Mr.  Zera  Snow. 

For  respondent  there  was  a  brief  vrfth  oral  argu- 
ments by  Mr.  Robert  Service  and  Mr.  Samuel  While. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  In  the  appellant's  abstract  of  record  we  find 
some  17  assignments  of  error,  but  we  shall  consider 
one  question  only,  and  that  is  as  to  whether  or  not 
at  the  time  of  the  trial  the  plaintiff's  right  of  action 
had  abated.  We  conclude  that  it  had,  and  it  remains 
only  to  give  our  reasons  for  such  conclusion.  The 
plaintiff  corporation  on  May  6,  1907,  took  such  steps 
as  are  prescribed  by  statute  for  a  voluntary  dissolu- 
tion.   This  was  done,  doubtless,  in  order  to  avoid  the 
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burdens  of  annual  reports  and  the  payment  of  annual 
license  fees.    Section  6699,  L.  0.  L.,  is  as  follows : 

**A11  corporations  that  expire  by  limitation  specified 
in  their  articles  of  incorporation,  or  are  dissolved  by 
virtue  of  the  provisions  of  Section  6701,  or  are  annulled 
by  forfeiture  or  other  cause  by  the  judgment  of  a  court, 
continue  to  exist  as  bodies  corporate  for  a  period  of 
five  yeara  thereafter,  if  necessary  for  the  purpose  of 
prosecuting  or  defending  actions,  suits  or  proceedings 
by  or  against  them,  settling  their  business,  disposing 
of  their  property,  and  dividing  their  capital  stock, 
but  not  for  the  purpose  of  continuing  their  corporate 
business.  * ' 

As  to  the  eflfect  of  this  statute  in  a  case  like  the  one 
at  bar  it  is  said  in  the  case  of  Dundee  Mortgage  S 
Trust  Investment  Co.  v.  Hughes  (C.  C),  77  Fed.  856 : 

"In  some  of  the  states  where  the  corporate  exist- 
ence is  so  extended  by  statute,  express  authority  is 
given  to  prosecute  to  a  final  judgnaent  all  actions  begun 
by  the  corporation  within  the  limited  period :  Franklin 
Bank  v.  Cooper,  36  Me.  179;  Greenbrier  Lumber  Co.  v. 
Ward,  30  W.  Va.  43  (3  S.  E.  227).  Under  such  a  law 
was  decided  the  case  of  Bewick  v.  Alpena  Harbor  Imp. 
Co.,  39  Mich.  700,  which  is  cited  by  counsel  for  the 
plaintiff.  In  that  case  the  court  held  that  the  corpora- 
tion might  prosecute  to  a  close  any  action  commenced 
within  the  three-year  period  of  limitation  fixed  by  the 
statute,  but  in  so  holding  gave  effect  to  another  provi- 
sion of  the  law  upon  the  same  subject,  which  provided 
that  no  such  smt,  once  commenced,  should  become 
abated  at  anjr  time  until  brought  to  a  close.  There  is 
no  such  or  similar  provision  in  the  Oregon  law.  The 
statute  of  this  state  gives  a  bare  extension  of  life  for  a 
fixed  period  after  the  dissolution  of  the  corporation. 
Without  the  statute,  as  we  have  seen,  by  the  common 
law,  all  corporations  were  defunct  from  the  moment  of 
their  dissolution.  The  statute  extends  their  existence 
for  a  further  period  for  a  stated  purpose.  At  the  ex- 
piration of  that  period  it  is  the  logic  of  the  common- 
law  rule  that  ihe  corporation  is  as  absolutely  defunct 
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as  it  would  have  been  in  the  first  instance  had  not  its 
life  been  prolonged  by  the  intervention  of  the  statute. 
The  Supreme  Court  of  Massachusetts  has  held  that  a 
jud^ent  recovered  against  a  corporation  after  the 
expiration  of  a  similar  period  of  limitation  is  abso- 
lutely void:  Thornton  v.  Marginal  Freight  Ry.  Co.,  123 
Mass.  32/' 

The  doctrine  here  expressed  appears  to  be  in  accord 
with  the  great  weight  of  authority:  10  Cyc.  1314;  5 
Thompson  on  Corporations,  §  §  65i50,  6555 ;  MacRae  v. 
Kansas  City  Piano  Co.,  69  Kan.  457  (77  Pac.  94) ;  Buck 
Stove  etc.  Co.  v.  Vickers,  80  Kan.  29  (101  Pac.  668) ; 
May  V.  North  Carolina  St.  Bank,  2  Rob.  (Va.)  60  (40 
Am.  Dec.  726) ;  1 C.  J.  134;  7  R.  C.  L.,  §§  750,  751.  This 
doctrine,  it  is  true,  may  work  hardship  in  the  indi- 
vidual case,  but  it  must  not  be  forgotten  that  in  the 
case  at  bar  the  dissolution  of  the  corporation  was 
voluntary,  and  no  doubt  the  stockholders  weighed  the 
resulting  advantages  as  against  the  consequent  dis- 
abilities, so  they  caamot  now  complain. 

2.  It  is  contended  with  great  earnestness  and  ability 
by  counsel  for  plaintiff  that  the  same  question  was 
before  this  court  in  the  former  appeal  herein  (67  Or. 
63  (135  Pac.  539),  and  that  the  fact  that  the  cause  was 
remanded  for  a  new  trial  after  the  lapse  of  the  five- 
year  period  is  conclusive  upon  the  question.  However, 
we  cannot  agree  with  counsel  in  this.  The  judgment 
first  appealed  from  was  rendered  within  the  five-year 
period,  and  the  only  assignment  of  error  relating 
thereto  that  was  then  presented  was  in  the  following 
words: 

"The  court  erred  in  refusing  to  give  the  instruction 
requested  by  the  defendant  to  the  effect  that  as  the 
plaintiff  had  been  disincorporated  prior  to  the  com- 
mencement of  the  action,  there  was  no  evidence  justify- 
ing the  plaintiff  in  maintaining  the  action  and  that 
plaintiff  could  not  recover.'* 
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This  assignment  simply  call's  attention  to  the  fact 
that  the  action  was  commenced  after  the  dissolution, 
and  that  was  the  only  matter  germane  to  the  present 
discussion  which  was  then  submitted  or  considered. 
At  the  time  the  first  judgment  was  rendered  the  lapse 
of  the  five-year  period  was  not  an  issue,  and  could  not 
be,  for  no  such  lapse  had  then  occurred.  It  follows 
that  the  action  must  be  dismissed. 

AoTioN  Dismissed. 

Ma.  JusTiOB  Bbak  dissents. 


Petition  for  rehearing  allowed  October  22,  1915, 

P&TinON  FOB  B]gHEABINO. 
(152  Pac.  2«2.) 

On  petition  for  rehearing  the  opinion  and  judgment 
on  former  appeal  (67  Or.  63  (135  Pac.  539),  set  aside, 
substitution  of  parties  allowed,  and  cause  is  ordered  to 
stand  for  rehearing  on  original  appeal. 

BeHEABIKO  AliLOWED. 

Mr.  Samuel  White,  Mr.  Charles  W.  Fvlton  and  Mr. 
Robert  Service,  for  the  petition. 

Mr.  John  L.  Band  and  Messrs.  Snow  d  McCamant, 
contra. 

In  Banc.  Mb.  Jxjstiob  McBamE  delivered  the 
opinion  of  the  court. 

In  a  petition  for  rehearing  remarkable  for  its  abil- 
ity and  plausibility,  plaintiff  questions  the  soundness 
of  the  original  opinion  dismissing  this  case.  A  brief 
resumS  of  the  circumstances  leading  up  to  such  dis- 
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missal  is  not  inappropriate :  On  May  3, 1907,  the  plain- 
tiff corporation  passed  a  resolution  to  dissolve,  which 
was  accepted  by  the  Secretary  of  State  on  the  seventh 
day  of  the  same  month,  and  a  certificate  issued  upon 
that  day  dissolving  the  corporation.  PlaintiflF's  cause 
of  action  accrued  May  27, 1906,  nearly  a  year  previous 
to  the  resolution  dissolving  the  corporation,  and  this 
action  was  commenced  in  September,  1909,  over  three 
years  after  the  right  to  bring  it  had  accrued  and  over 
two  years  after  the  corporation  had  voluntarily  dis- 
solved. The  plaintiff  recovered  a  judgment,  from 
which  defendant  appealed  to  this  court,  where  the 
same  was  reversed  for  material  error  and  a  new  trial 
ordered;  the  opinion  being  handed  down  September 
30,  1913:  67  Or.  63  (135  Pac.  539).  Before  the  new 
trial  was  had  defendant  filed  a  plea  in  abatement  set- 
ting up  the  fact  that  more  than  five  years  had  elapsed 
since  the  dissolution  of  the  corporation,  and  that  by 
the  terms  of  Section  6699,  L.  0.  L.,  the  plaintiff  cor- 
poration had  ceased  to  exist  for  any  purpose,  and  was 
therefore  incapable  of  further  prosecuting  this  action. 
This  plea  being  overruled,  the  trial  proceeded,  and, 
the  plaintiff  having  again  recovered  a  judgment,  an 
appeal  was  taken  to  this  court,  where  defendant 's  plea 
was  held  good  and  an  order  of  dismissal  made:  149 
Pac.  531.  The  petition  for  rehearing  presents  the  fol- 
lowing propositions:  (1)  That  Section  6699  should  be 
construed  to  allow  this  action,  commenced  within  the 
five-year  period,  to  be  prosecuted  to  an  end  even  after 
the  termination  of  the  five-year  period;  (2)  that,  should 
the  court  refuse  so  to  construe  Section  6699,  the  court 
should  permit  the  action  which  abated  at  the  end  of 
the  five-year  period  to  be  revived  and  further  prose- 
cuted, with  the  substitution  in  place  of  plaintiff  of 
stockholders  in  plaintiff  corporation,  or  a  receiver  of 
the  plaintiff  corporation  to  be  appointed  by  the  court ; 
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(3)  that,  should  the  court  refuse  such  substitution,  it 
should  hold  that  the  first  nisi  prius  judgment  is  still  in 
force. 

3.  As  to  the  first  proposition  a  careful  review  of 
the  authorities  only  strengthens  our  conviction  that  it 
is  impossible  for  the  court  to  adopt  the  view  taken  by 
the  learned  counsel  for  plaintiff  without  deliberately 
disr^arding  the  terms  of  the  statute.  Upon  the  cer- 
tificate of  dissolution  being  issued,  the  corporation  is 
as  dead  as  though  it  had  never  existed,  except  for  the 
purpose  of  prosecuting  or  defending  actions  and  suits 
against  it,  settling  its  business,  disposing  of  its  prop- 
erty, and  dividing  its  capital  stock,  and  for  these  pur- 
poses a  further  grace  of  five  years  is  allowed,  and  there 
its  functions  cease  absolutely.  Seeking  diligently  to 
find  authority  that  would  give  plaintiff  the  right  to 
have  its  case  heard  fully  upon  the  merits  on  this  ap- 
peal, we  have  found  none  under  a  statute  like  ours, 
and  counsel  have  cited  us  to  none.  The  case  of  WiU 
lamet  Falls  C.  d  L.  Co.  v.  Kittridge,  29  Fed.  Cas.  85, 
No.  17,105,  is  not  in  point,  because  in  that  case  the  five 
years  allowed  to  a  corporation  in  which  to  wind  up  its 
business  had  not  expired  when  the  plea  in  abatement 
was  filed,  and  there  is,  therefore,  no  conflict  between 
that  decision  and  the  opinion  of  Judge  Gilbert  in 
Dundee  Mortgage  &  Trust  Investment  Co,  v.  Hughes 
(C.  C),  77  Fed.  855.  The  construction  placed  upon 
the  statute  by  counsel  would  be  subversive  of  the  very 
purpose  as  well  as  the  language  of  the  law,  in  that, 
where  the  statute  says  that  a  dissolved  corporation 
shall  have  five  years  within  which  to  prosecute  or  de- 
fend actions,  counsel's  construction  would  extend  the 
period  indefinitely  if  the  action  or  suit  were  com- 
menced a  single  day  before  the  five-year  limitation  ex- 
pired.   The  authorities,  as  shown  by  Justice  Benson, 
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are  practically  unanimous  in  favor  of  the  view  taken 
in  the  original  opinion;  nor  is  this  rule  necessarily 
harsh  or  unjust.  In  the  case  at  bar  the  corporation 
voluntarily  dissolved  after  its  cause  of  action  had  ac- 
crued, thereby  avoiding  for  five  years  the  burden  of 
paying  to  the  state  the  annual  license  fee  and  mak- 
ing the  annual  statements  required  by  Section  6707, 
L.  0.  L.,  and  thereafter  delayed  for  more  than  two 
years  the  institution  of  the  present  action.  This  does 
not  present  the  same  equitable  features  which  would 
appear  had  the  dissolution  been  involuntary,  or  where 
the  action  had  been  begun  promptly  after  the  right  to 
institute  it  accrued.  The  plaintiff  having  availed  itself 
of  the  benefits  of  a  dissolution,  cannot  complain  if  it  is 
required  to  submit  to  the  hardships  imposed  by  stat- 
ute under  such  circumstances.  It  also  had  another 
remedy.  It  could  at  any  time  within  the  five-year 
period  allowed  for  winding  up  its  business  have  as- 
signed its  cause  of  action  to  its  stockholders  or  to  some 
other  person,  and  the  action  could  then  have  been 
carried  on  in  the  name  of  such  assignee  for  the  benefit 
of  its  stockholders.  Not  having  done  this,  if s  right  of 
action  is  completely  lost.  So  far  as  the  present  appeal 
is  concerned,  it  is  a  dead  corporation.  Should  this 
court  aflSrm  the  judgment  on  the  merits,  plaintiff  could 
no  more  order  an  execution  or  dispose  of  the  judgment 
than  a  man  in  his  grave  could  transact  the  same  busi- 
ness. The  consequences  of  the  voluntary  extinction  of 
a  corporation  at  conunon  law  are  succinctly  stated  in 
Fox  V.  Horah,  36  N.  0.  358  (36  Am.  Dec.  48),  in  the 
following  language : 

**The  real  estate  remaining  unsold  reverts  to  the 
grantor  and  his  heirs,  'because  [in  the  language  of 
Lord  Coke]  in  the  case  of  a  body  politic  or  incorporate 
the  fee  is  vested  in  their  political  or  incorporate  capa- 
city, created  by  the  policy  of  man,  and  therefore  the 
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law  doth  annex  a  condition  in  law  to  every  such  gift 
and  grant  that,  if  such  body  politic  or  incorporate  be 
dissolved,  the  donor  or  grantor  shall  re-enter,  for  that 
the  cause  of  the  gift  or  grant  faileth':  Co.  Litt.  136. 
Goods  and  chattels,  by  the  common  law,  were  deemed 
of  too  transitory  and  fluctuating  a  nature  to  be  sus- 
ceptible of  reversionary  interests  after  an  estate  for 
life,  and,  on  the  death  of  a  corporation,  they  do  not 
revert  to  the  grantor  or  donor,  but,  being  bona  vacantia, 
or  goods  wanting  an  owner,  they  vest  in  the  sovereign, 
as  well  to  preserve  the  peace  of  the  public  as  in  trust 
to  be  employed  for  the  safety  and  pmament  of  the 
commonwealth.  Choses  in  action  are  under  the  opera- 
tion of  a  different  rule.  They  were  rights  of  the  cor- 
poration to  demand  money  in  the  hands  of  persons  by 
whom  it  was  withheld.  They  derived  their  existence 
from  contracts  or  quasi  contracts  by  which  the  rela- 
tion of  debtor  and  creditor  was  created.  When  the 
creditor  corporation  died,  and  there  was  no  successor, 
no  representative,  the  relation  of  debtor  and  creditor 
ceased,  and  the  debt  became  necessarily  extinct.  None 
but  the  creditor  had  a  right  to  demand  the  money,  and 
when  his  right  is  gone,  the  money  becomes  to  all  pur- 
poses the  money  of  the  possessor. ' ' 

These  mles  have  been,  however,  materially  modified 
by  statutes  of  the  various  states,  and  in  some  instances 
by  judicial  decisions  without  the  aid  of  statutes,  so 
that  it  may  be  taken  to  be  the  general  rule  that  upon 
the  extinction  of  a  corporation  by  voluntary  dissolu- 
tion its  real  and  personal  property  and  assets  become 
the  property  of  the  stockholders,  but  the  corporation, 
as  such,  does  not  remain  alive  for  any  purpose  beyond 
the  limit  of  five  years. 

4.  Section  6699,  L.  0.  L.,.is  as  follows : 

**A11  corporations  that  expire  by  limitation  speci- 
fied in  their  articles  of  incorporation,  or  are  dissolved 
by  virtue  of  the  provisions  of  Section  6701,  or  are  an- 
nulled by  forfeiture  or  other  cause  by  the  judgment  of 
a  court,  continue  to  exist  as  bodies  corporate  for  a 
period  of  five  years  thereafter,  if  necessary  for  the 
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purpose  of  prosecuting  or  defending  actions,  suits  or 

Sroceedings  by  or  against  them,  settling  their  business, 
isposing  of  their  property,  and  dividing  their  capital 
stock,  but  not  for  the  purpose  of  continuing  their  cor- 
porate business/' 

Counsel  for  plaintiff  contend  that  the  word  **  prose- 
cute'* means  to  commence,  and  in  this  connection  cites 
Hickox  V.  Elliott  (C.  C),  22  Fed.  13,  in  which  Judge 
Deady,  construing  the  statute  which  requires  that 
**  every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest, ' '  observes : 

**In  my  judgment,  the  term  *  prosecuted'  is  used  in 
this  section  in  the  sense  of  'commenced,'  and  does  not 
prevent  a  party  from  assigning  his  interest  in  the  sub- 
ject matter  of  an  action  after  it  has  been  duly  com- 
menced, or  require  that  the  assignee  shall  make  him- 
self a  party  thereto,  or  dismiss  the  same  and  commence 
another  action  in  his  own  name.  And  so  the  provi- 
sion appears  to  have  been  construed  in  Garrigue  y. 
Loescher,  3  Bosw.  (N.  Y.)  578,  cited  in  Wait's  Anno- 
tated Code,  115. " 

Judge  Deady  was  evidently  misled  by  an  erroneous 
statement  as  to  the  effect  of  the  decision  in  Garrigue 
V.  Loescher,  which  holds  only  that  an  assignee  of  a 
chose  in  action  may  sue  in  his  own  name,  and,  further, 
that  having  sued  in  his  own  name,  he  cannot  sustain 
his  title  by  evidence  of  an  assignment  made  after  he 
has  commenced  his  action. 

In  Hickox  v.  Elliott  (C.  C),  22  Fed.  13,  the  court 
was  dealing  with  a  living  plaintiff  and  a  living  assignee 
of  that  plaintiff,  and  there  can  be  little  doubt  that,  if 
the  case  had  presented  the  aspect  of  a  plaintiff  who 
had  assigned  his  claim  and  thereafter  died,  the  court 
would  have  abated  the  suit,  or  upon  a  proper  showing 
have  directed  a  substitution.  Here  we  have  a  case 
carried  on  in  the  name  of  a  plaintiff  who  is  absolutely 
extinct  for  any  purpose  whatever,  with  no  substitu- 
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tion  asked  until  the  present  petition  for  rehearing  was 
filed.  While  the  word  '* prosecute''  may  comprehend 
the  conmiencemeht  of  an  action,  it  includes  more.  To 
prosecute  an  action  means  not  only  to  file  a  complaint 
and  serve  a  summons,  but  it  necessarily  includes  the 
carrying  on  of  the  action  to  some  conclusion.  The 
following  cases,  in  addition  to  those  cited  in  the  origi- 
nal opinion,  bear  out  the  conclusion  herein  reached: 
Marry ott  v.  Young,  33  N.  J.  Law,  336 ;  Cohens  v.  Vir- 
ginia, 19  U.  S.  (6  Wheat.)  264  (5  L.  Ed.  257) ;  Inhabit- 
ants  of  Knowlton  Township  v.  Read,  11  N.  J.  Law, 
320;  State  v.  McDonald,  2  N.  J.  Law,  355,  360;  Terri- 
tory V.  Nelson,  2  Wyo.  346 ;  Inhabitants  of  Great  Bar- 
rington  v.  Gibbons,  199  Mass.  527  (85  N.  E.  737).  And 
see  generally  Words  and  Phrases,  title  ''Prosecute,'' 
every  case  there  cited  having  been  carefully  examined 
by  this  court. 

Beason  also  supports  this  construction  of  our  stat- 
ute, which  was  evidently  designed  to  remedy  the  harsh- 
ness of  the  coDMnon-law  rule  abating  every  action  and 
destroying  all  rights  of  recovery  on  behalf  of  a  cor- 
poration the  moment  it  became  dissolved.  Instead  of 
this,  the  statute  allows  five  years  as  a  reasonable  time 
within  which  all  actions  may  be  brought  to  a  conclusion 
and  the  proceeds  from  them  or  the  judgments  them- 
selves be  disposed  of  to  the  advantage  of  stockholders 
and  creditors.  That  the  plaintiff,  with  a  large  claim 
against  defendant,  should  have  voluntarily  dissolved, 
leaving  it  unliquidated,  or,  having  dissolved,  allowed 
two  of  the  five  years  limitation  to  expire  before  com- 
mencing its  action,  is  certainly  due  to  no  harsh  feature 
of  the  law.  It  is  clear  that,  had  this  action  been  com- 
menced when  the  cause  accrued,  or  even  when  the  dis- 
solution took  place,  plaintifiF  would  have  had  ample 
time  to  have  concluded  it  before  the  expiration  of  the 
five  years  allowed  for  that  purpose.    Consequently, 
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while  we  deplore  the  necessity  for  so  doing,  we  cannot 
extend  the  time  allotted  by  statute  to  meet  the  peculiar 
exigencies  of  this  case  any  more  than  we  could  allow 
an  action  upon  a  promissory  note  to  be  commenced 
seven  years  after  the  cause  of  action  accrued,  instead 
of  the  six  years  prescribed  by  statute,  because  it  ap- 
peared that  the  payor  of  the  note  actually  owed  the 
money,  nor  can  this  court  at  this  time  allow  a  substitu- 
tion so  as  to  preserve  plaintiff's  present  judgment. 

5.  There  was  no  plaintiff  when  the  first  appeal  was 
heard,  and  it  was  the  duty  of  one  party  or  the  other  to 
have  called  that  fact  to  the  attention  of  the  court  and 
asked  for  substitution,  which  would  have  given  the  de- 
fendant a  good  judgment  of  reversal,  and,  perhaps,  in- 
cidentally have  kept  the  cause  alive  for  a  new  trial. 
This  was  not  done,  and  our  judgment  of  reversal  was 
an  absolute  nullity.  The  case  stands  here  upon  the 
appeal  from  the  first  judgment  of  the  Circuit  Court 
just  the  same  as  if  no  judgment  of  this  court  reversing 
the  case  had  been  rendered:  Young's  Estate,  59  Or. 
348,  363  (116  Pac.  95,  1060,  Ann.  Cas.  1913B,  1310). 
The  logical  result  of  the  reasoning  of  defendant's  coun- 
sel, however,  cuts  both  ways.  If  the  present  proceed- 
ing is  void  because  there  was  no  plaintiff  in  existence 
when  the  case  was  tried  and  the  judgment  rendered,  it 
follows  that  there  was  no  valid  appeal  from  the  second 
judgment  for  the  same  reason.  That  being  so,  the 
appeal  should  be  dismissed,  but  it  also  follows  that,  as 
there  was  no  plaintiff  when  the  former  appeal  was 
heard,  and  no  substitution  asked  or  granted,  the  judg- 
ment of  reversal  was  void  and  an  absolute  nullity,  and 
in  such  a  case  the  judgment  should  be  set  aside;  it 
being  always  in  the  power  of  the  court  to  purge  its  rec- 
ords of  a  void  judgment. 

6.  The  attorney  for  plaintiff  has  appeared  for  the 
stockholders  and  asked  that  they  be  substituted  as  par- 
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ties  upon  the  original  appeal  and  the  canse  reinstated. 
It  is  claimed  by  defendant  that  no  substitution  can  be 
had  in  this  case,  because  no  motion  therefor  was  made 
within  one  year,  as  required  by  Section  38,  L.  0.  L. ; 
but  in  Long  v.  Thompson,  34  Or.  359  (55  Pac.  978),  it 
was  held  that  this  section  did  not  apply  to  a  case  where 
the  death  or  disability  occurred  after  an  appeal  had 
been  taken  to  this  court 

The  petition  for  substitution  should  be  allowed,  and 
our  former  opinion  reversing  the  first  judgment  set 
aside.  The  matter  will  then  stand  for  hearing  upon 
the  original  appeaL 

An  order  will  be  entered  accordingly. 

Beheabino  Allowed. 

Mb.  JusnoB  Bubnbtt  delivered  the  following  dis- 
senting opinion : 

It  seems  illogical  to  hold  that  the  only  means  by 
which  the  defendant  can  bring  to  the  attention  of  the 
court  the  fact  that  the  plaintiff  corporation  is  functus 
officio  and  so  abate  the  action,  five  years  having  elapsed 
since  the  corporate  dissolution,  is  first  to  cause  the  sub- 
stitution of  the  stockholders  by  whom  the  action  may 
be  perpetuated.  The  principle  embodied  in  Section 
6699,  L.  0.  L.,  is  that  at  the  end  of  the  five-year  period 
mentioned,  the  existence  of  the  artificial  being  called 
a  corporation  ceases.  It  does  not  die;  neither  has  it 
any  inheritable  blood.  It  is  a  conventional  institution 
devised  by  its  component  stockholders  to  serve  their 
purposes,  and  its  use  by  them  is  controlled  and  circum- 
scribed by  the  law,  which  automatically  puts  a  quietus 
upon  their  creature  at  the  expiration  of  the  five  years. 
It  is  true  that  as  between  it  and  them  its  property  be- 
longs to  them,  but  it  is  equally  true  that  the  trans- 
position from  corporate  to  individual  title  as  affecting 
other  parties  must  be  worked  out  through  corporate 
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action  while  it  is  still  permissible.  It  seems  to  be  con- 
templated by  the  law  that  the  transmission  of  title  is 
to  be  accomplished  by  assignment,  for  Section  6725, 
L.  0.  L.,  reads  thus : 

**  Suits  and  actions  upon  choses  in  action  arising  out 
of  contracts  sold  or  assigned  by  any  corporation  dis- 
solved by  this  act  may  be  brought  or  prosecuted  in  the 
name  of  the  purchaser  or  assignee.  The  fact  of  sale 
or  assignment  and  of  purchase  by  the  plaintiff  shall 
be  set  forth  in  the  writ  or  other  process;  and  the  de- 
fendant may  avail  himself  of  any  matter  of  defense  of 
which  he  might  have  availed  himself  in  a  suit  upon  the 
claim  by  such  corporation,  had  it  not  been  dissolved 
by  thisacf 

The  stockholders  do  not  inherit  from  their  creature. 
They  perpetuate  or  dissolve  it  at  pleasure,  and  if  they 
do  not  acquire  title  to  its  choses  in  action  while  yet 
it  may  transmit  it,  they  have  no  cause  of  complaint, 
because  they  have  control  of  the  situation  up  to  the 
limit  of  five  years  which  they  have  brought  upon  them- 
selves. Beyond  that  it  is  inert,  and  cannot  be  counted 
upon  for  any  purpose.  Otherwise  the  statute  would 
be  ignored,  and  the  corporation  prolonged  indefinitely. 
The  matter  involved  stood  undenied  on  the  record,  and 
upon  the  bare  suggestion  of  the  fact  the  court  of  its 
own  motion  ought  to  have  abated  the  action  as  it  would 
one  on  the  death  of  a  natural  plaintiff  where  the  cause 
of  action  does  not  survive. 

For  these  reasons,  I  withhold  my  assent  to  the  con- 
clusion reached  by  Mr.  Justice  MoBbidb. 
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Judgment  rendered  November  3,  1911,  revened  mnd  remanded  June 

20,  191«. 

Bbhbabiko  ok  Obigikal  Appeal, 

(158  Pae.  175.) 

From  Baker:  Willllm  Smith,  Judge. 

On  motion  for  rehearing  and  to  dismiss  appeal. 
Motion  denied  and  judgment  rendered  November  3| 
1911,  reversed  and  cause  remanded  for  a  new  trial. 

Bbvebsed  and  Remanded. 

Mr.  Samuel  White,  Mr.  Robert  Service  and  Mr. 
Charles  W.  Fidton,  for  the  motion. 

Mr.  John  L.  Band,  Messrs.  Snow  d  McCamant  and 
Mr.  MacCormac  Snow,  contra. 

In  Banc.  Mb.  Jxjstioe  Bean  delivered  the  opinion  of 
thecouri 

After  the  opinion  rendered  in  this  case  by  Mr.  Jus- 
tice McBbidb  on  October  22,  1915,  counsel  for  defend- 
ant submitted  a  motion  to  dismiss  the  cause  and  ques- 
tioned the  authority  of  the  court  to  substitute  the 
stockholders  of  the  plaintiff  corporation  as  parties 
plaintiff. 

In  its  motion  the  defendant  raises  two  main  ques- 
tionSi  namely : 

(1)  **  Substitution  is  unknown  except  in  cases  where 
legal  title  to  the  interest  of  a  party  in  the  subject  mat- 
ter of  a  suit  descends  and  devolves,  upon  the  death  of 
the  party,  upon  the  person  to  be  substituted ;  and  the 
assets,  whether  realty,  i)ersonalty  or  choses  in  action, 
of  a  corporation,  do  not  pass  at  law  on  the  dissolution 
of  the  plaintiff  to  the  stockholders;  (2)  substitution 
cannot  be  permitted  except  by  statute,  and  there  is  no 
statute  in  Or^on  permitting  the  substitution  of  stock- 


48         SsBvioB  L.  Co.  V.  SuMPTEB  Valley  By.  IrO.     [81  Or. 

holders  in  place  of  a  corporation  which  dies  pending 
snit  to  which  it  is  a  party.'* 

It  is  contended  in  behalf  of  plaintiff  that  upon  the 
death  of  the  corporation  without  creditors,  and  with- 
out provision  being  made  for  the  distribution  of  its 
assets,  the  same  descends  by  operation  of  law  to  the 
stockholders,  who  are  the  beneficiaries  under  the  trust, 
and  the  only  persons  who  have  any  interest  in  the  prop- 
erty, and  that  thereby  the  stockholders  become  tenants 
in  conmaon  of  the  corporate  property  and  are  entitled 
to  all  the  remedies  that  the  latter  have  in  asserting 
their  ownership  to  such  property. 

Section  38,  L.  0.  L.,  declares  that: 

**No  action  shall  abate  by  the  death,  marriage,  or 
other  disability  of  a  party,  or  by  the  transfer  of  any 
interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death,  marriage,  or  other  dis- 
ability of  a  party,  the  court  may,  at  any  time  within 
one  year  thereafter,  on  motion,  allow  the  action  to  be 
contmued  by  or  against  his  personal  representatives  or 
successors  in  interest. ' ' 

Long  V.  Thompson,  34  Or.  359,  362  (55  Pac.  978),  is 
authority  for  the  proposition  that  the  disability  of  a 
party,  pending  an  appeal  to  the  Supreme  Court,  does 
not  abate  the  appeal,  notwithstanding  no  application 
be  made  for  a  substitution  within  a  year  as  required 
by  this  section,  the  statute  not  applying  where  death 
occurs  after  an  appeal  has  been  perfected.  We  do  not 
understand  that  the  learned  counsel  for  defendant 
question  the  right  of  the  stockholders  to  any  property 
formerly  belonging  to  the  defunct  corporation,  but 
their  contention  in  its  final  analysis  is  that  in  order  to 
prosecute  the  action  which  was  properly  commenced 
and  in  which  a  judgment  was  rendered  in  the  lower 
court  during  the  existence  of  the  corporation,  a  suit  in 
equity  is  necessary  to  authorize  the  same.    The  fact 
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that  parties  may  enforce  their  rights  to  property  by 
a  suit  in  equity  does  not  show  that  they  are  not  the 
owners  thereof,  but  rather  the  reverse.  The  provi- 
sions of  Section  38  intended,  to  carry  out  fully  the  first 
declaration  that  no  action  shall  abate  by  the  disability 
of  a  party,  and  that  those  who  succeed  to  the  interest 
of  the  plaintiff  are  by  virtue  of  this  section  entitled  to 
prosecute  the  action.  The  claim  the  plaintiff  once  had 
against  the  defendant  has  not  been  annihilated.  The 
stockholders  of  the  corporation  have  an  equitable,  bene- 
ficial interest  in  the  corporate  property  during  the  life 
of  the  corporation,  and  when  it  dies  such  interest  ripens 
into  a  legal  title  and  necessarily  vests  in  the  only  per- 
sons having  any  interest  in  the  corporate  property  who, 
in  the  absence  of  creditors,  are  the  stockholders. 

In  Baldwin  v.  Johnson,  95  Tex.  85  (65  S.  W.  171), 
the  corporation,  the  John  Henry  Shoe  Company,  was 
dissolved  and  the  stockholders  attempted  to  appoint 
commissioners  to  wind  up  their  affairs.  The  commis- 
sioners brought  an  action  to  recover  certain  real  prop- 
erty, and  the  court  held  that  they  had  no  capacity  to 
maintain  the  action.  Thereupon  the  plaintiffs  amended 
their  complaint  by  averring  that  they  were  stockhold- 
ers of  the  defunct  corporation.  The  trial  court  in- 
structed the  jury  that  plaintiffs  as  stockholders  had 
no  such  title  or  interest  in  the  property  as  would  per- 
mit them  to  recover,  and  directed  a  verdict  for  defend- 
ant.   On  appeal  the  court  used  this  language : 

*  *  The  judge  of  the  District  Court  correctly  instructed 
the  jury  that  the  plaintiffs  could  not  recover  as  com- 
missioners of  the  John  Henry  Shoe  Company,  *  *  But 
the  property  itself,  upon  the  dissolution  of  the  corpo- 
ration, became  the  projierty  of  the  stockholders^  each 
one  of  whom  owned  an  undivided  interest  in  it  m  the 
proportion  that  his  stock  bore  to  the  whole  capital 
stock:  Harbor  Co.  v.  Manning  [94  Tex.  558]  (63  S.  W, 

81  Or.— 4 
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627).  In  the  case  cited,  Chief  Justice  Gaines,  for  the 
court,  said:  'But  in  its  last  analysis  the  stockholders 
are  the  beneficial  owners  of  the  assets  of  the  corpora- 
tion. This  i)roceeding  is  instituted  upon  the  theory — 
which  we  think  a  correct  one — ^that  the  shareholders 
are  the  ultimate  owners  of  the  corporate  property,  and 
when  the  corporation  is  dissolved,  and  its  creditors  are 
satisfied,  they  hold  title  to  the  assets  in  proportion  to 
their  respective  shares.'  The  proposition  quoted  is 
well  sustained  by  authority  and  by  sound  reasoning' ' — 
citing  2  Perry  on  Trusts,  §  920;  How  v.  WcUdron,  98 
Mass.  281. 

See,  also,  Pewdbic  Mining  Co.  v.  Mason,  145  U.  S, 
349  (36  L.  Ed.  732,  12  Sup.  Ct.  Rep.  887) ;  Lauman  v. 
Lebanon  Valley  R.  R.  Co.,  30  Pa.  42  (72  Am.  Dec.  685). 

7-9.  There  being  no  creditors  of  the  Service  & 
Wright  Lumber  Company,  the  stockholders  thereof 
hold  the  corporate  property  of  the  defunct  corporation 
as  tenants  in  common.  They  are  its  legal  successors 
in  interest.  Section  27  of  the  Code  directs  that  every 
cause  shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest  except  as  otherwise  provided  in  Section  29. 
It  appears  that  the  stockholders  of  the  plaintiff  cor- 
poration are  the  only  parties  interested  as  plaintiffs, 
and  have  a  suflScient  interest  in  the  result  of  this  ac- 
tion to  prosecute  the  same.  The  motion  to  dismiss  is 
overruled. 

The  defendant's  contention  that  there  is  no  author- 
ity for  the  substitution  of  the  stockholders  as  parties 
plaintiff  in  accordance  with  the  opinion  heretofore 
rendered  is  not  well  taken.  For  the  reasons  set  forth 
in  the  opinion  of  Mr.  Justice  Bubnbtt  of  September 
30,  1913  (67  Or.  63  (135  Pac.  539),  and  the  opinion  of 
Mr.  Justice  McBbidb,  announced  October  22, 1915  (152 
Pac.  262),  the  first  judgment  in  this  action  in  the  lower 
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court  rendered  November  3, 1911,  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Bevebsed  and  Bbmanded. 

Mb.  Justicb  Eaein  absent 

Mb.  Justicb  Bubkett  delivered  the  following  dis- 
senting opinion : 

I  dissent  from  the  conclusion  reached  by  Mr.  Justice 
Bean  allowing  substitution,  in  this  action,  of  the  stock- 
holders of  the  defunct  corporation  plaintiff.  The  ac- 
tion ought  to  have  been  abated  when  the  matter  was 
first  suggested  after  the  expiration  of  five  years  from 
the  dissolution  of  the  plaintiff. 


Ar^rned  June  13,  reversed  June  20,  1916. 

PEEBLESS  PACIFIC  CO.  v.  BOGEBS. 

(158  Pac.  271.) 

Mediaiiie^  Iieii»— Itaiidled  Oonaent  of  Owner. 

1.  Under  Section  7416,  L.  O.  L.,  providing  that  anj  person  fnr- 
niahing  material  shall  be  held  to  be  the  agent  of  tbo  owner  for  the 
purposes  of  the  act,  that  the  goods  were  furnished  at  the  instance 
of  a  clerk  of  the  contractor,  the  contractor  knowing  nothing  of  the 
transaction,  will  not  defeat  the  lien. 

Mftfthanics*  liens^Bellaiice  on  Oredit  of  Building— Election. 

2.  A  materialman  is  not  required  to  elect  between  his  lien  on  the 
property  and  the  contractor's  personal  liability,  and  reliance  on  one 
does  not  impair  the  other. 

Machanlcif  lienB— BeUaace  on  Oredit  of  Building— Presumption. 

3.  Where  a  complainant  has  complied  with  the  provisions  of  the 
lien  law  and  has  done  nothing  to  exclude  the  idea,  it  is  presumed 
the  credit  of  the  building  was  relied  on. 

Mechanlca'  Idens-— Fumislilng  Direct  to  Bnlldlng. 

4.  It  is  not  essential  to  a  mechanics'  lien  that  the  material  be 
fnmislied  or  delivered  direct  to  the  improvement,  if,  in  fact,  the 
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materimlf  wer«  delivered  for  use  in  the  building  and  were  need  in 
its  eonetmction. 

[Af  to  mechanic'!  lien  on  realtj  for  improvements  made  with 
consent  bnt  not  at  expense  of  owner,  see  note  in  AnxL  (huk  19160, 
1183.] 

From  Marion:  William  Galloway,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Beak. 

On  October  7,  1915,  the  Peerless  Pacific  Company, 
plaintiff  herein,  filed  a  mechanic's  lien  in  the  office  of 
the  county  clerk  of  Marion  County,  Oregon,  in  the  sum 
of  $149.67,  against  W.  H.  Rogers,  a  contractor,  and 
E.  R.  Ryan  and  Lizzie  P.  Ryan,  the  owners  of  property 
known  as  the  **Ryan  Markets''  in  the  City  of  Salem. 
A  suit  was  filed  to  foreclose  this  lien.  The  complaint 
is  in  the  usual  form. 

The  answer  of  the  defendants  R.  R.  Ryan  and  Lizzie 
P.  Ryan  consists  of  a  general  denial.  The  cause  was 
tried,  and  the  Circuit  Court  found  in  favor  of  defend- 
ants R.  R.  Ryan  and  Lizzie  P.  Ryan,  and  that  the  plain- 
tiff was  not  entitled  to  a  lien,  as  we  understand  the 
record,  for  the  reason  that  the  materials  which  were 
used  by  the  contractor  Rogers  in  the  defendants '  build- 
ing were  sold  to  him  as  a  retail  dealer  upon  his  in- 
dividual credit,  and  not  to  be  used  in  the  building. 
Plaintiff  appeals.  Revebsbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Arthur  H.  Lewis  and  Mr.  Howard  Bennett,  with 
an  oral  argument  by  Mr.  Lewis. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Mclnturff  &  Mclnturff,  with  an  oral  argument 
by  Mr.  Eermcm  F.  Mclnturff. 


June,  1916.]    Peeblbss  Pacific  Co.  t;.  Rogers.  53 


Mb.  JnsnoB  Bbak  delivered  the  opinion  of  the  court. 

1,2.  The  question  is  principally  one  of  fact.  Mr. 
B.  W.  Nelson,  the  cashier  and  creditman  for  the  plain- 
tiff company,  testified  that  Rogers  purchased  the  mate- 
rial set  forth  in  the  lien  to  be  used  in  the  Ryan  Markets, 
and  that  it  was  shipped  with  that  understanding;  that 
it  was  shipped  between  April  16,  1914,  and  June  27th 
of  that  year ;  and  that  the  company  would  not  extend 
credit  to  Mr.  Rogers,  the  contractor,  except  in  cases 
where  he  had  contracts  in  order  that  he  might  com- 
plete them.  His  testimony  is  practically  uncontra- 
dicted, save  that  the  materials  sent  in  April  are 
claimed  to  have  been  shipped  before  Rogers  and  Ryan 
made  the  contract  for  the  work.  Mr.  Rogers'  clerk 
testified  that  he  thought  the  contract  was  made  about 
the  Ist  of  May.  It  appears  that  he  was  not  present 
when  it  was  made,  and  Mr.  Ryan,  relying  wholly  upon 
memory,  several  months  afterward  endeavored  to  fix 
the  date,  which  was  not  a  material  matter.  The  evi- 
dence by  a  great  preponderance  shows  that  the  mate- 
rials for  which  a  lien  is  claimed  by  plaintiff  were  furr 
nished  to  the  contractor  Rogers  to  be  used,  and  were 
used,  in  the  Ryans'  building.  All  the  material  that 
was  of  such  a  nature  that  it  could  be  was  identified 
after  the  plumbing  was  installed.  It  appears  that 
Rogers  did  have  a  shop  where  he  kept  a  stock  of  plumb- 
ing supplies,  but  the  evidence  that  plaintiff  furnished 
the  materials  claimed  is  not  refuted.  Section  7416, 
L.  O.  L.,  provides  that  any  person  furnishing  material 
to  be  used  in  the  construction  of  any  building  shall 
have  a  lien  upon  the  same  for  the  material  furnished 
at  the  instance  of  the  owner  of  the  building  or  his 
agent;  and  every  contractor  or  person  having  charge 
of  the  construction,  in  whole  or  in  part,  of  any  build- 
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ing  shall  be  held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  act.  It  is  no  doubt  true  that  Mr. 
Rogers  knew  nothing  about  the  plaintiff  furnishing 
the  material.  This,  however,  would  not  change  the 
matter.  Mr.  Rogers'  clerk  states  that  he  took  some 
of  the  materials  used  from  the  stock  to  the  building, 
but  he  did  not  know  when  they  were  purchased  by 
him.  The  fact  that  the  materials  purchased  by  Rogers 
from  the  plaintiff,  as  sworn  to  by  the  latter 's  agent, 
were  placed  in  Rogers'  shop  would  in  no  way  defeat 
the  lien.  It  is  not  important  that  the  company  charge 
the  contractor  personally  with  the  debt  The  claim- 
ant is  entitled  to  both  securities,  the  contractor's  per- 
sonal liability,  and  a  lien  on  the  property,  and  its 
reliance  on  the  one  did  not  impair  its  right  to  rely  on 
the  other.  Plaintiff  was  not  required  to  elect  between 
the  two  as  long  as  its  debt  or  any  part  of  it  remained 
unpaid:  Bassett  v.  Bertorelli,  92  Tenn.  548,  550  (22 
S.  W.  423). 

3.  When  a  claimant  has  complied  with  the  provisions 
of  the  lien  law  and  has  done  nothing  to  exclude  the 
idea,  it  is  presumed  that  the  credit  of  the  building  was 
relied  upon:  Green  v.  Thompson,  172  Pa.  609  (33  Atl. 
702) ;  Eufaula  Water  Co.  v.  Addyston  Pipe  <&  Steel 
Co.,  89  Ala.  552  (8  South.  25). 

4.  It  is  not  essential  that  the  material  be  furnished 
or  delivered  direct  to  the  improvement,  if,  in  fact,  the 
materials  were  delivered  for  use  in  the  building  and 
were  used  in  its  construction:  Hume  v.  Seattle  Dock 
Co.,  68  Or.  477  (137  Pac.  752,  50  L.  R.  A.  (N.  S.)  153). 
There  is  no  pretense  or  suspicion  in  the  case  at  bar 
that  the  materials  for  the  plumbing  in  question  were 
obtained  elsewhere,  or  that  those  contracted  for  were 
not  used  in  the  building ;  See  Allen  y.  Elwert,  29  Or. 
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428,  435  (44  Pac.  823,  48  Pac-  54) ;  Wills  v.  Zanello, 
59  Or.  291,  295,  296  (117  Pac.  291). 

The  decree  of  the  lower  court  will  therefore  be  re- 
versed, and  one  entered  here  in  favor  of  plaintiff  as 
prayed  for  in  its  complaint,  vrith  $50  as  attorneys^  fees. 

Reversed. 

Mb.  JxjsnoB  Bttbnett  and  Mb.  Justice  Eakin  not 
sitting. 


Argaed  Maj  23,  reTersed  June  20,  1916. 

BRADSHAW  v.  PROVIDENT  TRUST  CO. 

(158  Pac.  274.) 

Mortgages— Faredosore  liy  Action— Pleading— Xfroes-compUlnt. 

1.  In  a  snit  to  foreclose  a  mortgage,  a  grantee  of  the  mortgagor, 
if  all  the  parties  are  before  the  court^  may  by  cross-complaint  seek 
reformation  of  his  deed  of  the  premises,  by  striking  out  a  clause 
fraudulently  inserted  therein  obligating  him  to  pay  the  mortgage. 

Mortgages— Transfer  of  Property— Assomirtion  of  Mortgage  Debt— 
Ptand. 

2.  In  sneh  ease,  if  the  fraud  is  proved,  or  that  the  clause  was 
inserted  in  the  deed  without  the  grantee's  knowledge,  he  is  not  liable 
thereon  to  mortgagee. 

Befonnstioii  of  Instninieiits — Qronnds— Negligence. 

3.  In  such  ease,  the  failure  of  the  grantee  to  read  the  deed  be- 
fore accepting  it  is  not  such  negligence  as  will  bar  his  relief. 

Bef oirmaittoii  of  Instroments — Sofflciency  of  Evidence. 

4.  In  a  suit  to  foreclose  against  a  grantee  of  the  mortgagor  plead- 
ing that  he  did  not  assume  the  mortgage  and  asking  for  reformation 
of  his  deed,  the  evidence  showed  that  he  did  not  agree  to  assume 
it,  but  that  a  clause  purporting  so  to  obligate  him  was  inserted  in 
one  of  eleven  similar  deeds  without  his  knowledge. 

Bef  ormatlon  of  Instnunents — Oronnds— Mistake  or  Frand. 

5.  (Generally,  where  a  memorandum  in  writing  fails  to  conform 
to  the  contract  between  the  parties  in  consequence  of  their  mutual 
mistake,  however  induced,  or  the  mistake  of  one  party  and  fraud 
of  the  othe^  a  court  of  equity  will  reform  the  instrument  so  as  to 
make  it  conform  to  the  actual  stipulation  of  the  parties. 

[As  to  causes  and  proceedings  for  reformation  of  instruments, 
see  note  in  65  Am.  St  Bep.  481.] 
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J^Pom  Multnomah:  Gbobgb  N.  Davis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

Plaintiff  James  B.  Bradshaw  sues  to  foreclose  a 
mortgage  executed  on  December  22,  1913,  in  his  favor 
by  the  Provident  Trust  Company  to  secure  the  pay- 
ment of  its  note  for  the  principal  sum  of  $10,000.  The 
note  was  indorsed  by  the  defendant  G.  F.  Johnson, 
who  was  president  and  manager  of  the  corporation  at 
the  time.  The  complaint  is  in  the  usual  form,  but  in 
paragraph  9  thereof  it  is  alleged,  in  substance,  that  on 
June  15,  1914,  the  mortgagor  conveyed  its  interest  in 
the  mortgaged  premises  to  the  defendant  Charles  K. 
Henry;  that  for  a  valuable  consideration  he  cove- 
nanted **with  the  said  Provident  Trust  Company  that 
the  said  note  and  mortgage  of  the  plaintiff  herein 
should  be  paid  at  maturity.*'  Plaintiff  prays  for  a 
personal  judgment  against  the  company,  Henry  and 
Johnson. 

Henry  and  wife  answered  admitting  the  execution  of 
the  mortgage  and  that  the  property  was  conveyed  to 
him  by  the  Provident  Trust  Company  subject  to  the 
mortgage,  but  denying  that  he  made  the  alleged  cove- 
nant to  the  company.  He  set  forth  a  further  and  sepa- 
rate defense  by  way  of  a  cross-complaint  in  effect  as 
follows:  That  prior  to  his  taking  the  deed  from  the 
Provident  Trust  Company  he  held  its  unsecured  bonds 
in  the  sum  of  $94,607.50,  upon  which  it  had  defaulted 
in  the  payment  of  interest  due  thereon ;  that  the  com- 
pany had  acknowledged  to  him  that  it  could  not  pay 
these  bonds  in  money,  and  had  induced  him  to  accept 
in  part  payment  thereof  a  conveyance  to  him  of  its 
equity  in  a  large  amount  of  suburban  property  in  the 
City  of  Portland,  Oregon,  including  that  covered  by 
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plaintiff's  mortgage,  subject,  however,  to  certain  mort- 
gage liens  thereon  and  street  and  sewer  assessments; 
that  Henry  did  not  covenant  nor  agree  with  the  com- 
pany to  assume  or  pay  plaintiff's  mortgage,  but  agreed 
only  to  take  its  equity  therein  at  a  stipulated  value; 
that  Miller  Murdock,  attorney  for  the  company,  sub- 
mitted to  him  a  blank  form  of  deed  to  be  used  by  it 
in  making  the  conveyance,  which  form  contained  no 
covenant  or  agreement  on  the  part  of  the  grantee  to 
assume  and  pay  any  prior  lien;  that  the  company 
agreed  to  make  the  several  deeds  in  conformity  with 
this  blank,  and,  reposing  confidence  in  Murdock  and 
in  Johnson,  the  company's  president,  he  left  the  mak- 
ing of  the  deeds  to  them ;  that,  intending  to  wrong  him 
and  without  his  knowledge  or  consent  and  contrary  to 
their  agreement,  they  purposely  inserted  in  the  deed 
a  covenant  binding  the  grantee  to  assume  and  pay  a 
prior  encumbrance  upon  the  property  conveyed,  it  be- 
ing in  part  as  follows,  **and  which  encumbrances  the 
grantor  herein  agrees  to  assume";  that,  prior  to  the 
delivery  of  the  deed  in  question,  Johnson  represented 
to  Henry  that  all  the  deeds,  eleven  in  number,  were 
made  according  to  the  form  previously  submitted,  and 
thaty  relying  thereon^  he  did  not  examine  them  fur- 
ther than  to  check  the  descriptions  of  the  property 
therein,  with  others  assisting  him ;  that  he  did  not  dis- 
cover the  wrongful  insertion  of  the  covenant  until  some 
time  after  the  deeds  had  been  recorded ;  that  plaintiff 
demanded  of  him  payment  of  the  mortgage,  whereupon 
he  disclaimed  liability  thereon;  that  plaintiff  is  now 
claiming  that  the  use  of  the  word  ** grantor"  in  the 
covenant  of  said  deed  is  a  clerical  error  for  grantee, 
and  that  he  is  bound  personally  to  pay  the  debt  of  the 
Provident  Trust  Company.    Henry  prays  for  a  ref or- 
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mation  of  the  deed  as  against  the  company  and  the 
plaintiff,  by  striking  out  said  pretended  covenant. 

The  Provident  Trust  Company  replied  to  Henry's 
cross-complaint  denying  the  material  allegations 
thereof.  Neither  Johnson  nor  the  plaintiff  replied 
thereto,  and  the  allegations  thereof  stand  as  admitted 
by  thenL  Bevbrsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Manning,  Slater  £  Leonard,  with  an  oral  argu- 
ment by  Mr.  Woodson  T.  Slater. 

For  respondent,  James  B.  Bradshaw,  there  was  a 
brief  and  an  oral  argument  by  Mr.  Chester  G.  Murphy. 

For  respondents.  Provident  Trust  Company  and 
G.  F.  Johnson,  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Miller  Murdoch. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

* 

1-3.  The  issues  to  be  tried  are:  (1)  Whether  Charles 
K.  Henry,  when  taking  the  title  from  the  Provident 
Trust  Company,  agreed  to  assume  and  pay  plaintiff's 
mortgage;  and  (2)  whether  the  covenant  was  put  into 
the  deed  by  the  Provident  Trust  Company  in  fraud  of 
Benry's  rights.  The  parties  affected  by  the  contract 
being  in  court,  it  was  proper  for  defendant  Henry  to 
plead  the  facts  as  a  basis  for  the  reformation  of  the 
deed:  Albany  City  Savings  Inst.  v.  Burdick,  87  N.  Y. 
40.  If  the  clause  binding  Henry,  the  grantee,  to  as- 
sume and  pay  the  mortgage,  was  inserted  in  the  deed 
fraudulently  or  without  his  knowledge  so  that  he  never 
gave  his  intelligent  consent  to  the  agreement,  he  is  not 
liable  thereon  to  the  mortgagee:  Parker  v.  Jenks,  36 
N.  J.  Eq.  398;  Bull  v.  Titsworth,  29  N.  J.  Eq,  73; 
Albany  City  Savings  Inst.  v.  Burdick,  87  N.  T.  40. 
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Where  one  party  to  a  contract  is  intrusted  by  the  other 
to  draw  the  written  instrument  to  accord  with  the 
agreement,  he  will  be  held  strictly  to  a  faithful  per- 
formance of  the  trust  so  reposed,  and  will  not  be  held 
to  say  that  the  party  defaulted  should  not  have  placed 
confidence  in  him :  Barlow  v.  Scott,  24  N.  Y.  40 ;  Bots- 
ford  V.  McLean,  45  Barb.  (N.  Y.)  478;  Archer  v.  Cali- 
fonUa  Lbr.  Co.,  24  Or.  341,  345  (33  Pac.  526).  The 
failure  of  Henry  to  Yead  the  deeds  before  accepting 
them  is  not  such  negligence  as  will  deprive  him  of  the 
relief  for  which  he  prays :  6  Pomeroy,  Eq.  Juris.,  §  680 ; 
2  Pomeroy,  Eq.  Juris.,  §  856;  Archer  v.  Cal.  Lbr.  Co., 
24  Or.  341,  345  (33  Pac.  526) ;  Howard  v.  Tettelhaum, 
61  Or.  145  (120  Pac.  373). 

4.  The  record  shows  that  the  proposition  for  the 
liquidation  of  the  bonds  of  the  Provident  Trust  Com- 
pany held  by  Henry  was  largely  by  letter.  On  June  4, 
1914,  Mr.  Henry  wrote  the  company  that : 

** After  considering  the  certified  accountant's  report 
and  giving  full  consideration  to  the  situation  of  your 
company  and  your  proposal  to  accept  properties  in 
payment  of  the  bonds,  I  hold  of  your  company,  I  sub- 
mit the  following  proposal  to  be  accepted  or  rejected 
by  2 :00  p.  m.  this  4th  day  of  June.  *  *  The  properties 
enumerated  and  listed  by  you  as  under  the  Bradshaw 
mortgage  of  $10,000,  leaving  an  equity  of  $33,336.'' 

By  this  letter  Mr.  Henry  required  payment  of  a  cash 
balance  of  $11,464.  By  letter  of  June  15th,  the  com- 
pany informed  Henry  that  they  could  not  raise  the 
money,  but  submitted  for  his  consideration  additional 
properties  and  $5,000  for  a  return  of  a  portion  of  the 
property.  The  arrangement  having  been  made,  Henry 
departed  for  California  and  authorized  the  Title  & 
Trust  Company  of  Portland  to  deliver  to  the  Provi- 
dent Trust  Company,  or  Mr.  G.  F.  Johnson,  bonds  of 
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the  Provident  Trust  Company  in  the  sum  of  $72,300 
upon  delivery  of  the  proper  deeds  of  conveyance  from 
that  company  to  Henry.  At  the  time  of  the  transfer, 
however,  on  June  15,  1914,  Henry  returned  and  as- 
sisted in  the  examination  of  the  eleven  deeds.  It  ap- 
pears that  the  Provident  Trust  Company  had  a  printed 
form  of  deed.  Henry  asserts  that  he  examined  only 
one  form  of  deed,  of  which  the  covenant  was  in  sub- 
stance as  follows : 

*'And  the  said  grantor  does  covenant  to  and  with 
the  said  grantee,  his  heirs  and  assigns,  that  it  is  law- 
fully  seised  in  fee  of  the  above-granted  premises ;  that 
they  are  free  from  all  encumbrances,  save  and  except 
taxes,  street  and  sewer  improvements  and  bonded  in- 
debtedness and  a  mortgage  of  $2,100  in  favor  of  I.  G. 
Davidson  and  interest  on  said  mortgage  and  condi- 
tions and  restrictions  above  mentioned" — there  being 
no  covenant  that  the  grantee  assumed  to  pay  the  mort- 
gage. 

Henry  claims  that  he  did  not  examine  the  deed  em- 
bracing the  property  covered  by  the  Bradshaw  mort- 
gage, but  was  informed  that  the  deeds  were  all  alike, 
except  that  some  were  typewritten,  as  the  descriptions 
of  the  property  were  too  lengthy  for  the  printed  form. 

A  careful  examination  of  the  evidence  does  not  show 
that  there  was  any  proposition  made  or  agreed  to  that 
Henry  should  assume  the  mortgage  in  question.  Mr. 
Johnson,  the  president  of  the  Provident  Trust  Com- 
pany, states  that  the  matter  was  not  discussed  at  the 
time.  Afterward,  when  the  question  was  called  to  his 
attention,  he  appeared  to  think  that  it  made  no  differ- 
ence whether  the  clause  was  inserted  or  not.  He  testi- 
fies that  it  was  inserted  intentionally.  It  was  certainly 
for  his  interest  that  such  a  covenant  be  contained  in 
the  deed.    In  view  of  the  fact  that  it  was,  as  it  were, 
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buried  in  the  eleven  deeds,  and  Henry  relied  upon  the 
information  which  he  had  received  from  some  of  the 
officers  of  the  Provident  Trust  Company  that  the  deed 
was  like  another  which  he  did  examine,  fair  dealing 
required  that  his  attention  should  be  called  to  the 
clause  when  it  had  been  inserted.  As  we  understand 
the  record,  the  trial  court  was  of  the  opinion  that 
Henry  was  precluded  from  obtaining  relief  on  account 
of  failing  to  read  all  the  deeds.  The  eleven  were  pre- 
sented to  him  and  he  did  not  examine  the  one  in  ques- 
tion. The  matter  is  better  explained  by  the  common 
phrase  that  they  ''slipped  one  over  on  him.'* 

The  value  of  the  equities  in  each  class  of  the  proper- 
ties was  admitted  by  the  parties  in  the  letters  which 
passed  between  them  on  June  5, 1914,  and  the  sum  total 
thereof  did  not  equal  the  amount  of  the  debt  by  $5,000, 
which  amount  was  to  be  liquidated  and  paid  by  the 
owner.  This,  in  addition  to  the  express  words  of  the 
respective  letters,  tends  to  show  that  Henry  did  not 
agree  to  assume  and  pay  the  plaintiff's  mortgage  a^ 
a  part  of  the  consideration  of  the  conveyance  of  the 
title  to  these  properties.  There  is  some  conflict  in  the 
evidence  of  Henry  and  of  Johnson,  president  of  the 
Provident  Trust  Company.  John  F.  Daly,  an  officer 
of  the  Title  &  Trust  Company,  who  had  considerable 
to  do  with  the  adjustment  of  the  matter  and  was 
familiar  with  the  arrangement,  understood  that  Henry 
was  to  take  over  all  the  equities  in  the  properties 
according  to  the  lists  which  he  had.  His  evidence 
tends  strongly  to  corroborate  that  of  Henry.  The 
latter  had  deeded  a  large  amount  of  real  estate  to  the 
Provident  Trust  Company  for  the  bonds  which  he 
held.  Some  of  this  had  been  encumbered  heavily  by 
the  Provident  Trust  Company,  and  it  appears  to  have 
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been  the  very  object  of  Henry  to  obtain  what  prop- 
erty he  could  for  the  bonds  and  obviate  all  the  loss 
possible  and  not  to  assume  indebtedness.  He  was 
accustomed  to  deal  in  realties  of  this  kind,  and  appar- 
ently understood  what  is  termed  an  equity  in  encum- 
bered property.  It  appears  that  he  desired  to  obtain 
the  property  or  a  chance  thereon  over  and  above  the 
encumbrances,  and  did  not  become  responsible  for  the 
mortgage. 

5.  It  is  the  general  rule  that  where  a  memorandum 
in  writing  fails  to  conform  to  the  contract  between  the 
parties  in  consequence  of  their  mutual  mistake,  how- 
ever induced,  or  the  mistake  of  one  party  and  fraud 
of  the  other,  a  court  of  equity  will  reform  the  instru- 
ment so  as  to  make  it  conform  to  the  actual  stipulation 
of  the  parties:  Albany  City  Sav.  Inst.  v.  Burdick,  87 
N.  Y.  40.  In  Parker  v.  Jenks,  36  N.  J.  Eq.  398,  the 
syllabus  reads  as  follows : 

** Although  a  deed  for  lands  contains  the  grantee's 
personal  assumption  to  pay  a  mortgage  thereon,  he 
cannot  be  held  liable  for  a  decree  for  deficiency  after 
foreclosure  of  the  mortgage,  if  it  appears  that  such 
assumption  was  not  part  of  his  bargain  for  the  pur- 
chase of  the  premises,  and  that  he  had  no  notice  of  its 
insertion  in  his  deed.*' 

In  Andrews  v.  Gillispie,  47  N.  Y.  487,  the  attorney 
who  drew  the  mortgage  in  question  therein  made  it 
payable  in  five  years  instead  of  ten,  as  agreed  between 
the  parties.  The  court  held  that  the  mortgagor  could 
have  it  reformed.  In  that  case  he  could  have  discov- 
ered the  mistake  by  simply  reading  the  mortgage,  and 
no  artifice  was  used  to  prevent  him  from  so  doing.  He 
executed  it  believing  that  the  attorney  had  drawn  it 
correctly,  just  as  Henry  in  this  case  accepted  the  deed, 
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believing  it  had  been  drawn  correctly,  and  the  fault  or 
negligence  was  just  as  great  in  the  one  case  as  in  the 
other,  and  certainly,  if  such  negligence  does  not  bar 
relief  on  the  ground  of  mutual  mistake,  there  can  be 
no  foundation  for  saying  that  it  should  do  so  in  the 
case  of  a  clause  inserted  in  an  instrument  by  fraud. 
It  is  certainly  not  in  consonance  with  equity  and  good 
conscience  that  one  who  by  any  means  has  perpetrated 
a  fraud  should  be  allowed  to  say  to  the  defrauded  party 
when  he  seeks  relief  in  a  court  of  conscience  that  he 
ought  to  have  known  better  than  to  have  believed  and 
trusted  him.  The  fraud  alleged  in  the  case  at  bar  is 
clearly  established.  The  decree  of  the  lower  court  will 
be  reversed,  and  one  entered  here  striking  from  page  2 
of  the  deed  conveying  the  property  embraced  in  the 
Bradshaw  mortgage  (Exhibit  A)  the  words,  *'and 
which  encumbrances  the  grantor  herein  agrees  to  as- 
sume,''  as  prayed  for  in  the  answer  of  defendant 
Henry.  Bevbbsbd. 

Mb.  Chief  Justice  Moorb,  Mb.  Justice  Habbis  and 
Mb.  Justice  Benson  concur. 

Mb.  Justice  Eaktn  absent. 


Argned  June  20,  aiBrmed  June  27,  1916. 

MEDSKEB  V.  POETLAND  BY.,  L.  &  P.  CO. 

(158  Pac.  272.) 

Deatii — ^ETidence — Salllclency — CaiUM  of  Death. 

1.  Evidenee  that  deceased  stood  on  one  grounded  guy  wire, 
reached  for  a  charged  wire,  and  fell  and  was  killed,  is  insufficient 
to  sustain  a  verdict  that  the  fatal  fall  was  due  to  touching  the 
eharged  wire  rather  than  through  loss  of  balance. 

[Ab  to  doctrine  of  res  ipsa  loguitwr  as  applicable  to  injury  to 
person  from  electrical  appliance^  on  private  property,  see  note  in 
Aub.  Ca«.  1913A,  1184.] 
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From  Multnomah :  Calvin  U.  Gantbnbein,  Judge. 
Department  2.    Statement  by  Mb.  Chibf  JusncB 

MOORB. 

This  is  an  action  by  Florence  A.  Medsker,  widow  of 
Willis  C.  Medsker,  to  recover  damages  from  the  Port- 
land Railway,  Light  &  Power  Company,  a  corporation, 
for  causing  the  death  of  said  Willis  C.  Medsker,  which 
is  alleged  to  have  been  caused  by  the  defendant's  neg- 
ligence. From  a  judgment  rendered  on  a  directed  ver- 
dict in  favor  of  the  defendant,  the  plaintiff  appeals. 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  M.  White  and  Mr.  Oeorge  T.  Wilson,  with  an 
oral  argument  by  Mr.  White. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  F.  J.  Lonergan  and  Messrs,  Griffith,  Leiter  <t 
Allen,  with  an  oral  argument  by  Mr.  Lonergan. 

Opinion  by  Mb.  Chiep  Justice  Moore. 

1.  It  appears  from  a  transcript  of  the  testimony 
that  on  September  13,  1913,  the  deceased,  a  sober,  ex- 
perienced lineman,  was  employed  by  the  Home  Tele- 
phone Company,  repairing  its  line  at  the  intersection 
of  Nineteenth  and  Multnomah  Streets  in  Portland, 
Oregon.  In  ascending  a  tall  pole  of  that  company  at 
the  northwest  comer  of  the  street  crossing  mentioned, 
he  placed  his  foot  on  a  grounded  guy  wire  leading  to 
the  west  and  was  seen  apparently  trying  to  grasp  a 
grounded  guy  wire  above  his  head,  leading  south 
across  Multnomah  Street  to  the  top  of  a  guy  pole 
around  which  it  was  wound  and  fastened.    From  the 
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top  of  this  latter  pole  another  guy  wire  descended  to 
the  south  and  was  anchored  in  the  ground.  The  stay 
wire  which  led  to  the  south  extended  heneath  and  came 
in  contact  with  a  wire  on  the  south  side  of  Multnomah 
Street,  which  latter  wire  was  operated  by  the  defend- 
ant, the  Portland  Bailway,  Light  &  Power  Company, 
and  used  in  transmitting  electricity  for  illumination. 
The  Home  Telephone  Company  had  not  installed  a 
current-breaker,  to  prevent  the  flow  of  electricity  along 
the  south  guy  wire  to  the  pole  to  the  north,  to  which 
it  was  fastened. 

The  theory  of  the  plaintiff's  counsel  is  that  the  de- 
ceased, having  placed  his  foot  upon  the  ground  wire 
extending  west,  thrust  his  hand  up  and  brought  it 
against  the  grounded  south  guy  wire,  which  latter  stay 
was  charged  with  electricity  by  the  defendant's  wire, 
thereby  forming  with  his  body  a  circuit,  in  trying  to 
escape  from  which  he  fell,  striking  his  head  and  shoul- 
ders on  the  pavement,  and  died. 

When  the  plaintiff  had  introduced  her  testimony  and 
rested,  the  defendant's  counsel  moved  for  a  judgment 
of  nonsuit  which  was  denied;  the  court  then  observ- 
ing that  the  same  question  could  be  raised  on  a  motion 
for  a  directed  verdict,  if  no  further  evidence  in  sup- 
port of  the  cause  of  action  were  produced.  The  de- 
fendant thereupon  introduced  in  evidence  a  writing, 
which,  omitting  the  names  of  the  witnesses  and  the 
acknowledgment  by  the  plaintiff  certified  to  by  a  no- 
tary public,  reads : 

*  *  These  presents  witness :  That  for  and  in  considera- 
tion of  the  sum  of  fifteen  hundred  dollars  ($1,500.00) 
to  me  paid  by  the  Home  Telephone  &  Telegraph  Com- 
pany, of  Portland,  Oregon,  and  the  further  agreements 
on  their  part  herein  set  forth,  I  do  hereby  covenant 
and  agree  that  I  will  not  sue  the  Home  Telephone  & 
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Telegraph  Company,  of  Portland,  Oregon,  nor  suffer 
suit  to  be  brought  on  my  behalf  or  on  behalf  of  any 
of  the  heirs  or  representatives  of  my  late  husband, 
W.  C.  Medsker,  on  any  cause  of  suit  or  action  arising 
out  of  his  death. 

**I  further  agree  that  upon  reimbursements  of  the 
necessary  costs  and  charges  therefor  I  will  cause  an 
administrator  to  be  appointed  over  the  estate  of  my 
said  husband,  and  upon  payment  by  the  Home  Tele- 
phone &  Telegraph  Company,  of  Portland,  Oregon,  to 
said  administrator  of  the  further  sum  of  fifteen  hun- 
dred dollars  ($1,500.00)  I  will  cause  the  said  adminis- 
trator to  give  a  like  covenant  not  to  sue  the  said  Home 
Telephone  &  Telegraph  Company,  of  Portland,  Oregon. 

**It  is  expressly  agreed  and  understood,  however, 
that  this  covenant  is  solely  personal  with  the  Home 
Telephone  &  Telegraph  Company,  of  Portland,  Ore- 
gon ;  that  it  does  not  discharge  or  release  the  right  of 
action  in  said  case ;  and  that  I  may  pursue  any  action 
that  I  may  be  advised  against  other  defendants  in  said 
cause. 

**In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  this  18th  day  of  October,  1913. 

^'[Signed]     Mbs.  Flobbnob  Mbd^kbb.     [Seal.]'' 

The  defendant  also  offered  in  evidence  a  similar 
paper,  executed  to  the  same  company  by  the  plaintiff, 
as  administratrix  of  the  decedent's  estate,  and  ac- 
knowledging the  further  payment  of  $1,500. 

The  court,  holding  these  memoranda  to  be  releases 
of  a  joint  tort-feasor,  sustained  a  motion  for  a  directed 
verdict  for  the  defendant,  and,  a  judgment  having 
been  rendered  thereon,  it  is  contended  by  plaintiff's 
counsel  that  an  error  was  thereby  committed.  It  is 
maintained  by  defendant's  counsel,  however,  that  the 
testimony  offered  by  the  plaintiff  failed  to  establish  a 
cause  of  action  sufficient  to  be  submitted  to  the  jury, 
and,  such  being  the  case,  any  action  of  the  court,  based 
upon  the  receipts  referred  to,  was  immaterial. 
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If  it  be  determined  that  the  judgment  of  nonsuit 
should  have  been  given,  it  will  be  unnecessary  to  con- 
sider whether  or  not  the  receipts  executed  to  the  Home 
Telephone  &  Telegraph  Company  by  the  plaintiff  were 
release^  or  covenants  not  to  sue  that  joint  tort-feasor. 
For  a  discussion  of  this  subject,  see  1  Cooley,  Torts  (3d 
ed.),  235;  Stires  v.  Sherwood,  75  Or.  108  (145  Pac. 
645) ;  McBride  v.  Scott,  132  Mich.  176  (93  N.  W.  243, 
102  Am.  St.  Rep.  416, 1  Ann.  Cas.  61,  61  L.  R.  A.  445) ; 
Pickwick  V.  McCmUiff,  193  Mass.  70  (78  N.  E.  730,  8 
Ann.  Cas.  1041) ;  Ducey  v.  Patterson,  37  Colo.  216  (86 
Pac.  109,  119  Am.  St.  Rep.  284,  11  Ann.  Cas.  393,  9 
Lt  R.  A.  (N.  S.)  1066) ;  Robinson  v.  St.  Johnshury 
etc.  R.  Co.,  80  Vt.  129  (66  Atl.  814,  12  Ann.  Cas.  1060, 
9  L.  R.  A.  (N.  S.)  1249) ;  Miisolf  v.  Duluth  Edison 
Electric  Co.,  108  Minn.  369  (122  N.  W.  499,  24  L.  R.  A. 
(N.  S.)  451) ;  Farmers'  Savings  Bank  v.  Aldrich,  153 
Iowa,  144  (133  N.  W.  383) ;  LouisvUle  &  N.  R.  Co.  v. 
Allen,  67  Fla.  257  (65  South.  8,  L.  R.  A.  1915C,  20) ; 
Abb  V.  Northern  Pacific  Ry.  Co.,  28  Wash.  428  (68  Pac. 
954,  92  Am.  St.  Rep.  864,  58  L.  R.  A.  293). 

Considering  the  motion  for  a  judgment  of  nonsuit : 
The  testimony  of  George  L.  Hines,  the  city  foreman  of 
the  Home  Telephone  Company,  is  to  the  effect  that  he 
reached  the  scene  of  the  accident  about  20  minutes 
after  it  occurred;  that  he  found  the  south  guy  wire, 
which  extended  to  the  ground,  **hot,**  indicating  it  was 
charged  with  electricity ;  that  a  man  climbing  the  tele- 
phone pole,  at  the  place  of  the  accident,  and  standing 
on  the  west  guy  wire,  would  necessarily  get  a  shock  if 
he  touched  the  south  guy  wire.  In  referring  to  the 
latter  stay  which  was  wrapped  around  the  top  of  the 
guy  pole,  and  to  another  stay  which  encircled  it  at  the 
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same  place  and  in  the  same  manner  and  was  anchored 
in  the  ground^  the  witness  stated  upon  oath : 

"They  are  the  same  wire  by  contact  It  isn't  a  con- 
tinuous wire,  but  metallically  they  are  the  same.'* 

Harry  Achtert,  who  was  standing  at  the  northeast 
comer  of  the  intersection  of  Nineteenth  and  Mult- 
nomah Streets,  facing  west  and  talking  with  Harold 
Cherry,  who  was  facing  east,  referring  to  Mr.  Med- 
sker,  testified  as  follows: 

''Well,  he  started  in  and  climbed  the  pole  with  his 
back  toward  me,  and  I  was  watching  him.  I  wasn't 
paying  much  attention  to  him,  though;  but  when  he 
got  up  there  he  swung  around  on  the  cable,  and  I 
wasn't  just  watching  him  right  then,  but  just  when  I 
looked  up  I  saw  him  grab  for  that  long  cable  [referring 
to  a  telephone  cable  suspended  by  metallic  hooks  to  a 
messenger  wire,  upon  which  he  was  working  and  which 
was  immediately  above  the  south  guy  wire]. 

''Q.  And  what  happened  t 

"A.  And  he  fell.  •  • 

**Q.  And  where  were  his  feett    Do  you  knowf 

''A.  On  this  one  [alluding  to  the  west  guy  wire, 
indicated  as  No.  5  on  a  photograph  received  in  evi- 
dence]. 

''Q.  Just  state  what  his  position  was  up  there. 

**A.  He  was  facing  north.  *  * 

*  *  Q.  How  long  was  he  there  t 

'*A.  Oh,  he  was  climbing  up,  and  when  he  got  up 
there  he  just  stopped  for  an  instant — ^just  a  moment. 

'*Q.  And  then  whatt 

''A.  And  then  he  started  in  to  fall,  and  grabbed  for 
the  cable." 

On  cross-examination  he  was  asked: 

*'And  you  were  watching  Mr.  Medsker  climb  that 
pole,  were  you?" 

He  answered:  ''Yes,  sir* 
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**Q,  Watching  him  every  moment  t 

**A.  No,  I  wasn't  watching  him  all  the  time.  I 
was  just  glancing  up  there  and — 

'^Q.  (Interrupting.)  Just  glancing  from  time  to 
timet 

'*A.  Yes,  sir. 

**Q.  And  when  you  saw  him  climb  up  near  the  top 
of  the  pole,  you  saw  him  make  a  grab  for  the  cable, 
didn't  yout 

**A.  Yes,  sir. 

'^Q.  And  he  did  not  touch  it,  did  het 

**A.  No,  sir. 

**Q.  And  he  missed  it  and  fell  over  backward! 

'*A.  Yes,  sir.'' 

On  redirect  examination  this  witness,  referring  to 
Mr.  Medsker  at  the  time  he  fell,  further  testified:  '*He 
grabbed  with  his  right  hand,  but  I  couldn't  see  his  left 
handy  because  he  was  on  that  side."  The  court, 
referring  to  the  deceased,  inquired :  * '  Did  he  reach  the 
cable  with  his  right  hand?"  The  witness  replied: 
"No,  he  didn't  reach  it  with  his  right  hand." 

This  constitutes  the  entire  testimony  relating  to  the 
cause  of  the  injury.  The  death  was  undoubtedly  occa- 
sioned by  the  fall,  but  whether  the  descent  resulted 
from  coming  in  contact  with  the  south  guy  wire,  or 
was  caused  by  the  deceased  losing  his  balance,  is 
problematical.  In  Spain  v.  Oregon-Washington  R.  <& 
N.  Co.,  78  Or.  355  (153  Pac.  470,  475),  Mr.  Justice  Mo- 
Bbide,  in  discussing  the  uncertainty  of  such  testimony, 
observes : 

**When  the  evidence  leaves  the  case  in  such  a  situa- 
tion that  the  jury  will  be  required  to  speculate  and 
guess  which  of  several  possible  causes  occasioned  the 
injury,  that  part  of  the  case  should  be  withdrawn  from 
their  consideratioiL " 
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We  conclude  the  rule  thus  announced  is  controlling 
in  this  instance,  and,  this  being  so,  the  judgment  should 
be  aflSrmed,  and  it  is  so  ordered.  Affirmed. 

Mr.  Justice  Bean,  Mb.  Justice  Harris  and  Mb.  Jus- 
tice McBbide  concur. 


Argued  June  20,  affirmed  June  27,  1919. 

CLAEKE  V.  WARD  &  OBENCHAIN. 

(158  Pac.  277.) 

Appeal   and   Error— Berlew—Verdict. 

1.  In  an  action  for  the  conversion  of  a  carload  of  lumber  which 
the  plaintiff  alleged  to  be  his  property  under  sale  from  a  party 
against  whom  the  defendant  corporation  had  brought  action  and 
attachment,  evidence  held  to  support  a  verdict  for  the  defendant, 
within  the  rule  that  where  there  is  any  evidence  to  support  the  ver- 
dict the  court,  under  Article  VII,  Section  3,  of  the  Constitution, 
is  precluded  from  disturbing  it. 

From  Klamath:  Geoege  Noland,  Judge. 

Department  2.    Statement  by  Me.  Justice  Bean. 

This  is  an  action  by  W.  I.  Clarke,  against  Ward  & 
Obenchain,  a  corporation,  for  the  conversion  of  a  car- 
load of  lumber  which  the  plaintiff  alleges  to  be  his 
property. 

The  answer  is  a  general  denial.  The  cause  was  tried 
by  the  court  and  a  jury,  and  a  verdict  rendered  in 
favor  of  defendant.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  M.  Duncan  and  Messrs.  May  <&  Merryman,  with 
an  oral  argmnent  by  Mr.  Duncan. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  RoUo  C.  Groesbeck. 
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> 
Mb.  Justicb  Bban  delivered  the  opinion  of  the  court 

1.  There  were  no  objection's  or  exceptions  taken  to 
the  procedure  upon  the  trial  of  this  cause.  It  is  con- 
tended  on  the  part  of  plaintiff  that  there  is  no  evidence 
to  support  the  verdict.  It  appears  that  the  lumber  in 
question  was  attached  in  an  action  brought  by  the 
defendant  corporation  as  the  property  of  W.  B. 
Barnes,  whom  plaintiff  called  to  substantiate  the  alle- 
gations of  his  complaint.  Barnes  testified  that  he  had 
sold  the  lumber  to  the  plaintiff  and  received  $1,500 
therefor,  but  upon  cross-examination  his  evidence 
tended  to  show  that  Barnes  purchased  a  sawmill  and 
outfit  from  plaintiff,  that  there  was  an  unsettled  mat- 
ter between  them,  and  that  the  sale  of  the  lumber  was 
not  complete.  He  stated  that  he  -would  have  had 
some  money  coming  from  Clarke  over  and  above  what 
he  owed  him,  and  had  this  lumber  been  allowed  to 
proceed  on  its  way,  as  shipped,  he  would  have  received 
the  money  and  would  have  brought  it  back  and  paid 
defendant.  The  jury  were  warranted  in  finding  from 
the  evidence  that  there  had  been  no  sale  of  the  lumber 
by  the  Barnes  Lumber  Company  to  the  plaintiff,  and 
that  the  claim  of  such  sale  was  a  mere  pretense.  In- 
deed, it  is  difficult  to  see  how  the  jury  could  have  deter- 
mined otherwise.  Where  there  is  any  evidence  to  sup- 
port the  verdict,  under  Section  3  of  Article  VII  of  the 
Constitution  (L.  0.  L.,  p.  xxiv),  the  court  is  precluded 
from  disturbing  the  same. 

The  judgment  of  the  lower  court  is  therefore 
affirmed.  Affibmed. 

Mb.  Chief  Justice  Moobb^  Mb.  Justice  McBbide 
and  Mb.  Justice  Habbis  concur. 


72  Wbigae  v.  Stekn.  [81  Or. 


Argued  Jane  16,  reyeraed  June  27,  1910. 

WEIGAB  V.  STEEN. 

(158  Pac.  280.) 

Appeal  and  BiTor— Bavlew— Findlnga  of  Fact 

1.  Upon  an  appeal  from  a  cause  tried  to  the  eourt  without  a  Jury, 
the  evidenee  will  be  reyiewed  only  to  ascertain  if  it  is  competent 
to  support  the  findings,  whieh  will  be  sustained  unless  the  evidence 
is  insufficient  as  a  matter  of  law,  to  support  them. 

Eyldence— rretromptioaa    Statute. 

2.  Under  Section  799,  subdivision  33,  L.  O.  L.,  providing  that 
a  thing  once  proved  to  exist  continues  as  long  as  is  usual  with  things 
of  that  nature,  evidence  that  defendant  was  in  possession  of  a  sum 
of  money  two  years  prior  to  the  supplemental  proceedings,  which 
does  not  show  how  long  it  is  usual  for  such  persons  or  anyone  to 
retain  a  sum  of  money,  is  not  aided  by  the  disputable  presumption 
declared  by  the  statute,  nor  is  it  sufficient  to  show  that  defendant 
had  the  money  until  the  time  of  the  proceeding. 

[As  to  {resumption  of  continuance,  see  note  in  60  Am.  Sep. 
297.] 

From  Coos :  John  S.  Coke,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Beak. 

This  is  an  action  by  H.  B.  Weigar  against  Dan 
Steen.  The  appeal  is  by  defendant  from  an  order  in 
proceedings  supplemental  to  execution,  requiring  him 
to  pay  a  balance  of  $800.44  on  a  judgment  rendered 
September  20,  1915.  On  January  12,  1914,  plaintiff 
filed  in  the  Circuit  Court  his  affidavit  for  an  order  for 
the  examination  of  the  defendant  in  supplemental 
proceedings  under  the  provisions  of  Section  253, 
L.  0.  L.  The  order  was  served  on  the  latter  January 
13,  1914,  but  no  hearing  was  had,  and  on  November 
10,  1914,  a  new  affidavit  for  the  examination  of  the 
defendant  was  filed.  Hearing  was  had,  and  on  Febru- 
ary 3,  1915,  he  was  ordered  to  pay  the  judgment. 

Bbvbbseo. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Oliver  P.  Coshow  and  Mr.  J.  J.  Stanley,  with  an 
oral  argument  by  Mr.  Coshow. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Walter  Sinclair  and  Mr.  A.  H.  Blachley,  with  an 
oral  argument  by  Mr.  Sinclair. 

Mb.  Justice  Bban  delivered  the  opinion  of  the  court. 

The  evidence  consists  largely  of  that  of  defendant 
Steen  and  the  plaintiff,  supplemented  by  the  deposi- 
tion of  the  cashier  of  the  Douglas  National  Bank  of 
Roseburg,  regarding  the  defendant's  bank  account. 
It  tends  to  show  that  the  defendant,  Dan  Steen,  sold 
a  quarter-section  of  land  in  November,  1912,  for 
$6,000,  and  deposited  $5,300  in  the  bank,  making, 
together  with  the  deposits  he  then  had,  $5,970.60. 
Various  stuns  were  withdrawn  from  the  bank  at  dif- 
ferent dates  and  on  March  20,  1913,  defendant  drew 
ont  $5,570.60.  On  August  26th  of  that  year  the  bal- 
ance remaining  was  $991.85,  and  on  December  6th, 
$81.85,  which  amount  was  attached  by  plaintiff  in  the 
original  action.  At  the  time  of  the  hearing  the  de- 
fendant swore  that  he  had  no  money  or  credit  with 
which  to  satisfy  the  balance  of  the  judgment ;  that  the 
money  had  been  spent  in  various  ways.  The  Code 
provides  that: 

At  such  a  hearing  **  either  party  may  examine  wit- 
nesses in  his  behalf,  and  if  by  such  examination  it 
appear  that  the  judgment  debtor  has  any  property 
liable  to  execution,  the  court  or  judge  before  whom  the 
proceeding  takes  place  *  *  shall  make  an  order  re- 
quiring the  judgment  debtor  to  apply  the  same  in 
satisfaction  of  the  judgment" :  Section  254,  L.  0.  L. 
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1.  Exception  is  taken  by  defendant  to  the  introduc- 
tion of  immaterial  evidence.  Upon  an  appeal  from  a 
cause  tried  to  the  court  without  a  jury,  the  evidence 
will  be  reviewed  only  to  ascertain  if  it  is  competent 
to  support  the  findings :  Eugene  v.  Lowell,  72  Or.  237 
(143  Pac.  903).  Findings  of  fact  have  the  same  force 
as  the  verdict  of  a  jury,  and  will  be  sustained  unless 
the  evidence  is  insufficient  as  a  matter  of  law  to  sup- 
port them :  Norman  v.  Ellis,  74  Or.  168  (143  Pac.  1112) ; 
Smith  V.  Hurley,  73  Or.  268  (143  Pac.  1123). 

2.  It  is  contended  by  counsel  for  defendant  that  the 
evidence  is  insufficient  to  support  the  findings.  The 
possession  of  $5,970.60  by  defendant  on  November  29, 
1912,  which  amount  had  been  reduced  to  $991.85, 
August  26,  1913,  about  two  years  prior  to  the  supple- 
mental proceedings  in  this  case,  is  not  sufficient  to  show 
that  the  defendant  had  a  certain  sum  of  money  on 
November  28, 1914,  the  date  of  the  service  of  the  order 
herein,  or  thereafter,  at  the  time  of  the  hearing  of 
the  cause,  February  3, 1915.  The  disputable  presump- 
tion declared  by  subdivision  33  of  Section  799,  L.  0.  L., 
that  **a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature, '^  does  not  aid 
the  evidence  or  show  that  defendant  retained  the 
money  during  the  lapse  of  time  mentioned.  The  tes- 
timony does  not  show  how  long  it  is  usual  for  persons 
like  the  defendant  or  anyone  to  retain  a  certain  sum 
of  money.  This  principle  is  thoroughly  discussed  and 
plainly  enunciated  in  Hammer  v.  ^Downing,  41  Or.  234 
(66  Pac.  916),  and  in  State  ex  rel.  v.  Gutridge,  46  Or. 
215  (80  Pac.  98),  and  needs  no  further  elucidation. 
There  was  no  competent  evidence  introduced  upon  the 
hearing  of   this  cause  to  show  that   Dan  Steen,  the 
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debtor,  had  any  money  or  property  liable  to  execution 
at  the  time  of  the  hearing  or  when  the  order  was  made. 

The  judgment  of  the  lower  court  will  be  reversed. 

Bevebssd, 

Mb.  Justice  Habbis  not  sitting. 

Mb.  Justice  Eakin  absent. 


Argued  Jane  13,  affirmed  June  27,  1916. 

NORTHWESTERN   TRANSFER  CO.  v.  INVEST- 

MENT  CO. 

(158  Pae.  281.) 

Ckmtraets—OoiuiU'iictluii— Intent. 

1.  Under  Section  716,  L.  O.  L.,  in  the  construction  of  written 
agreements,  the  intention  of  the  parties  is  to  be  pursued,  if  it  can 
possibly  be  done. 

Partnenbip— Or«atiaiL 

2.  An  agreement  between  several  parties  to  build  a  house,  con- 
taining no  stipulation  to  share  in  the  losses  and  profits  of  the  busi- 
ness, establishing  no  communtiy  of  interest  between  the  parties  in 
the  subject  matter  of  the  contract,  and  manifesting  no  intention  of 
the  parties  to  become  partners,  did  not  create  a  partnership. 

Partnerabip — Character  of  Member. 

3.  Each  member  of  a  partnership  is  a  principal  with  a  joint 
interest  in  the  partnership  property,  and  an  agent  of  the  other  part- 
ners in  dealing  with  third  persons  concerning  partnership  transactions. 

Partnership — ^Notice. 

4.  Notice  to  one  partner,  in  reference  to  any  matter  relating  to  a 
transaction  within  the  scope  of  the  firm's  business,  is  notice  to  all. 

Joint  AdYentnres— Adyincee— Bl^ts  of  Party  to  SelL 

5.  Where  an  investment  company  agreed  to  sell  lots  at  a  certain 
price,  and  agreed  to  and  loaned  money  to  the  other  parties  to 
an  agreement  for  a  joint  venture  in  building  a  house  for  sale,  and 
such  other  parties  failed  to  purchase  the  lots  or  make  any  sale  of 
the  house  and  lots,  the  investment  company  was  entitled  to  sell, 
substantially  as  in  foreclosure,  to  obtain  its  advances. 

[As  to  mutual  rights  and  liabilities  of  parties  to  joint  adven- 
ture, see  note  in  Ann.  Om.  1Q120«  202.] 
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From  Multnomah :  William  N.  Gatbns,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  the  Northwestern  Transfer  Com- 
pany, a  corporation,  against  the  Investment  Company, 
a  corporation,  for  an  accounting.  From  a  decree  in 
favor  of  defendant  Investment  Company,  plaintiff 
appeals. 

The  transaction  was  about  as  follows :  On  November 
1,  1908,  the  defendant  Investment  Company  entered 
into  a  contract  with  the  plaintiff  and  its  codef  endants, 
who  axe  the  same  parties  signing  schedule  A  referred 
to  in  the  complaint.  The  material  parts  of  this  agree- 
ment are  as  follows : 

''This  agreement  made  •  •  between  the  parties 
signing  Schedule  A  hereto  attached,  *  *  herein  de- 
scribed, parties  of  the  first  part,  and  the  Investment 
Company,  *  *  party  of  the  second  part. 

*'Witnesseth:  Party  of  the  second  part  agrees  to  sell 
to  parties  of  the  first  part,  *  *  lots  Nos.  7  and  8,  Block 
No.  23,  Piedmont,  in  the  City  of  Portland,  for  the 
price  or  sum  of  two  thousand  three  hundred  dollars 
($2,300)  at  any  time  within  one  year  of  the  date  hereof. 

''Parties  of  the  first  part  agree  at  once  to  begin 
the  erection  of  a  dwelling  upon  said  lots  from  the 
plans  and  specifications,  signed  by  the  respective  par- 
ties, •  •  under  the  direction  and  superintendence  of 
A.  H.  Faber,  architect.  *  *  Investment  Company 
agrees  to  furnish  toward  the  erection  and  completion 
of  said  dwelling  a  sum  not  exceeding  two  thousand 
five  hundred  dollars  ($2,500)  for  the  labor  and  ma- 
terials as  set  forth  in  Schedule  B  hereto  attached. 
•  *  Said  dwelling  shall  be  sold  by  the  said  parties  of 
the  first  part  as  speedily  as  possible  and  the  proceeds 
thereof  paid  to  the  said  Investment  Company,  who 
shall  execute  a  good  and  sufficient  title  to  the  purchaser 
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thereof.  The  proceeds  of  such  sale  shall  be  divided 
and  distributed  to  those  entitled  thereto  as  follows : 

''(1)  The  price  of  said  lot  shall  be  paid  in  full  to 
said  Investment  Company. 

**  (2)  The  amount  of  all  advances  shall  be  refunded 
to  said  company  in  full,  together  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum  from  the  date  of 
such  advancements. 

**  (3)  All  taxes  and  insurance  premiums  paid  by  the 
said  company  subsequent  to  the  commencement  of  said 
dwelling  shall  be  treated  as  advancements  and  to  be  so 
paid. 

**(4)  All  outstanding  bills  for  labor  and  materials 
other  than  those  done  or  supplied  by  the  parties  of  the 
first  part  shall  be  paid  in  full. 

*'(5)  The  respective  amounts  set  forth  in  Schedule 
A  shall  be  paid  to  said  parties  of  the  first  part  as  com- 
pensation for  the  work  or  materials  supplied  by  them. 

**  (6)  Any  profit  derived  upon  the  sale  of  said  house 
shall  be  divided  among  the  said  parties  of  the  first 
part  in  the  ratio  that  their  respective  contributions  of 
work  or  materials  bears  to  the  whole  amount  so  con- 
tributed, so  shall  their  respective  dividends  bear  to  the 
total  profit  realized. 

*'(7)  Should  any  loss  be  incurred  on  such  venture 
said  Faber  agrees  that  said  loss  shall  be  paid  out  of 
any  sum  or  sums  otherwise  payable  to  him  as  set 
forth  in  Schedule  A.  Should  such  loss  exceed  said 
sums  the  same  shall  be  ratably  deducted  from  the  other 
sums  set  forth  in  such  schedule. 

**It  is  further  agreed  that  should  the  house  not  be 
sold  and  disposed  of  within  one  year  from  date  the 
said  Investment  Company  may  expose  the  same  to 
public  sale  by  open  vendue  or  outcry  and  sell  the  same 
to  the  highest  and  best  bidder  and  may  at  such  sale 
become  the  purchaser*  thereof,  any  law  prohibiting 
trustees  purchasing  at  their  own  sale  to  the  contrary 
notwithstanding.  *  * 

By  schedule  A  the  Northwestern  Transfer  Company 
agreed  to  haul  the  stone  for  the  construction  of   the 
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building  at  the  rate  of  $3.50  a  ton  and  to  advance  the 
freight  which  amounted  to  $1,249,  with  which  it  com- 
plied. Pursuant  to  the  terms  of  the  agreement  de- 
fendant advanced  the  sum  of  $2,500  to  the  first  parties, 
who  commenced  the  erection  and  construction  of  the 
dwelling-house  upon  the  lots  as  therein  provided, 
under  the  directions  of  A.  H.  Faber,  architect.  After 
that  amount  was  exhausted  the  first  parties  applied 
to  the  defendant  company  for  financial  assistance,  and 
af  their  special  instance  and  request  it  advanced  other 
sums  of  money  under  the  agreement  and  extended  and 
continued  the  time  in  which  the  dwelling  should  be 
completed  for  a  greater  period  than  specified  in  the 
contract.  The  total  advancements  made  by  the  de- 
fendant to  the  first  parties,  together  with  the  price  of 
the  lots  with  interest  thereon,  aggregated  $13,136.40. 
The  first  parties  did  not  sell  the  house  as  contemplated 
by  the  contract,  but  allowed  the  same  to  remain  un- 
occupied and  to  deteriorate  in  value,  and  for  more  than 
four  years  made  no  attempt  to  provide  means  with 
which  to  repay  defendant  for  its  advances.  Pursuant 
to  the  terms  of  the  contract  the  Investment  Company, 
after  advertising  the  house  and  lots  for  sale  and  after 
due  notice  to  the  several  parties  of  the  first  part,  on 
June  21,  1913,  exposed  the  property  for  sale  publicly 
to  the  highest  bidder  and  purchased  it  for  $12,300, 
which  was  insufficient,  it  is  alleged,  to  pay  it  the  pur- 
chase price  of  the  lots  and  the  advancements  in  money. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  F.  B.  Woodruff  and  Messrs.  Emmons  <&  Emmons, 
with  an  oral  argument  by  Mr.  Woodruff. 
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For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Bronavtgh  <&  Broncmgh  and  Hfr,  Franklin 
F.  KoreU,  with  an  oral  argument  by  Mr.  Earl  C. 
Bronaugh. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1-3.  It  is  the  contention  of  plaintiff  that  in  accord- 
ance with  the  terms  of  the  contract  a  partnership  was 
created  between  the  parties  of  the  first  part  and  the 
Investment  Company,  and  that  the  latter,  after  pur- 
chasing the  property,  held  it  in  trust  for  the  other  par- 
ties :  Section  715,  L.  0.  L. ;  Eg  an  v.  Oakland  Ins.  Co., 
29  Or.  403,  411  (42  Pac.  990,  54  Am.  St.  Rep.  798).  In 
the  construction  of  written  agreements  the  intention 
of  the  parties  is  to  be  pursued  if  that  can  possibly  be 
done :  Section  716,  L.  0.  L. ;  Weidert  v.  State  Ins.  Co., 
19  Or.  261,  270  (24  Pac.  242,  20  Am.  St.  Rep.  809). 
The  agreement  entered  into  between  the  parties  in  this 
case  does  not  establish  a  partnership  between  the 
plaintiff  and  the  defendant  Investment  Company,  for 
the  following  reasons:  (1)  There  is  no  stipulation  to 
share  in  the  profits  and  losses  of  the  business:  nan- 
thorn  V.  Quinn,  42  Or.  1,  7  (69  Pac.  817).  (2)  There 
is  no  community  of  interest  between  the  parties  in  the 
subject  matter  of  the  contract:  Shebley  v.  Quatman, 
66  Or.  446  <134  Pac.  68).  And  (3)  there  is  no  inten- 
tion manifested  by  the  parties  to  become  partners: 
North  Pac.  Lbr.  Co.  v.  Spore,  4A  Or.  462,  470  (75  Pac. 
890).  There  was,  however,  a  partnership  created  be- 
tween the  other  parties  signing  schedule  A,  including 
the  plaintiff.  Accordingly,  each  member  thereof  is  a 
principal  having  a  joint  interest  in  the  partnership 
property  and  an  agent  of  his  assistants  in  dealing  with 
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third  persons   concerning   partnership  transactions: 
Hanthom  v.  Quin/n,  42  Or.  1,  7  (67  Pac.  817). 

4.  The  plaintiff  complains  that  it  was  not  consulted 
nor  advised  as  to  advances  made  by  the  defendant  to 
the  first  parties.  However,  it  cannot  avoid  the  acts 
of  its  copartners  in  dealing  with  the  Investment  Com- 
pany in  this  case  by  asserting  that  it  had  no  knowl- 
edge of  them,  for  the  reason  that  notice  to  one  partner 
in  reference  to  any  matter  relating  to  a  transaction 
within  the  scope  of  the  firm's  business  is  notice  to  all 
of  them :  30  Cyc.  530. 

5.  According  to  the  terms  of  the  contract  and  the 
evidence  in  the  case,  the  Investment  Company  agreed 
to  sell  the  lots  mentioned  at  a  certain  price,  and  agreed 
to  and  did  loan  money  to  the  other  parties  to  the 
agreement  who  entered  into  a  joint  venture  in  build- 
ing a  house  for  sale.  It  may  not  have  been  a  wise  con- 
tract for  the  plaintiff  to  make;  but  that  is  a  matter 
solely  for  it  as  the  court  cannot  stipulate  for  it.  The 
parties  of  the  first  part,  as  they  are  generally  termed, 
having  failed  to  purchase  the  lots  or  make  any  sale 
of  the  house  and  lots,  the  only  thing  remaining  for  the 
defendant  to  do  was  to  sell  the  same  substantially  as 
in  a  foreclosure  in  order  to  obtain  its  just  dues. 

It  is  complained  that  the  Investment  Company 
charged  interest  on  the  price  of  the  lots  to  which  it 
was  not  entitled,  but  it  is  not  necessary  to  discuss  this 
matter,  as  without  such  interest  there  would  still  be 
left  an  amount  greater  than  that  bid  for  the  lots.  In 
order  to  do  equity,  the  parties  interested  should  pay 
the  amount  due  to  the  Investment  Company  or  redeem 
the  property.  There  is  little  controversy  in  j^egard  to 
the  facts  in  this  case.    The  construction  of  the  con- 
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tract  of  the  parties  determines  the  issue.    The  decree 
of  the  lower  court  was  correct^  and  is  affirmed. 

Affibmbd. 
Mb.  Justicb  Bubnett  not  sitting. 

Mb.  Justicb  Eakin  absent 


'Argued  June  15,  affirmed  Jane  27,  1918. 

POBTLAND-OEEGON  CITY  RY.  CO.  v.  PENNEY.* 

(158  Pac.  404.) 

Bmiiieiit  Domain — ^ExerciBe  of  Bight— Power  of  State. 

1.  The  state  has  plenary  right  to  prescribe  the  conditions  upon 
which  it  will  confer  upon  corporations  the  privilege  of  exercising 
the  right  of  eminent  domain. 

Bminent  Domain— Damagea— Increased  Valne— fltatatea. 

2.  Under  Section  6839,  L.  O.  L.,  providing  that  no  appropriation 
of  private  property  shall  be  made  until  compensation  therefor  is 
made  to  the  owner,  irrespective  of  any  increased  value  by  reason 
of  the  proposed  improvements,  an  owner  cannot  have  any  increased 
value  which  accrued  to  his  land  from  a  proposed  improvement  added 
to  his  damages,  and  the  party  condemning  the  land  cannot  have 
such  increased  value  treated  as  a  part  of  the  compensation  and  de* 
ducted  from  the  amount  which  would  compensate  if  the  land  were 
purchased  for  any  other  purpose. 

[As  to  evidence  of  the  special  value  of  property  taken  in  the 
exercise  of  eminent  domain,  see  note  in  124  Am.  8t.  Bep.  536] 

fimlnent  Domain— Baflroad  Blglit  of  Way— Measure  of  Damages. 

3.  The  measure  of  damages  for  the  taking  of  land  for  a  railroad 
right  of  way  was  the  actual  cash  market  value  of  the  strip  taken 
and  the  incidental  depreciation  in  the  market  value  of  the  part  not 
included  in  the  right  of  way. 

•g«"«tMmt  Domain— Damages— Bridenco— Technical  Error. 

4.  In  a  proceeding  to  condemn  a  strip  of  land  for  railroad  right 
of  way,  the  admission  of  the  owner's  testimony  that  before  the  rail- 

T 

*For  authorities  on  the  question  of  special  value  of  property  foi 
the  purposes  for  which  it  was  taken^  as  an  element  of  damages  in 
eondemnation  proceedings,  see  notes  in  11  L.  B.  A.  (N.  8.)  996  and 
46  L.  B.  A.  (K.  &)  392.  Bepobtse. 
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road  went  through  a  certain  party  offered  him  $2,300,  and  that  he 
had  agreed  to  seU  it  for  $2,500  cash,  waa  technical  error. 

Bmlnent  Domain— BoTlew—Discretloa  of  Court— DamAge»— Evidence. 

5.  In  proceeding  to  condemn  a  strip  of  land  for  railroad  purposes, 
where  it  appeared  that  at  about  the  time  of  the  taking  there  was 
little  or  no  active  market  for  land  in  the  vicinity,  and  that  there 
were  few  sales  hy  which  to  fix  a  standard  market  value,  the  admis- 
sion of  testimony  of  persons  residing  and  owning  land  in  the  vicinity 
that  lands  situate  near  that  taken  were  valued  at  from  $600  to  $800 
an  acre,  and  that  it  was  suitable  for  gardening  purposes,  in  view 
of  the  liberal  rules  as  to  the  admission  of  evidence  tending  to  show 
value,  was  not  an  abuse  of  such  discretion. 

Eminent  Domain — ^Review — ^Hamiless  Error-— AdmlBsion  of  EiidMLce. 

6.  In  a  condemnation  proceeding,  technical  error  in  permitting  the 
owner  to  state  what  was  offered  him  for  his  land  and  what  he  de- 
manded was  not  reversible  error,  where  such  statement  was  merely 
his  way  of  putting  a  value  upon  his  land,  and  where  the  effect  of 
his  whole  testimony  was  merely  that  he  considered  it  worth  a  cer^ 
tain  amount  cash. 

From  Clackamas:  James  XT.  Campbell^  Judge. 

In  Banc.    Statement  by  Mb.  Justice  McBridb. 

This  is  an  appeal  from  a  judgment  for  damages 
given  in  a  condemnation  proceeding  brought  by  the 
Portland-Oregon  City  Railway  Company,  a  corpora- 
tion, against  J.  R.  Penney  and  P.  E.  Penney  in  Clack- 
amas County. 

The  plaintiff  seeks  to  condemn  for  the  purposes  of  a 
passenger  and  commercial  railway  a  strip  of  land  40 
feet  in  width  running  diagonally  through  defendants* 
premises,  which  consist  of  a  lot  in  Willamette  Park 
containing  about  five  acres.  The  defendants  answered 
alleging  tiiat  their  damage  by  reason  of  the  proposed 
taking  would  be  $2,000.  In  the  reply  plaintiff  set  up 
the  following  counterclaims  against  the  incidental 
damages:  (1)  That  the  tract  of  defendants  is  valuable 
chiefly  for  gardening  purposes,  and,  being  distant  from 
the  main  thoroughfares  of  travel  and  difficult  of  access, 
has  never  been  cultivated  at  a  profit,  and  that  by  rea- 
son of  the  construction  of  the  proposed  road  it  would 
be  made  accessible  to  market,  its  rental  enhanced,  and 
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its  market  value  increased  in  the  sum  of  $500;  (2) 
that  plaintiff  intends  to  construct  a  depot  on  the  north- 
erly boundary  of  the  tract  in  question  for  the  con- 
venience of  passengers  and  for  taking  and  delivering 
freight,  and  that  thereby  defendants'  land  will  be 
increased  in  value  the  sum  of  $500;  (3)  that  the  said 
lands  are  situated  in  a  ravine  and  distant  from  the 
main  highway,  and  the  only  ingress  and  egress  thereto 
at  the  present  time  is  over  a  40-foot  unimproved  high- 
way; that  in  reaching  said  tract  of  ground  from  the 
main  highway  it  is  necessary  to  go  down  a  hill,  and  in 
leaving  with  a  load  for  market  it  is  necessary  to  pull 
the  load  up  quite  a  hill  before  reaching  the  main  high- 
way; that  on  account  of  the  construction  of  said  rail- 
way through  said  land  another  and  more  convenient 
highway  will  pass  through  said  premises,  and  will  be 
of  great  benefit  and  convenience  to  defendants,  and 
will  enable  them  to  ship  their  freight  to  market  from 
their  own  lands  without  the  expense  and  loss  of  the 
heavy  pull  from  said  premises  to  the  main  thorough- 
fare, and  will  enhance  the  value  of  said  lands  in  the 
sum  of  $500,  and  that  the  counterclaims  in  the  amounts 
stated  are  presented  as  a  setoff  against  any  or  all 
damages  which  defendants  claim  by  reason  of  the  con- 
struction of  said  railway;  (4)  that  the  land  of  defend- 
ants is  composed  of  two  distinct  qualities  or  kinds  of 
soil,  the  railroad  grade  heretofore  constructed  on  and 
across  said  premises  dividing  exactly  the  two  different 
kinds  of  soil  on  said  tract  of  land,  the  land  easterly 
from  said  grade  being  a  sand  and  clay  loam,  suitable 
for  clover,  fruit  and  such  products,  while  the  land 
on  the  westerly  side  of  said  grade  is  a  wet  swale  soil, 
valuable  and  only  fit  and  suitable  for  cultivation  after 
proper  ditches  have  been  dug  through  the  same  and 
led  off  to  lower  ground,  and  that  in  the  construction 
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of  said  grade  the  plaintiff  dug  ditches  on  either  side 
of  said  grade  in  such  a  manner  as  when  connected  with 
a  main  ditch  now  passing  through  said  low  land  far- 
ther west  will  aid  materially  in  draining  the  low  land 
of  defendants  and  add  to  its  fertility  and  value,  and 
this  plaintiff  is  now  willing  and  proffers  to  connect 
the  ditches  already  dug  on  either  side  of  said  right 
of  way  with  defendants'  main  ditch  situated  west  of 
the  tract  in  such  manner  as  may  be  prescribed  by  the 
court,  and  will  remove  any  surplus  waters  collecting 
along  either  side  of  said  roadway,  and  will  keep  said 
ditches  and  any  connecting  ditches  so  constructed  in 
repair  during  the  life  of  the  railroad.  The  court  ex- 
cluded evidence  tending  to  sustain  each  of  these  coun- 
terclaims, and  withdrew  them  from  the  consideration 
of  the  jury,  to  which  ruling  plaintiff  excepted.  There 
were  objections  by  plaintiff  to  the  admission  and  re- 
jection of  testimony  which  will  be  noticed  in  the 
opinion.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Harvey  E.  Cross  and  Mr.  Thomas  A.  Burke,  with 
an  oral  argument  by  Mr.  Cross. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Leroy  Lomax  and  Mr.  B.  W.  Taylor,  with  an  oral 
argument  by  Mr.  Lomax. 

Mb.  Justiob  MoBBmE  delivered  the  opinion  of  the 
court. 

1,  2.  Section  6839,  L.  0.  L.,  provides,  among  other 
matters : 

^' No  appropriation  of  private  property  shall  be 
made  until  compensation  be  made  therefor  to  the 
owner  thereof,  irrespective  of  any  increased  value 
thereof,  by  reason  of  the  proposed  improvement" 
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With  the  justice  or  injustice  of  this  rule  we  have 
nothing  to  do,  as  the  state  has  plenary  power  to  pre- 
scribe the  conditions  upon  which  it  will  confer  upon 
corporations  the  privilege  of  exercising  the  right  of 
eminent  domain.  The  language  above  quoted  is  plain, 
and  clearly  means  that  in  computing  the  damages  to 
a  tract  of  land  by  reason  of  the  construction  of  the 
road  across  it  the  owner  cannot  be  heard  to  say  that 
any  increased  value  which  may  accrue  to  the  land 
by  reason  of  the  facilities  offered  by  the  proposed  im- 
provement shall  be  added  to  his  damages,  nor  can  the 
corporation  be  heard  to  say  that  such  increased  value 
shall  be  treated  as  a  part  of  his  compensation  and  sub- 
tracted from  the  sum  which  would  be  compensation  if 
the  land  were  purchased  for  any  other  purpose  than  a 
railroad. 

3.  The  measure  of  damages  is  the  actual  cash  mar- 
ket value  of  the  strip  taken  and  the  depreciation  in 
market  value  of  that  portion  of  the  tract  not  actually 
inpluded  in  the  right  of  way,  which  damages  are  some- 
times termed  incidental  damages;  and  it  is  in  respect 
to  the  measurement  of  these  that  courts  have  experi- 
enced the  greatest  difficulty.  To  the  ordinary  mind, 
unhampered  by  precedent  and  unrestrained  by  statute, 
it  would  appear  that,  if  the  owner  were  paid  the  full 
market  value  of  the  strip  taken,  the  value  of  his  prop- 
erty being  greatly  increased  by  the  improvement  and 
by  the  facilities  afforded  for  marketing  the  produce 
grown  upon  the  ground  not  included  in  the  strip,  he 
would  not  be  entitled  to  a  single  cent  by  way  of  daip- 
ages  because  his  land  had  been  cut  into  two  parcels 
instead  of  being  left  intact.  This  would  appear  to  be 
the  common-sense  view  of  the  matter,  even  if  the  lands 
of  his  neighbors  should  be  equally  enhanced  in  value ; 
but  the  statute  in  this  state  and  statutes  and  judicial 
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decisions  in  other  states  have  said  that  increase  in  the 
value  of  the  property  by  reason  of  the  construction  of 
the  road  shall  not  be  considered  in  estimating  dam- 
ages, and,  in  effect,  require  the  jury  to  estimate  all  the 
inconveniences  caused  by  the  construction  of  the  road 
and  to  eliminate  the  incidental  benefits  which  are 
shared  in  common  by  the  other  members  of  the  com- 
munity. This  seems  to  be  the  law  in  Oregon,  and, 
while  the  writer  follows  it  with  unwilling  feet,  the 
courts  are  bound  to  recognize  it  imtil  it  is  amended. 
In  this  view  the  court  was  entirely  justified  in  with- 
drawing the  first  three  counterclaims  from  the  jury. 
As  intimated  in  Portland  <&  0.  C.  Ry.  Co.  v.  Ladd 
Estate,  79  Or.  517  (155  Pac.  1192),  the  benefits  pleaded 
are  shared  in  a  greater  or  less  degree  by  all  of  the 
community  along  the  line  of  the  proposed  road;  the 
difference  being  merely  one  of  degree  rather  than  of 
class.  The  last  offset  was  not  fully  pleaded,  in  that 
it  merely  stated  that  defendants  would  be  **  greatly 
benefited ' '  without  stating  any  amount  or  sum  in  which 
defendant  would  be  so  benefited. 

4.  Exception  was  taken  to  the  ruling  of  the  court 
respecting  certain  testimony  introduced  by  defendants 
for  the  purpose  of  showing  the  market  value  of  the 
tract.  The  bill  of  exceptions  is  very  meager,  and  ap- 
pears to  have  been  made  up  and  signed  without  service 
upon  the  defendants '  attorneys  and  without  any  notice 
to  them.  In  many  respects  it  fails  to  show  the  relation 
of  the  testimony  to  which  objection  was  made  to  that 
which  preceded  or  followed  it,  and  is  far  from  being 
sufficient  to  bring  before  us  the  exact  situation  as  it 
existed  at  the  trial.  J.  R.  Penney,  being  a  witness  in 
his  own  behalf,  was  asked  the  following  question : 

**Mr.  Penney,  I  will  ask  you  if  you  had  any  bona  fide 
offers  to  purchase  it  [referring  to  the  land  in  question] 
last  yeart*' 
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The  witness,  over  the  objection  of  plaintiff,  an- 
swered : 

''Before  the  railroad  went  through  there  Mr.  Greene 
offered  me  $2,300.  That  was  before  the  railroad  ever 
came  there.  I  said  he  could  have  it  for  $2,500,  and 
it  would  have  to  be  a  cash  proposition  at  that. ' ' 

The  admission  of  this  testimony  was  a  technical 
error:  Lewis  on  Eminent  Domain  (2  ed.),  §446,  and 
cases  there  cited;  13  Ency.  Ev.  451,  and  cases  there 
cited. 

Mr.  Samuel  Penney,  being  called  as  a  witness  for 
defendants,  gave  the  following  testimony: 

"Q.  Are  you  acquainted  with  the  value  of  the  land? 

"A.  I  know  what  I  paid  for  what  I  have  got. 

*'Q.  Do  you  know  what  the  Webber  tract  sold  for 
just  south? 

' '  Mr.  Cross :  The  Webster  tract  t 

"A.  Yes,  sir. 

*'Mr.  Cross :  That  does  not  make  a  competent,  quali- 
fied witness  as  to  the  value. 

**Conrt:  Whether  he  knows  the  value  of  the  land 
taken  from  sales  taken  place  in  recent  times. 

"  Q.  Do  you  know  the  market  value  of  the  lands  sold 
in  that  vicinity  from  sales  that  have  been  made  in  re- 
cent years t 

*'A.  I  have  paid  no  attention;  I  have  heard  of  sales 
made,  bnt  I  do  not  know  of  any  positive  sales  that  have 
been  made. 

**Q.  Yon  have  heard  of  sales  about  there?  Well, 
yon  know  from  just  what  you  have  heard?  You  were 
not  present,  you  mean,  when  the  money  passed? 

''A.  I  could  not  say  about  any  tract  the  sale  was 
made  on,  what  price  was  paid  on  it.  I  could  not  come 
out  here  and  say,  because  I  don 't  know. 

''Q.  Do  you  know  what  the  people  asked  for  their 
land? 

''A.  I  know  what  I  asked  for  mine. 

**Q.  Do  yon  know  what  Mr.  Greene  asked  for  his? 

''A.  I  have  heard  him  say. 
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**Q.  He  has  two  five-acre  tracts? 

*'A.  Yes,  sir;  one  on  the  north,  and  one  on  the  west. 

"Q.  Do  you  know  what  people  generally  hold  their 
land  for! 

"A.  I  have  heard  them  say. 

**Mr.  Cross:  I  object  to  that  as  being  incompetent. 

'*Q.  You  know  what  you  ask  for  it  and  what  you 
paid  for  it,  and  from  what  you  heard  after  the  sales 
of  other  land,  and  what  you  know  of  the  sales  that 
were  made  in  the  last  year  or  two.  From  all  that  in- 
formation what  would  you  say  was  a  reasonable  mar- 
ket value  of  your  brother *s  property! 

**Mr.  Cross:  I  object  to  that.  He  has  not  shown 
himself  qualified  and  the  testimony  is  incompetent. 

*' Court:  I  think  it  is  competent  to  go  to  the  jury  for 
what  it  is  worth.  I  think  the  court  has  held  a  man 
who  owns  land  himself  in  the  inmiediate  vicinity  can 
fix  what  he  takes  the  value  of  his  land.  The  objection 
will  be  overruled,  and  the  exception  allowed. 

'*A.  Well,  the  land  on  the  road  adjoining  my 
brother  ^s  place  there  that  him  and  I  owned  at  one  time, 
that  I  bought  for  him  I  consider  that  is  worth  some- 
where near  $600  or  $700  an  acre. '  * 

He  was  allowed  to  say  in  the  same  connection  that 
his  brother  ^s  land,  which  is  the  land  in  controversy, 
was  a  better  piece  of  ground  than  his.  This  excerpt 
standing  by  itself  is  too  inadequate  for  the  court  to  be 
able  to  say  whether  there  was  substantial  error  in  per- 
mitting it  to  go  to  the  jury.  From  it  we  gather  that 
the  witness  is  an  adjoining  proprietor;  that  he  knows 
for  what  another  tract  of  land  just  south  of  the  land 
in  controversy  sold ;  that  he  had  heard  of  sales  of  land 
being  made  in  the  vicinity,  but  could  not  say  of  his 
own  knowledge  what  price  was  paid;  that  he  knew  by 
general  hearsay  at  what  the  neighbors  held  their  land ; 
that  he  bought  his  brother's  land  for  him;  that  his 
own  land  adjoining  was  worth  $600  an  acre;  and  that 
he  considered  his  brother's  land  a  better  piece.    Mr. 
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Greene,  who  owned  a  tract  adjoining  the  land  in  con- 
troversy, was  permitted  to  testify  as  to  the  value  of 
his  own  land  and  of  other  lands  in  the  immediate 
vicinity,  and  to  state  what  the  asking  price  of  such 
land  was.  He  testified  that  he  would  not  take  less 
than  $1,000  an  acre  for  his  tract,  and  described  his 
buildings  and  improvements.  It  does  not  appear  that 
there  was  any  objection  made  to  this  part  of  his  tes- 
timony. Thereafter  the  following  questions  were 
asked: 

* '  Q.  What  is  the  character  of  your  five  acres  on  this 
side  of  Mr.  Penney  *s  five  acres  adjoining  on  the  westt 
Is  it  improved  or  unimproved! 

*'A.  Most  of  it  is  improved  ground. 

**Q.  Is  it  all  cleared? 

**A.  There  is  about  an  acre  that  is  not  cleared.  I 
have  a  peach  orchard  on  it,  and  I  have  conmienced 
grubbing  the  peaches  there  last  year. 

**Q.  What  is  the  value  of  the  tract  on  the  west  side 
of  his  [meaning  Mr.  Penney *s]f 

**Mr.  Cross:  I  object  to  that,  and  ask  to  have  the 
answer  stricken  out  on  the  groimd  that  he  has  not 
shown  himself  to  be  competent.  It  seems  to  me  the 
rule  does  not  permit  a  man  to  show  the  value  of  his 
tract  of  ground,  but  it  has  already  been  answered. 

*' Court:  I  still  think  the  only  way  where  there  are 
no  sales  tiiat  are  known  of  for  the  men  to  fix  what 
they  know  is  the  value  of  their  own  property. 

**Mr.  Cross:  I  note  an  exception  to  the  ruling  of  the 
court. 

"Q.  What  is  the  reasonable  market  value  of  this 
tract  on  tiie  west  side  of  Mr.  Penney 's  land?  How 
much  is  that  worth! 

'*A.  I  know  what  I  would  ask  for  it. 

**Q.  Well,  knowing  the  character  of  the  land  and 
all  those  things  and  from  all  the  information  you 
have — 

**Mr.  Cross :  I  object  because  he  has  not  shown  him- 
self qualified  as  a  witness. 
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' '  Court :  It  is  a  question  of  what  it  is  worth  on  the 
market. 

"A.  I  would  not  take  less  than  $500  an  acre  for  it 
** Court:  Would  you  pay  that  much  for  it? 
''A.  I  would  if  I  wanted  it;  yes.'' 

Counsel  for  plaintiff  moved  to  have  the  answer  last 
quoted  stricken  out,  which  was  refused,  and  an  excep- 
tion allowed.  John  Wise,  a  neighboring  proprietor, 
testified  that  he  had  lived  on  his  place  all  his  life,  and 
had  been  engaged  in  farming;  that  he  had  heard  of  a 
tract  about  a  mile  from  defendants'  land  being  sold 
within  the  preceding  two  years,  but  did  not  state  for 
what  it  sold.  He  testified,  over  objection,  that  the  rea- 
sonable value  of  his  own  land  was  about  $800  an  acre. 

5.  Incomplete  as  the  bill  of  exception  is,  it  is  evident 
that  at  and  about  the  time  of  the  occupation  of  this 
tract  by  defendants  there  was  little  or  no  active  mar- 
ket for  lands  in  its  vicinity,  and  there  were  few  sales 
by  which  to  fix  a  standard  of  market  value.  Under 
such  circumstances  the  courts  adopt  a  very  liberal  rule 
as  to  the  admission  of  evidence  tending  to  show  value, 
and  very  much  is  left  to  the  discretion  of  the  court. 
It  would  seem  that  under  such  circumstances  persons 
residing  and  owning  land  in  the  vicinity  ought  to  be 
presumed  to  have  some  knowledge  of  the  value  of  their 
own  and  their  neighbors'  land  without  being  required 
technically  to  qualify  as  experts. 

**It  is  presumed  that  a  person  who  has  owned  and 
resided  upon  land  for  several  years  is  sufficiently 
familiar  with  it  and  with  the  value  of  lands  in  the 
vicinity  to  be  qualified  to  testify  thereto":  13  Ency. 
Ev.  489;  Robertson  v.  Kn^pp,  35  N.  Y.  91;  Pinkham 
V.  Chelmsford,  109  Mass.  225;  Hoyden  v.  Albee,  20 
Minn.  159  (Gil.  143) ;  Chicago  d  Rock  Island  etc.  Ry. 
V.  Buel,  56  Neb.  205  (76  N.  W.  571) ;  Union  Pac.  R.  Co. 
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V.  Lucas,  136  Fed.  374  (69  C.  C.  A.  218) ;  Mains  v. 
Haight,  14  Barb.  (N.  Y.)  76. 

The  fact  that  the  land  in  question  was  situated  in 
the  near  vicinity  of  other  lands  of  the  value  from  $600 
to  $800  an  acre,  coupled  with  the  additional  fact  stated 
in  the  reply  that  it  was  suitable  for  gardening  pur- 
poses, furnished  at  least  two  of  the  elements  by  which 
the  jury  might  arrive  at  some  approximation  as  to  its 
value.  Such  testimony  is  quite  as  valuable  as  that 
of  so-called  experts  who  are  brought  from  a  distance, 
make  an  examination  of  the  soil  and  general  capa- 
bilities, and  testify  from  the  data  thus  obtained.  The 
witnesses  seem  to  have  been  careful,  cautious  farm- 
ers, not  inclined  to  overestimate  their  own  knowledge, 
and  it  is  evident  that  under  the  circumstances  their 
testimony  was  the  best  that  could  be  obtained,  and  the 
court  did  not  abuse  its  discretion  in  admitting  it. 

6.  That  the  court  committed  a  technical  error  in 
permitting  J.  R.  Penney  to  state  what  was  offered  him 
for  his  land  and  what  he  demanded,  it  is  true,  but  it  is 
not  probable  that  this  statement  substantially  injured 
plaintiff's  case.  It  was  merely  the  witness'  crude  way 
of  putting  a  value  upon  his  land.  The  effect  of  his 
whole  testimony  was  merely  that  he  considered  his  own 
land  worth  $2,500  cash.  There  is  hardly  a  case  tried 
into  which  some  slight  technical  error  will  not  creep; 
and,  if  appellate  courts  search  microscopically  for 
errors,  few  cases  would  go  unreversed. 

In  our  opinion  this  record  does  not  disclose  any  such 
substantial  error  as  would  justify  a  reversal,  and  the 
judgment  is  therefore  affirmed.  Affirmed. 

Mb.  Jtjsticb  Bubnett  and  Mb.  Justice  Eakin 
absent 
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FBASEB  V.  POBTLAND. 

(158  Pac.  514.) 

Mnnidpal  Ckirpontlons— Constniction  of  8«wer— Equitable  EftoppaL 

1.  A  land  owner  who,  when  advised  by  a  city's  representative 
that  a  sewer  was  planned  across  his  land,  said  he  would  fight  it, 
and  afterward  found  the  sewer  had  been  so  constructed,  held  not 
estopped  to  demand,  in  injunction  suit,  removal  of  the  sewer  and 
cancellation  of  assessment  against  his  land  for  the  cost  of  the  sewer. 

Estoppel— Equitable  Eftoppel— Aoqnieecence. 

2.  Mere  silence  or  "passive  acquiescence"  does  not  by  itself  create 
an  irrevocable  license  or  produce  an  estoppel. 

Injunction — ^Defenaes — ^Inconvenience  to  PubUc 

3.  Sometimes  equity  will  decline  to  enjoin  an  act,  though  an  ad- 
mitted legal  right  has  been  violated,  where  intervening  public  rights 
would  be  seriously  affected  without  a  correspondingly  great  advan- 
tage to  complainant. 

Injunction — Sewen — ^Defeneee— Inconvenience  to  Public. 

4.  'V^'here  a  land  owner,  who,  when  advised  by  a  city's  represen- 
tative that  a  sewer  was  planned  across  his  land,  said  he  would  fight 
it,  and  afterward  found  the  sewer  had  been  so  constructed,  and  de- 
manded injunction  to  compel  removal  of  sewer,  held  he  was  entitled 
to  relief,  despite  the  claim  of  public  inconvenience. 

Injunction— Against  Maintenance  of  Sewer — Oontinoing  Wrong. 

5.  Efquity  will  enjoin  the  maintenance  of  an  unauthorized  sewer 
across  one's  land,  since  it  is  a  trespass  producing  a  continuing  wrong. 

Municipal  Corporations— Injunction— Decree. 

6.  A  municipality  was  required  to  remove  a  sewer  constructed  with- 
out authority  across  complainant's  land,  unless,  within  a  reasonable 
time,  right  of  way  therefor  was  acquired,  and  to  cancel  assessment 
made  against  complainant  for  its  cost,  but  without  prejudice  to  any 
right  of  reaasessment. 

[As  to  waiver  of  right  to  injunction  by  laches  in  failure  to 
object  to  improvements,  see  note  in  60  Am.  Bep.  117.] 

From  Multnomah :  John  S.  Coke,  Judge. 

In  Banc.     Statement  by  Mb.  Justigb  Habbis. 

John  J.  Fraser  owns  a  five-acre  tract  of  land  in 
Portland.  East  Twenty-ninth  Street  extends  north 
and  south  and  ends  in  a  cul-de-sac  at  the  northeast 
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comer  of  the  Fraser  acreage.  Siskiyou  Street  ex- 
tends east  and  west  and  terminates  at  the  east  line 
of  the  five-acre  tract.  If  East  Twenty-ninth  Street 
should  be  extended  across  the  land  owned  by  Fraser, 
a  junction  would  be  formed  with  Siskiyou  Street,  be- 
cause what  is  now  the  east  boundary  line  of  the 
acreage  would  by  such  street  extension  become  the 
east  line  of  the  extended  street.  The  City  of  Port- 
land constructed  a  sewer  along  and  to  the  end  of  East 
Twenty-ninth  Street,  and  then  over  the  land  of  plain- 
tiff, on  a  line  which  would  be  within  East  Twenty- 
ninth  street  if  extended,  to  the  end  of  Siskiyou  Street, 
and  thence  east  along  that  street.  While  the  sewer 
was  in  course  of  construction,  but  before  the  work  had 
reached  the  Fraser  land,  George  A.  Bies,  a  represen- 
tative of  the  city,  called  upon  Fraser  on  September 
18,  1912,  for  the  purpose  of  acquiring  a  right  of  way 
over  his  premises.  The  plaintiff  was  advised  of  the 
fact  that  the  city  had  planned  to  lay  the  sewer  across 
his  land.  During  the  interview  Fraser  told  Ries  that 
**he  would  not  under  any  consideration  give  a  right 
of  way,  and  if  the  city  attempted  to  put  a  sewer  across 
there  he  would  fight  it.'*  Prior  to  the  interview  be- 
tween Ries  and  Fraser  a  proceeding  was  commenced 
for  the  purpose  of  extending  East  Twenty-ninth 
Street  across  the  Fraser  land,  and  according  to  the 
testimony  of  Ries  "the  city  expected  the  street  would 
be  opened  in  there  for  a  sewer  to  be  constructed  across 
the  property.  *'  The  city  engineer  explains  the  delay 
in  seeing  Fraser  about  a  right  of  way  by  sajdng  that 
the  municipal  authorities  were  *' expecting  the  city 
would  obtain  East  Twenty-ninth  Street  as  a  street." 
The  attempt  to  open  the  street  was  defeated  while 
the  sewer  was  under  construction,  and  although  the 
city  was  without  a  right  of  way   when  the  work  of 
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construction  reached  the  Fraser  land,  nevertheless  a 
trench  was  dug  and  the  sewer  laid  from  the  end  of 
East  Twenty-ninth  Street,  across  the  Fraser  property, 
to  the  end  of  Siskiyou  Street.  The  land  was  occupied 
by  a  tenant,  and  Fraser  says  he  first  knew  of  the 
sewer  being  laid  on  his  property  when,  about  a  month 
after  the  talk  with  Ries,  he  ' '  went  there  and  found  the 
sewer  had  been  dug  and  the  pipe  laid  across  my 
place/'  Fraser  did  nothing,  except  to  consult  a 
lawyer,  until  March  21,  1913,  when  he  filed  a  writing 
with  the  city  council  demanding  the  removal  of  the 
sewer  from  his  land  and  objecting  to  an  assessment 
of  $683.80  which  the  city  proposed  to  levy  on  his  prop- 
erty to  pay  for  constructing  the  sewer.  In  the  follow- 
ing May  the  plaintiff  commenced  this  suit  to  restrain 
the  defendant  from  collecting  the  $683.80  assessment 
and  to  require  the  removal  of  the  sewer  from  his  prem- 
ises. A  trial  resulted  in  a  decree  dismissing  the  suit, 
and  the  plaintiff  appealed.  Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Duniway  and  Mr.  J.  H.  Middleton,  with 
an  oral  argument  by  Mr.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Henry  A.  Davie,  Deputy  City  Attorney,  and  Mr. 
Walter  P.  La  Roche,  City  Attorney,  with  an  oral  argu- 
ment by  Mr.  Davie. 

Mb.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1.  The  city  takes  the  position  that  the  plaintiff  is 
estopped  to  ask  for  the  removal  of  the  sewer  from 
his  land,  because  he  had  notice  of  the  intention  of  the 
city  to  construct  the  conduit  across  his  property,  but 
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notwithstanding  such  knowledge  he  neglected  to  object 
until  after  the  completion  of  the  improvement,  when 
the  rights  of  the  public  had  intervened.  The  city  can- 
not defeat  the  suit,  unless  an  equitable  estoppel  can 
be  raised  as  an  insurmountable  barrier. 

When  the  city  planned  the  improvement,  the  mu- 
nicipal authorities  assumed  that  by  the  time  they 
would  be  ready  to  lay  the  «ewer,  East  Twenty-ninth 
Street  would  be  extended  so  as  to  connect  with  Siski- 
you Street.  The  attempt  to  open  the  street  was  de- 
feated. The  defendant  made  no  move  to  secure  a 
right  of  way  over  the  Fraser  property  until  after  the 
work  of  constructing  the  sewer  had  commenced,  and 
when  the  municipality  did  move  it  was  told  by  Fraser 
that  if  it  attempted  to  lay  a  sewer  across  his  land  **he 
would  fight  it.*'  The  city,  however,  laid  the  sewer  in 
spite  of  the  notice  not  to  lay  it.  The  trench  was  dug, 
the  pipe  was  laid,  and  the  conduit  was  completed 
across  his  property,  except  filling  the  trench,  when 
Fraser  for  the  first  time  knew  that  the  sewer  was 
being  constructed  across  his  land.  It  is  true  that 
Fraser  said  nothing  more  to  the  city  and  made  no 
formal  objection  until  about  five  months  afterward, 
when  he  served  a  written  notice  to  remove  the  sewer. 

2.  Nearly  every  element  essential  for  the  creation 
of  an  equitable  estoppel  is  wanting.  Mere  silence,  or, 
in  the  language  of  previous  judicial  opinions,  "passive 
acquiescence,'*  does  not  by  itself  create  an  irrevocable 
license  or  produce  an  estoppel:  Lavery  v.  Arnold^  36 
Or.  84,  86  (57  Pac.  906,  58  Pac.  524) ;  Hallock  v.  Suitor, 
37  Or.  9, 12  (60  Pac.  384) ;  Ewing  v.  Rhea,  37  Or.  583, 
587  (62  Pac.  790,  82  Am.  St.  Rep.  783,  52  L.  R.  A.  140), 
expressly  overruling  Curtis  v.  La  Grande  Water  Co., 
20  Or.  34  (23  Pac.  808,  25  Pac.  378,  10  L.  R.  A.  484) ; 
Carson  v.  Hayes,  39  Or.  97,  107  (65  Pac.  814) ;  Bolter 


96  Fraseb  v.  Portland.  [81  Or. 

V.  Garrett,  44  Or.  304,  307  (75  Pac.  142) ;  Brown  v. 
Gold  Coin  Min.  Co.,  48  Or.  277,  284  (86  Pac.  361) ; 
Shaw  V.  Proffitt,  57  Or.  192,  202  (109  Pac.  584, 110  Pac. 
1092,  Ann.  Cas.  1913A,  63) ;  National  Fire  Alarm  Co. 
V.  Portland,  59  Or.  409,  417  (117  Pac.  285);  Booth- 
Kelly  Lbr.  Co.  V.  Eugene,  67  Or.  381,  383  (136  Pac.  29). 
The  defendant,  however,  cannot  even  claim  that 
Fraser  remained  silent.  He  told  the  city  in  plain 
words  that  he  objected  and  would  fight  any  attempt 
to  lay  the  sewer  across  his  property.  The  defendant 
was  a  trespasser  when  it  constructed  the  sewer  across 
the  Fraser  land. 

The  owner  did  not  tell  the  city  that  it  conld  lay  the 
sewer  across  his  property,  and  consequently  it  is  not 
necessary  to  determine  whether  an  express  oral  per- 
mission, if  acted  upon,  would  alone  be  sufficient  to 
create  an  irrevocable  license,  although  the  following 
cases  may  appear  to  ^ive  support  to  such  conclusion : 
Garrett  v.  Bishop,  27  Or.  349,  353  (41  Pac.  10) ;  Mc- 
Broom  v.  Thompson,  25  Or.  559  (37  Pac.  57,  42  Am.  St. 
Eep.  806) ;  Kelsey  v.  Bertram,  63  Or.  563,  565  (127 
Pac.  777) ;  Dwight  v.  Giebisch,  77  Or.  254  (150  Pac. 
749,  752).  Since  Fraser  did  not  expressly  consent  to 
the  improvement,  the  present  controversy  does  not 
call  for  an  attempt  to  distinguish  expressions  found 
in  the  last-mentioned  cases  from,  or  to  reconcile  them 
with,  the  following  adjudications  holding  that  an  oral 
permission  does  not  result  in  an  irrevocable  license, 
unless  a  consideration  is  paid  by  the  licensee  or  some 
benefit  accrues  to  the  licensor:  Lavery  v.  Arnold,  36 
Or.  84,  86  (57  Pac.  906,  58  Pac.  524) ;  Hallock  v.  Suitor, 
37  Or.  9,  13  (60  Pac.  384) ;  Ewing  v.  Rhea,  37  Or.  583, 
585  (62  Pac.  79D,  82  Am.  St.  Rep.  783,  52  L.  R.  A.  140) ; 
Miser  V.  O'Shea,  37  Or.  231,  237  (62  Pac.  491,  82 
Am.  St.  Rep.  751) ;  Bolter  v.  Garrett,  44  Or.  304,  307 
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(75  Pac.  142) ;  McPhee  v.  Kelsey,  44  Or.  193,  200  (74 
Pac.  401,  75  Pac.  713) ;  Sumpter  Ry.  Co.  v.  Gardner, 
49  Or.  412,  416  (90  Pac.  499) ;  Falls  City  Lbr.  Co.  v. 
Watkins,  53  Or.  212,  215  (99  Pac.  884) ;  Flinn  v. 
Vaughn,  55  Or.  372,  376  (106  Pac.  642) ;  Shaw  v. 
Proffitt,  57  Or.  192,  204  (109  Pac.  584,  110  Pac.  1092, 
Ann.  Gas.  1913 A,  63) ;  National  Fire  Alarm  Co.  v. 
Portland,  59  Or.  417  (117  Pac.  285). 

Fraser  did  not  in  any  way  aid  in  the  construction 
of  the  sewer,  and  therefore  a  license  cannot  be  predi- 
cated upon  his  participation  in  the  enterprise:  North 
Powder  Co.  v.  Coughanour,  34  Or.  9,  21  (54  Pac.  223) ; 
Bowman  v.  Bowman,  35  Or.  279,  281  (57  Pac.  546) ; 
Hallock  V.  Suitor,  37  Or.  9, 13  (60  Pac.  384) ;  Ewing  v. 
Rhea,  37  Or.  583,  586  (62  Pac.  790,  82  Am.  St.  Rep. 
783,  52  L.  R.  A.  140).  Although  the  pendency  of  nego- 
tiations for  a  right  of  way  would  not  have  created  a 
license  {Falls  City  Lbr.  Co.  v.  Watkins,  53  Or.  212 
(99  Pac.  884) ;  National  Fire  Alarm  Co.  v.  Portland, 
59  Or.  409, 413  (117  Pac.  285),  still  it  should  be  remem- 
bered that  the  defendant  was  not  even  negotiating 
with  the  owner  when  the  sewer  was  laid  across  the 
Fraser  land.  Moreover,  there  is  not  a  word  of  evi- 
dence to  indicate  that  the  city  relied  upon  any  omis- 
sion of  the  owner,  or  upon  any  act  done  or  word  said 
by  Fraser:  Flinn  v.  Vaughn,  55  Or.  372,  376  (106  Pac. 
642) ;  Falls  City  Lbr.  Co.  v.  Watkins,  53  Or.  212,  215 
(99  Pac.  884).  The  city  was  a  trespasser  from  the 
beginning,  and  it  has  entirely  failed  to  establish  the 
elements  necessary  to  the  creation  of  an  irrevocable 
license. 

3,4.  The  defendant  argues,  however,  that  another 
defense  is  available,  if  it  is  compelled  to  recede  from 
its  position  that  an  irrevocable  license  was  created. 
The  remaining  defense  interposed  by  the  city  arises 
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out  of  the  contention  that  the  rights  of  the  public  have 
intervened,  and  the  removal  of  the  sewer  would  incon- 
venience many  and  convenience  only  one  person,  and 
that  therefore  a  court  of  equity  should  refuse  to  heed 
the  prayer  of  the  complainant  and  leave  him  to  his 
remedy  at  law.  It  is  true  that  sometimes  a  court  of 
equity  will  decline  to  raise  its  restraining  arm  and 
refuse  to  issue  an  injunction,  leaving  the  injured  party 
to  his  remedy  at  law,  even  though  an  admitted  legal 
right  has  been  violated,  when  it  appears  that  the 
intervening  rights  of  the  public  should  be  taken  into 
consideration,  and  the  issuance  of  an  injunction  would 
cause  serious  public  inconvenience  or  loss  without  a 
correspondingly  great  advantage  to  the  complainant. 
The  rule  now  invoked  by  the  city  as  its  last  defense 
was  applied  in  Booth-Kelly  Lbr.  Co.  v.  Eugene,  67  Or. 
381  (136  Pac.  29) ;  but  there  the  court  dealt  with  a 
situation  quite  different  from  the  one  here.  Fraser 
warned  the  city  in  time  for  it  to  make  ample  provision 
for  its  protection.  When  the  defendant  entered  the 
premises  of  Fraser,  it  knew  that  the  owner  had  ob- 
jected, and  that  he  would  continue  to  object.  Fraser 
did  not  even  tacitly  acquiesce,  as  the  plaintiff  did  in 
Booth-Kelly  Lbr.  Go.  v.  Eugene,  67  Or.  381  (136  Pac. 
29).  No  deception  was  practiced,  and  nobody  was  de- 
ceived. The  city  relied  on  nothing  except  its  expecta- 
tion that  East  Twenty-ninth  Street  would  be  extended. 
Fraser  did  all  that  he  could  do,  and  all  that  could  rea- 
sonably be  asked  of  him,  and  he  is  entitled  to  have 
the  assessment  canceled,  and,  unless  a  right  of  way  is 
legally  acquired  within  a  reasonable  time,  to  have  the 
sewer  removed. 

5.  A  court  of  equity  is  empowered  to  grant  the  relief 
asked  by  the  plaintiff,  because  the  act  complained  of 
produced  a  continuing  wrong:  Bernard  v.  Willamette 
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Box  &  Lbr.  Co.,  64  Or.  223,  233  (129  Pac.  1039) ; 
Bourne  v.  Wilson-Case  Lbr,  Co.,  58  Or.  48,  52  (113 
Pac.  52,  Ann.  Gas.  1913A,  245) ;  Moore  v.  Halliday,  43 
Or.  243,  247  (72  Pac.  801, 99  Am.  St.  Rep.  724) ;  1  High, 
Inj.  (4  ed.),  p.  663. 

6.  Assuming  that  it  is  within  the  power  of  the  city 
to  condemn  the  land,  or  to  extend  East  Twenty-ninth 
Street,  or  in  some  lawful  manner  acquire  the  right  to 
maintain  the  sewer,  a  decree  should  be  entered  re- 
quiring the  city  to  remove  the  drain,  unless  within  a 
reasonable  time  the  defendant  acquires  a  right  of  way 
for  the  sewer,  but  with  directions  to  the  Circuit  Court 
to  ascertain  what  would  be  a  reasonable  time,  and  can- 
celing the  assessment  attempted  to  be  made  against 
the  plaintiff  for  the  improvement,  without  prejudice, 
however,  to  any  right  that  the  municipality  may  have 
to  levy  a  reassessment :  Iron  Works  v.  Oregon  R.  d  N, 
Co.,  26  Or.  224,  234  (37  Pac.  1016,  46  Am.  St.  Rep. 
620,  29  L.  R.  A.  88) ;  2  Lewis,  Eminent  Domain  (3  ed.), 
p.  1632. 

A  decree  will  th«irefore  be  entered  in  conformity 
with  this  opinion. 


Sabmitted  on  brief   July  5,  affirmed  July  10,  1916. 

STAPLES  V.  ASTORIA. 

(158  Pac.  518.) 

Etocttom— Notice— Condition  Precedoit. 

1.  The  notice  of  a  special  election  required  by  law  to  be  given 
constitutes  a  condition  precedent,  which  must  be  observed  to  validate 
matters  voted  upon  at  such  election. 

Municipal  Corporations — ^Inltiatiye  and  Beferendnm— Failure  to  Pub- 
liah  Notice. 

2.  Where  an  ordinance  requires  the  publication  of  a  notice  of  a 
proposed  initiative  measure,  amending  the  citj  charter,  for  a  cer- 
tain time,  failure  to  publish  such  notice  at  the  required  time  will 
litiate  the  amendment. 
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Municipal    Corporations— Initiative    and   Beferendun — ^Notice — Pub- 
lication. 

S.  Under  Ordinance  4799  of  the  City  of  Astoria,  touching  notice 
of  a  special  election  at  which  charter  amendments  were  to  be  sub- 
mitted, where  February  16th  and  17th,  more  than  30  days  prior  to  such 
an  election  and  after  passage  of  the  ordinance  proposing  the  amend- 
ment and  containing  its  text,  the  officers  of  the  city  posted  82  no- 
tices of  the  election  in  the  different  wards,  and  caused  a  notice  of 
election  containing  the  charter  amendments  to  be  published  in  the 
official  newspaper  of  the  city  once  each  day  for  12  successive  issues, 
the  first  insertion  appearing  March  1  and  the  last  March  14,  1916, 
the  election  being  held  March  22,  1916,  there  was  a  compliance  with 
the  ordinance. 

[As  to  the  necessity  for  notice  or  proclamation  of  electioni 
see  note  in  120  Am.  St.  Bep.  794.] 

From  Clatsop :  James  A.  Eakin,  Judge. 

In  Banc.     Statement  by  Mb.  Justicjb  Beak. 

This  is  a  suit  by  Norris  Staples  to  enjoin  the  City 
of  Astoria  from  issuing  and  negotiating  $50,000  in 
municipal  bonds.  From  a  decree  in  favor  of  defend- 
ants, plaintiff  appeals.  The  amendment  to  the  city 
charter,  authorizing  the  proposed  bond  issue,  among 
several  other  amendments,  was  adopted  by  a  vote  of 
the  electors  of  the  municipality  at  a  special  election 
held  therein  on  Wednesday,  March  22,  1916.  The 
plaintiff  is  a  taxpayer  of  the  City  of  Astoria.  He 
pleaded  the  various  ordinances  providing  for  such 
city  election,  the  notice  of  election,  and  all  proceedings 
connected  therewith. 

The  defendants  filed  a  demurrer  to  the  complaint, 
which  the  court  sustained,  and  dismissed  the  suit. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affirmed. 

For  appellant  there  was  a  brief  submitted  by  Mr 
Clarence  J.  Curtis. 
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For  respondents  there  was  a  brief  prepared  and  pre- 
sented by  Mr.  A.  W.  Norblad,  City  Attorney,  and  Mr. 
Frank  C.  Hesse,  Deputy  City  Attorney. 

Mb.  Justice  Bean  delivered  the  opinion  of  the 
court. 

Plaintiff  contends  that  the  special  election  was  null 
and  void  on  account  of  the  insuflSciency  of  the  notice 
given  therefor  by  failing  to  publish  the  same  in  at 
least  10  issues,  all  within  two  weeks  immediately  pre- 
ceding said  special  election,  as  provided  by  Ordinance 
No.  4799;  the  first  notice  having  been  published  on 
March  1, 1916,  and  the  last  on  the  14th  of  that  month. 
The  common  council  of  the  city  regularly  adopted  an 
ordinance  proposing  the  amendment  to  its  charter  so 
as  to  authorize  the  bond'  issue.  The  time  and  manner 
of  giving  notice  of  a  special  election  held  for  the  pur- 
pose of  submitting  a  proposed  amendment  to  the  city 
charter  is  provided  by  Section  4  of  Ordinance  No.  4799, 
as  follows : 

'  *  Whenever  the  common  council  has  passed  an  ordi- 
nance or  ordinances  providing  for  the  submission  of 
proposed  amendments  to  the  electors  of  the  City  of 
Astoria,  at  a  special  election,  and  an  ordinance  has 
been  passed  by  said  city  council  providing  for  such 
special  election,  the  auditor  and  police  judge  of  said 
city  shall  at  least  30  days  prior  to  the  time  when  said 
election  is  to  be  held,  cause  notices  thereof  to  be  given 
to  the  electors  of  said  city,  by  posting  fifty  (50)  notices 
announcing  the  passage  of  the  ordinance  containing 
the  text  of  such  proposed  amendment  and  to  cause  five 
(5)  or  more  of  such  notices  to  be  posted  in  conspicuous 
places  in  each  ward  of  the  said  City  of  Astoria,  and  a 
notice  stating  the  time  and  place  of  election,  and  said 
auditor  and  police  judge  shall  cause  such  notice  con- 
taining the  text  of  said  proposed  amendment,  stating 
the  time  and  place  of  said  special  election  to  be  pul^ 
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lished  in  the  official  newspaper  of  said  City  of  Astoria, 
in  at  least  ten  issues  within  two  weeks  prior  to  said 
special  election/* 

The  notice  of  election  was  as  follows : 

**  Notice  of  Special  City  Election  to  he  Held  March  22, 

1916, 

''And  Amendments  to  the  City  Charter  to  be  Voted 

upon. 

"Notice  is  hereby  given  that  on  the  22d  day  of 
March,  A.  D.  1916,  a  special  election  will  be  held  in 
and  for  the  City  of  Astoria,  Clatsop  County,  State  of 
Oregon,  at  which  time  amendments  to  the  charter  of 
the  City  of  Astoria,  Oregon,  will  be  voted  upon  by  the 
legal  electors  of  said  city,  said  amendments  being  pro- 
posed by  ordinances  of  the  City  of  Astoria,  passed  by 
the  common  council  thereof,  containing  an  emergency 
clause  and  approved  by  the  mayor  of  said  city,  and 
referred  to  the  people  of  the  City  of  Astoria,  Oregon, 
for  their  approval  or  rejection,  by  the  common  council 
of  said  city;  the  text,  and  form  in  which  said  amend- 
ments will  appear  upon  the  ballot  being  as  follows 
[all  of  which  are  set  forth].*' 

The  title  to  the  amendment  authorizing  the  bond 
issue  is  ordained  in  the  following  language : 

**  Section  4.  The  title  of  the  proposed  amendment, 
as  hereinbefore  set  forth,  to  be  voted  upon  at  such 
special  election  shall  be  as  follows:  An  act  to  amend 
Section  132  of  the  existing  municipal  charter  of  the 
City  of  Astoria ;  providing  a  limit  of  indebtedness  of 
said  city  and  the  issuance  of  bonds  in  the  sum  of 
$50,000.00  to  fund  outstanding  city  warrants.  *  * 
All  as  per  order  of  common  council  of  the  City  of 
Astoria.  Olop  Anderson, 

** Auditor  and  Police  Judge.** 

It  appears  from  the  record  that  on  February  16th 
and  17th,  more  than  30  days  prior  to  the  date  of  the 
election,  and  after  the  passage  of  the  ordinance  pro- 
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posing  the  amendment  and  containing  the  text  thereof, 
the  oflScers  of  the  city  posted  82  notices  in  the  different 
wards  of  the  city,  conforming  to  the  requirements  of 
the  ordinance,  and  caused  a  notice  of  the  election  con- 
taining the  charter  amendments  to  be  voted  upon  to 
be  published  in  the  ** Astoria  Daily  Budget,"  the 
official  newspaper  of  the  city,  **once  each  day  for  12 
successive  issues,'*  the  first  insertion  appearing 
March  1, 1916,  and  the  last  March  14, 1916.  The  claim 
of  the  plaintiff  is  that  the  last  publication  should  have 
been  on  March  18th  of  that  year. 

1,  2.  It  is  the  rule  in  this  state  that  at  a  special  elec- 
tion the  notice  thereof  required  by  law  to  be  given 
constitutes  a  condition  precedent  which  must  be  ob- 
served in  order  to  validate  measures  voted  upon  at 
such  an  election:  Marsden  v.  Harlocker,  48  Or.  90  (85 
Pac.  328, 120  Am.  St.  Rep.  786) ;  Guernsey  v.  McHaley, 
52  Or.  555  (98  Pac.  158).  Where  an  ordinance  requires 
the  publication  of  a  notice  of  a  proposed  initiative 
measure  for  a  certain  time,  the  failure  to  publish  such 
a  notice  at  the  required  time  will  vitiate  the  amend- 
ment: State  V.  Dalles  City,  72  Or.  337  (143  Pac.  1127) ; 
Wright  v.  City  of  McMinnville,  59  Or.  397  (117  Pac. 
298) ;  State  v.  Sengstacken,  61  Or.  455  (122  Pac.  292, 
Ann.  Gas.  1914B,  230).  Section  9  of  Ordinance  No. 
4799  of  the  city  charter  provides  as  follows: 

**The  provisions  of  this  ordinance  are  directory 
only,  and  substantial  compliance  with  the  spirit  and 
intent  of  this  ordinance  shall  be  sufficient. '* 

In  9  R.  0.  L.,  page  992,  it  is  stated : 

**And  it  is  equally  clear  in  the  case  of  special  elec- 
tions wherein  the  necessity  for  notice  is  so  much  more 
urgent,  that  the  rule  as  to  compliance  with  statutory 
requirements  in  the  giving  of  notice  should  be  much 
more    strictly   enforced.    Considerable   liberality   is. 
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however,  allowed  even  in  these  elections,  and  it  is  a 
rule  of  pronounced  authority  that  the  particular  form 
and  manner  pointed  out  by  a  statute  for  giving  notice 
is  not  essential,  provided,  however,  there  has  been  a 
substantial  compliance  with  statutory  provisions.  *  * 
This  liberal  rule  is  based  upon  the  theory  that  where 
the  people  have  actually  expressed  themselves  at  the 
polls  the  courts  are  strongly  inclined  to  uphold  rather 
than  to  defeat  the  popular  will.  But  there  must  be  at 
least  a  substantial  compliance  with  the  statutory  pro- 
visions in  order  that  the  notice  may  be  held  to  be  con- 
structive.*' 

3.  It  seems  to  us  that  this  important  question  is 
solved  by  asking  and  answering  the  following  inter- 
rogatories, developing  the  meaning  of  Section  4  of 
Ordinance  4799 :  ( 1 )  Who  is  to  cause  the  notice  of  such 
an  election  to  be  given  t  A.  That  duty  devolves  upon 
the  auditor  and  police  judge.  (2)  At  what  time  be- 
fore the  election  must  such  notice  first  be  made  public  t 
A.  The  ordinance  directs  that  it  be  published  by  post- 
ing at  least  30  days  prior  thereto.  (3)  For  what 
time  or  how  many  times  shall  the  notice  be  published 
in  the  official  newspaper?  A.  In  at  least  10  issues. 
(4)  At  what  period  prior  to  the  date  for  balloting 
should  the  last  publication  in  the  official  newspaper 
be  madet  A.  At  some  time  within  {he  two  weeks  prior 
thereto.  The  same  meaning  would  be  conveyed  by 
stating  that  such  publication  should  be  not  more  than 
two  weeks  before  the  election.  These  seem  to  be  the 
essential  requirements  ordained  by  the  city  as  to  the 
time  and  manner  of  publishing  a  notice  to  the  electors 
of  the  city.  The  object  of  the  last  specification  as  to 
the  time  was  evidently  made  in  order  that  the  pub- 
lication of  the  notice  should  not  be  completed  at  a 
date  so  long  prior  to  the  time  fixed  for  the  voting 
that  the  same  would  be  likely  to  escape  the  memory  or 
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attention  of  the  electors,  but,  on  the  contrary,  would  be 
fresh  in  their  minds.  The  notice  in  question  fulfilled 
the  requirements  of  the  ordinance  in  this  respect,  and 
also  as  to  the  substance  thereof.  It  was  sufficient  and 
valid  to  authorize  the  election.  It  might  make  Section 
4  of  the  ordinance  read  more  smoothly  if  the  last 
clause  should  be  framed  so  as  to  read  *4n  at  least 
10  issues  (and)  within  the  two  weeks.'*  It  is  the  sub- 
stance of  the  notice,  and  not  the  phraseology,  that 
should  be  considered.  When  the  intent  of  the  law- 
makers and  the  object  and  purpose  of  the  law  are 
plainly  manifest,  and  the  same  are  not  inconsistent 
with  or  outside  the  terms  of  the  law,  it  is  not  permis- 
sible to  defeat  the  intent  and  purpose  merely  because 
they  are  not  defined  and  declared  in  the  most  complete 
and  accurate  language :  Black,  Interpretation  of  Laws, 
§  35,  p.  73. 

In  the  present  case  we  think  the  notice  and  publi- 
cation thereof  may  be  said  to  be  a  strict  compliance 
with  the  requirements  of  the  ordinance,  which  properly 
directs  the  manner  of  giving  notice  of  special  elections. 
From  a  careful  examination  of  the  record  and  the 
proceedings  leading  up  to  and  constituting  the  special 
election  amending  the  charter  of  the  City  of  Astoria 
so  as  to  authorize  the  issuance  of  the  $50,000  in  bonds, 
we  find  a  fair  and  strict  compliance  with  the  require- 
ments of  the  law  governing  the  same.  The  position 
of  the  plaintiff  is  not  well  taken. 

The  decree  of  the  lower  court  sustaining  the  de- 
murrer to  the  complaint  and  dismissing  the  suit  was 
therefore  correct,  and  should  be  affirmed ;  and  it  is  so 
ordered,  Afpibmbd. 

Mb.  Justice  Eakin  took  no  part  in  the  consideration 
of  this  case. 
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Mb.  Justice  Habbis  delivered  the  following  dissent- 
ing opinion: 

The  special  election  was  held  on  March  22,  1916. 
The  proof  of  publication  shows  that  the  notice  of  the 
special  city  election  was  published  in  a  newspaper 
**once  each  day  for  12  successive  issues,  the  first  in- 
sertion in  the  issue  of  March  1,  1916,  the  last  in  the 
issue  of  March  14, 1916.'*  Two  Sundays,  the  fifth  and 
twelfth  days  of  the  month,  are  included  in  the  first 
14  days  of  March,  and  it  is  probable  that  this  circum- 
stance affords  the  explanation  for  the  12  publications 
during  the  period  of  14  days.  **Two  weeks  prior  to 
said  special  election**  would  commence  with  March 
8th.  Assuming,  therefore,  that  the  notice  was  pub- 
lished each  day,  except  Sundays,  from  the  1st  to  the 
14th,  then  it  follows  that  there  were  only  six  publi- 
cations within  the  two  weeks  prior  to  the  special  elec- 
tion. The  ordinance  requires  that  the  notice  •  shall 
be  published  in  the  official  newspaper  *4n  at  least 
ten  issues  within  two  weeks  prior  to  said  special  elec- 
tion.** There  must  be  10  publications,  and  those  10 
publications  must  all  be  within  a  period  of  two  weeks 
immediately  preceding  the  election,  and  the  language 
*' within  two  weeks  prior  to  said  special  election**  can- 
not, in  my  opinion,  reasonably  and  fairly  be  given  any 
other  interpretation.  Six  publications  are  only  one 
more  than  half  the  requisite  number.  Notice  is  juris- 
dictional. I  cannot  concur  in  the  conclusion  that  there 
has  been  a  strict  compliance  with  the  ordinance  be- 
cause, as  I  read  the  record,  there  was  not  even  a  sub- 
stantial compliance  with  the  plain  requirements  of  the 
ordinance.  Manifestly  the  very  design  and  purpose 
of  publishing  **ten  issues  within  two  weeks  prior  to 
said  special  election**  is  to  keep  fresh  in  the  minds  of 


July,  1916.]        White  v.  East  Side  Mill  Co.  107 

the  voters  the  fact  that  an  election  is  to  be  held.  The 
time  of  the  publication  is  just  as  essential  as  the  num- 
ber of  publications.  In  my  opinion  the  decree  should 
be  reversed, 

Mb.  Justice  Bubnett  concurs  in  this  dissent. 


Motion  to  dismiss  appeal  denied  February  29,  1916. 
Argued  on  tlie  merits  June  1,  reversed  June  13,  rehearing  denied  July 

11,  1916. 

WHITE  V.  EAST  SIDE  MILL  CO.* 

(155  Pac.  364;  158  Pac.  173;  158  Pac.  527.) 

Appeal  and  Ezror— Filing  Brief— TlmeUnees. 

1.  Where  the  .Supreme  Court  extended  the  time  for  filing  appel- 
lant's brief  to  and  including  February  12th,  on  which  date  appellant 
filed  its  brief,  showing  service  of  a  copy  on  February  11th,  the  brief 
was  filed  in  time. 

Pleading— -Beidy— Denial— Negative  Pregnant. 

2.  In  action  for  death  from  negligent  operation  of  defendant's 
auto  truck,  a  reply  consisting  of  conjunctive  denials  of  conjunctive 
allegations  of  contributory  negligence  was  insufficient  as  a  denial 
thereof. 

Pleading— Denial— KegatiYe  Pregnant. 

3.  Material  facts  alleged  conjunctively  must  be  denied  disjunc- 
tively. 

Pleading— Denials— SnfWctency. 

4.  Denial  that  plaintiff's  decedent  carelessly  or  negligently  stepped 
in  front  of  defendant's  truck,  or  failed  to  look  out  for  his  safety,  is 
not  a  denial  of  doing  such  acts,  but  only  of  the  manner  of  doing,  espe- 
cially where  by  demurrer,  or  by  motion  for  judgment  on  the  plead- 
ing, plaintiff's  attention  was  directed  to  the  deficiency  of  the  idlega- 
tion,  which  he  refused  to  cure. 

Appeal  and  Error — Scope  of  Review — ''Error  Conunitted  During  the 
Trial." 

5.  Plaintiff's  denial  that  her  decedent  carelessly  stepped  in  front 
of  a  truck,  or  negligently  failed  to  look  out  for  his  own  safety,  pre- 


*A8  to  effect  of  general  denial  on  necessity  for  proving  freedom 
from  contributory  negligeneoi  see  note  in  33  L.  B.  A.  (N.  S.)  1157. 

Bepobtib. 
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senting  a  defieienej  of  pleading,  is  not  an  "error  committed  daring 
the  trial/'  within  the  provisions  of  Article  YTIf  Section  3,  of  the 
Constitution,  requiring  ai&rmance  in  spite  of  such  errors. 

Appeal  and  Brroc— 8c(^^  of  Review— Oonstitiitioiial  Provlsioiis. 

6.  Article  Vll,  Section  3,  of  the  Constitution,  requiring  affirmance, 
notwithstanding  errors  committed  during  the  trial,  if  the  judgment 
was  such  as  should  have  been  rendered,  is  not  intended  to  authorize 
courts  to  disregard  statutes  requiring  sufficient  pleadings  or  other 
preliminaries  to  trial. 

From  Multnomah:  Hbnby  E.  McGinn,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Harbjs, 

This  is  an  action  by  Lulu  B.  White,  administratrix 
of  the  estate  of  James  B.  White,  deceased,  against 
the  East  Side  Mill  &  Lumber  Company,  a  corporation. 

The  defendant  appealed  from  a  judgment  which  was 
favorable  to  the  plaintiff,  and  the  latter  has  filed  a 
motion  to  dismiss  the  appeal,  claiming  that  the  appel- 
lant has  not  filed  its  brief  within  the  prescribed  time. 

Denibd. 

Mr.  R.  A.  Svllivan,  for  the  motion. 

Messrs.  Asher  &  Johnstone,  contra. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court 

1.  This  court  extended  the  time  for  the  filing  of 
the  brief  to  and  including  February  12, 1916.  On  Feb- 
ruary 12th  the  defendant  filed  its  brief  showing  ser- 
vice of  a  copy  on  February  11th.  The  brief  was  there- 
fore filed  in  time^  and  the  motion  is  denied. 

Denied. 

Mb.  Justice  Eaein  took  no  part  in  the  considera- 
tion of  this  case. 
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BeTersed  Jane  18,  1916b 

Ok  thb  Mebits. 

(158  Pac.  173.) 

Department  1.    Statement  by  Mb.  Justice  MoBbidb. 

This  was  an  action  to  recover  damages  for  a  per- 
sonal injury  to  plaintiff's  intestate,  whereby  he  lost 
his  life.  The  complaint  alleged,  in  substance,  that  the 
deceased  was  a  traffic  policeman  of  the  City  of  Port- 
land ;  that  in  the  performance  of  his  duty  to  regulate 
traffic  he  was  standing  in  the  middle  of  the  intersec- 
tion of  East  Bumside  Street  and  Union  Avenue,  and 
that  an  auto  truck  of  defendant  driven  by  one  Mergens 
was  carelessly  and  negligently  driven  against  him, 
causing  his  death ;  that  it  was  the  duty  of  the  driver 
of  said  truck  to  proceed  at  a  reasonable  speed,  but 
iQstead  of  so  doing  he  drove  the  same  recklessly  and 
negligently,  and  in  utter  disregard  of  the  safety  of 
deceased,  and  at  a  rate  of  speed  which  was  greater 
than  was  safe  and  proper;  that  in  driving  said  truck 
from  Union  Avenue  east  on  said  Bumside  Street  it 
was  the  duty  of  defendant's  driver,  while  said  auto 
truck  was  being  so  turned  to  the  left,  and  so  run  from 
Union  Avenue  east  on  Bumside  Street,  to  run  to  and 
beyond  the  center  of  the  intersection  of  such  streets, 
at  which  point  the  said  James  B.  White  was  then  and 
there  standing  and  directing  said  traffic  as  a  police 
officer ;  that  notwithstanding  this  duty  the  defendants, 
acting  by  and  through  its  said  agent,  servant  and  em- 
ployee did  not  drive  the  said  auto  truck  beyond  the 
center  of  the  intersection  of  such  streets,  but  drove 
and  operated  the  said  auto  truck  directly  over  and 
across  the  center  of  the  intersection  of  the  said  streets 
and  directly  over  and  across  the  point  at  which  the 
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said  James  B.  White  was  then  and  there  standing,  and 
in  so  doing  the  said  anto  tmck  ran  into  and  stnick 
the  said  James  B.  White  and  knocked  him  with  great 
force  to  the  pavement,  causing  the  injuries  which  re- 
sulted in  his  death.  It  is  further  alleged  that  the  seat 
upon  which  the  said  Mergens  was  sitting  while  so 
operating  said  auto  truck  was  inclosed  at  the  rear  and 
on  both  sides  with  a  hood,  which  prevented  the  driver 
from  looking  to  the  rear  or  to  either  side  of  the  auto 
truck  and  from  seeing  the  condition  of  the  traffic  on 
said  streets,  and  in  so  having  and  maintaining  such 
hood  around  said  seat  the  defendant  acted  negligently 
and  carelessly  and  in  disregard  of  the  safety  of  the 
deceased,  which  directly  caused  the  injury. 

The  defendant  answered,  admitting  that  the  deceased 
was  killed  by  collision  with  the  truck  driven  by  its 
employee,  but  denied  the  allegations  of  negligence  and 
want  of  care  on  the  part  of  its  driver.  There  was  also 
a  plea  of  contributory  negUgence,  which  was,  in  sub- 
stance,  as  follows:  That  on  or  about  November  17, 
1914,  at  about  6 :15  or  6 :30  p.  m.  of  said  day,  one  James 
B.  White  was  acting  as  police  officer  of  the  City  of 
Portland,  Oregon,  directing  traffic  in  accordance  with 
the  traffic  ordinances  of  the  City  of  Portland  at  the 
intersection  of  Union  Avenue  and  East  Bumside 
Street  in  said  City  of  Portland ;  that  at  that  time  an 
auto  truck,  belonging  to  defendant  and  driven  by  one 
of  its  employees,  to  wit,  Alfred  Mergens,  was  by  said 
Mergens  driven  southward  upon  said  Union  Avenue 
on  the  right  hand  or  west  side  of  the  street ;  that  when 
said  auto  truck  reached  a  point  on  Union  Avenue  near 
the  northwest  comer  of  such  avenue  and  East  Bum- 
side  Street,  and  north  of  East  Bumside  Street,  Mer- 
gens stopped  the  auto  truck  belonging  to  defendant; 
that  James  B.  White  was  standing  at  or  near  the  inter- 
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section  of  the  streets,  and  gave  signals  to  Mergens  to 
proceed;  that  Mergens,  after  receiving  the  signals 
from  said  White  to  proceed,  started  np  at  a  slow,  safe 
and  reasonable  rate  of  speed,  and  at  such  rate  of 
speed  nearly  crossed  East  Burnside  Street,  and,  after 
passing  well  beyond  the  middle  of  such  street,  turned 
to  the  left  and  toward  the  east,  in  order  to  proceed 
eastward  along  East  Burnside  Street;  that  after  giv- 
ing the  signals  to  Mergens  to  proceed  the  deceased 
carelessly  and  negligently  turned  his  back  upon  Mer- 
gens and  looked  in  a  southerly  direction,  giving  signals 
to  vehicles  which  were  stopped  on  Union  Avenue  south 
of  East  Burnside  Street  and  directing  them  to  advance 
northward;  that  as -said  Mergens,  driving  defendant's 
auto  truck,  passed  around  him,  he  carelessly  and  negli- 
gently kept  his  back  turned  to  said  auto  truck,  and 
after  the  front  wheels  of  it  had  passed  by  deceased, 
and  while  the  eyes  and  attention  of  Mergens  were  fixed 
forward  and  toward  the  east  on  East  Burnside  Street, 
in  order  to  proceed  carefully  eastward  along  that 
street,  said  White  carelessly  and  negligently  stepped 
backward  in  front  and  directly  in  the  path  of  the  mov- 
ing rear  wheels  of  the  auto  truck,  which  struck  him, 
knocked  him  down  and  inflicted  upon  him  the  injuries 
which  resulted  in  his  death ;  that  deceased  was  guilty 
of  contributory  negligence  which  caused  the  accident 
and  injuries  referred  to,  in  that,  although  he  had 
notice  and  full  knowledge  of  the  dangerous  position 
in  which  he  was  acting  as  traffic  officer  on  a  vehicle 
filled  street  in  the  congested  district  of  the  City  of 
Portland,  and  although  he  knew  and  fully  appreciated 
the  danger  of  failing  to  look  out  for  himself  and  to 
keep  a  careful  watch  over  the  passage  of  traffic  of  all 
kinds  at  the  said  intersection,  he  nevertheless  care- 
lessly and  negligently  turned  his  back  upon  defend- 
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ant 's  auto  truck,  and  failed  to  look  out  for  the  danger 
of  being  struck  by  it,  or  some  part  thereof,  or  by  some 
other  vehicle  which  might  be  passing  in  compliance 
with  his  signals  and  directions. 

The  reply  denied  the  matter  in  the  answer  in  prac- 
tically the  following  terms:  The  plaintiff  admits  the 
allegations  contained  in  paragraph  2  of  the  answer, 
except  that  she  denies  the  said  James  R.  White  gave 
signals  to  Mergens  to  proceed,  that  Mergens  started 
at  a  slow,  safe  and  reasonable  rate  of  speed,  and  that 
he  passed  well  beyond  the  middle  of  East  Burnside 
Street  before  turning  to  the  left  and  toward  the  east ; 
and  she  further  denies  that  the  deceased  carelessly 
and  negligently  turned  his  back  upon  Mergens,  or  care- 
lessly and  negligently  looked  in  a  southerly  direction, 
that  Mergens,  driving  the  defendant's  auto  truck, 
passed  around  deceased,  that  deceased  carelessly  and 
negligently  kept  his  back  turned  to  the  auto  truck, 
and  that  the  said  White  carelessly  and  negligently 
stepped  backward  in  front  and  directly  in  the  path  of 
the  moving  rear  wheels  of  the  auto  truck  as  alleged. 
The  plaintiff  denies  that  the  said  James  R.  White  was 
guilty  of  contributory  negligence,  and  that  he  failed 
to  look  out  for  himself  and  to  keep  a  careful  watch 
over  the  passage  of  traffic  on  said  streets,  and  denies 
that  he  carelessly  and  negligently  turned  his  back  on 
defendant's  auto  truck,  and  failed  to  look  out  for  the 
danger  of  being  struck  by  the  auto  truck,  or  any  part 
thereof,  or  any  other  vehicle  which  might  be  passing 
in  accordance  with  his  signals;  and  she  alleges  the 
facls  to  be  as  set  forth  in  her  complaint  heretofore 
filed,  and  not  otherwise. 

Defendant  demurred  to  the  reply,  for  the  reason 
that  it  did  not  state  facts  sufficient  to  constitute  a  de- 
fense to  the  new  matter  in  defendant's  answer,  and  in 
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accordance  with  the  rules  of  the  Circuit  Court  of 
Multnomah  County  gave  the  following  notice  pf  the 
points  upon  which  it  would  rely  on  the  hearing  of  the 
demurrer : 

**Upon  the  hearing  of  this  demurrer  defendant  will 
submit  that  said  reply  to  which  the  demurrer  is 
directed,  being  conjunctive  in  form,  is  therefore  preg- 
nant with  admissions  of  the  allegations  contained  in 
the  affirmative  answer  of  defendant,  and  hence  does 
not  constitute  a  denial  in  law  of  said  affirmative 
defense.*' 

The  demurrer  was  overruled,  and  upon  the  trial  a 
verdict  was  had,  from  which  defendant  appeals. 

Bevbbsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Asher  <&  Johnstone,  with  an  oral  arcrument 
by  Mr.  Hamilton  Johnstone. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  A.  Sullivan. 

Mb.  Jjjsticb  MoBeidb  delivered  the  opinion  of  the 
court. 

2,  3.  We  greatly  regret  being  compelled  to  re- 
verse this  case  upon  a  question  of  pleading,  but  we  . 
see  no  way  to  avoid  doing  so  without  violating  all 
the  established  rules  of  pleading,  both  as  prescribed 
by  the  Code  and  as  they  existed  at  common  law.  The 
rules  of  pleading  under  our  Code  are  plain  and  easily 
followed.  A  party  may  make  a  general  denial  of  all 
the  allegations  of  a  pleading,  except  such  as  he  wishes 
to  admit,  or  he  may  make  a  specific  denial  of  each. 
It  is  a  rule  everywhere  and  under  all  systems  of 
(heading  that,  where  several  material  facts  are  alleged 
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conjunctively,  the  denial  must  be  so  specific  as  to 
indicate  the  intent  of  the  pleader  to  deny  all  of  such 
allegations,  and  it  is  the  universal  rule  that  material 
facts  alleged  conjunctively  must  be  denied  disjunc- 
tively. Mr.  Bliss  states  the  reason  for  this  rule  in 
the  following  language: 

"There  is  a  special  reason,  in  states  in  which  it  is 
necessary  to  make  oath  to  pleadings,  why  a  negative 
pregnant  should  not  be  tolerated.  No  one  could  be 
convicted  of  perjiiry  who  should  swear  to  such  a  de- 
nial, as  it  is  uncertain  what  fact  he  intended  to  deny'': 
Bliss  on  Code  Pleading,  §  332. 

The  question  is  settled  in  this  state  in  the  case  of 
ScovUl  V.  Barney,  4  Or.  288.  In  that  case  the  com- 
plaint alleged  that  the  plaintiff  on  February  15,  1870, 
**was  mentally  infirm  and  not  of  sound  mind,  and  so 
insane  as  to  be  wholly  incapable  of  attending  to  busi- 
ness.'' The  denial  was  as  follows:  ** Defendant  also 
denies  that  at  the  date  of  the  15th  of  February,  1870, 
the  plaintiff  was  mentally  infirm  and  not  of  sound 
mind,  and  so  insane  as  to  be  wholly  incapable  of  at- 
tending to  business."  The  court  held  the  denial  to 
be  insuflScient.  In  Moser  v.  Jenkins,  5  Or.  447,  which 
was  in  replevin,  the  complaint  alleged  in  substance, 
that  upon  a  certain  date  the  defendant  wrongfully 
took  and  detained  certain  goods,  the  property  of  plain- 
tiff, and  that  he  still  unjustly  detains  the  same.  The 
,  reply  was  as  follows:  Denies  "that  on  and  ever  since 
the  tenth  day  of  April,  1875,  the  defendant  wrongfully 
took  and  detained  said  goods  and  property  from  this 
plaintiff";  denies  **that  he  still  unjustly  detains  the 
same."  The  court  held  that  the  denials  were  insufS- 
cient  to  raise  any  issue,  and  were  virtual  admissions 
of  the  truth  of  the  allegations  of  the  complaint.  The 
subject  will  be  found  treated  at  length,  with  copious 
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citations,  in  1  Sutherland  on  Code  Pleading,  Sections 
417,  418. 

The  reply  in  the  case  at  bar  consists  wholly  of  con- 
junctive denials.  It  denies  that  deceased  failed  to 
look  out  for  himself  and  keep  a  careful  watch  over 
the  traffic  on  said  street,  which  in  its  final  analysis  is 
an  admission  that  he  might  have  been  negligent  in 
one  or  the  other  of  these  respects.  It  denies  that  he 
carelessly  and  negligently  turned  his  back  on  the  de- 
fendant's auto  and  failed  to  look  out  for  danger  of 
beirig  struck,  which  is  entirely  consistent  with  the 
theory  that  he  might  have  turned  his  back  to  the  ap- 
proaching truck,  but  that  the  act  was  not  done  in  a 
careless  or  negligent  manner,  or  that  he  might  have 
turned  his  back  without  negligence  and  yet  have  failed 
to  look  out  for  danger  of  being  struck.  It  denies  that 
he  carelessly  and  negligently  stepped  back  in  front 
and  directly  in  the  path  of  the  moving  rear  wheels  of 
the  auto  truck,  which  amounts  to  an  admission  that 
he  stepped  backward  in  front  and  directly  in  the  path 
of  the  truck,  but  that  he  did  not  do  it  negligently  and 
carelessly.  This  is  exactly  the  class  of  denials  con- 
demned by  the  cases  above  cited  and  explicitly 
declared  by  them  to  raise  no  issue.  The  plaintiff 
should  have  confessed  the  demurrer  and  obtained 
leave  to  amend,  which  would  have  been  cheerfully 
granted  by  any  court.  Having  persistently  refused 
to  do  this,  we  cannot  remedy  the  omission  here.  This 
court  has  been  exceedingly  liberal  in  regard  to  defects 
in  pleading,  but  it  cannot  extend  that  liberality  so  far 
as  to  condone  the  omission  of  material  averments  or 
denials.  This  view  of  the  case  renders  it  unnecessary 
to  consider  the  other  questions  so  ably  discussed  upon 
the  hearing. 
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The  judgment  is  reversed  and  the  demurrer  to  the 
reply  sustained,  and  the  cause  remanded  to  the  Cir- 
cuit Court,  with  leave  to  plaintiff  to  apply  there  for 
permission  to  amend  her  reply.  Bevbbsbd. 

Mb.  Chibf  JxjsnoB  Moobb,  Mb.  Jxtbtiob  Bubxtbtt 
and  Mb.  Jubtiob  Bbnson  concur. 


Denied  July  II,  1910. 

Ok  PBTinoir  fob  BBHEABnra. 

(158  Pac.  527.) 

Mr.  R.  A.  Sullivan,  for  the  petition. 
Messrs.  Asher  d  Johnstone,  contra. 

Department  1.  Mb.  Justiob  MoBbidb  delivered  the 
opinion  of  the  court. 

4.  It  was  wholly  unnecessary  for  counsel  in  his 
petition  for  a  rehearing  to  dwell  upon  the  inconveni- 
ences to  which  his  client  will  be  subjected  by  a  retrial 
of  this  case.  These  were  fully  weighed  and  their 
necessity  deplored  when  the  case  was  considered. 
This  court,  being  composed  of  persons  having  at  least 
the  ordinary  modicum  of  human  sympathy,  would 
gladly  have  overlooked  any  error  of  the  court  below 
which  did  not  involve  the  violation  of  a  plain  provision 
of  the  statute.  But  it  is  plain,  and  every  lawyer  is 
cognizant  of  the  fact,  that  a  denial  that  a  person 
'^carelessly"  did  an  act  is  not  a  denial  that  he  did 
the  act,  and  a  denial  that  a  person  '^ negligently'' 
failed  to  look  out  for  his  safety  is  not  a  denial  that 
he  actually  failed  to  do  so,  but  goes  only  to  the  manner 
in  which  he  failed.  Both  as  a  matter  of  grammar 
and  as  a  matter  of  law  the  doing  of  the  act  charged 
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is  not  denied;  the  denial  going  merely  to  the  manner 
in  which  the  act  was  done,  and  not  to  the  fact  that  it 
was  actually  performed.  So  in  this  case  it  was  ad- 
mitted, by  failing  to  deny,  that  the  deceased  stepped 
back  directly  in  the  path  of  the  moving  wheels  of  the 
tmck,  and  that  he  failed  to  look  out  for  himself  and 
turned  his  back  upon  the  truck. 

But  it  is  said  that  it  is  plain  that  the  plaintiff  in- 
tended to  deny  these  allegations.  How  plain!  The 
notice  accompanying  the  demurrer  pointed  out  these 
very  defects,  which,  as  shown  in  the  original  opinion, 
could  have  been  remedied  in  half  an  hour  by  an 
amendment,  and  plaintiff's  counsel  refused  to  correct 
them.  They  were  again  called  to  his  attention  by  a 
motion  for  judgment  upon  the  pleadings,  made  before 
the  trial  began,  and  again  he  failed  to  avail  himself 
of  an  opportunity  to  amend.  It  is  apparent  that  de- 
fendant was  objecting  at  every  stage  of  the  case  to 
trying  it  upon  these  defective  pleadings.  Now,  the 
appeal  brings  up  the  case  to  be  heard  upon  the  ques- 
tions raised  in  the  court  below,  and  the  very  first  ques« 
tion  which  confronts  us  is  defendant's  demurrer  to 
plaintiff's  reply.  That  it  was  well  taken  and  should 
have  been  sustained  is  unquestionable.  That  we  fol- 
4owed  the  decisions  of  our  own  court,  made  when  the 
statute,  except  for  the  provision  with  respect  to  gen- 
eral denials,  was  substantially  as  it  is  now,  is  admitted. 
Pleading  in  this  state  is  not  regulated  by  the  common 
law,  but  by  statute,  and  the  decisions  in  this  state  were 
made  upon  the  statute;  and  an  examination  of  the 
authorities  shows  that  in  all  the  Code  states  where 
the  subject  has  been  discussed  denials  of  the  char- 
acter here  considered  have  been  held  insufficient  to 
raise  an  issue.  Our  conclusion,  therefore,  is  not  a 
resurrection  of  an  ancient  rule  of  common-law  plead- 
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ing,  but  the  enforcement  of  a  plain  requirement  of  the 
statute,  and  all  the  industry  of  counsel  has  not  dis- 
covered a  single  case  holding  a  contrary  view. 

5,  6.  This  is  not  a  case  of  an  error  ^  ^  committed 
during  the  trial,  *  *  and,  therefore,  within  the  provisions 
of  Article  VII,  Section  3,  of  our  present  Constitution. 
If  the  writer  of  this  opinion  knows  anything  about 
that  provision,  and  he  assisted  in  framing  it  and  has 
diligently  sought  to  apply  it,  it  was  not  intended  to 
authorize  the  courts  to  disregard  statutes  requiring 
sufficient  pleadings  or  other  preliminaries  to  a  trial. 
The  mistake  here  did  not  occur  at  the  trial,  but  before 
the  trial.  It  was  not  a  casual  inadvertence,  such  as 
a  judge  in  the  hurry  of  a  jury  trial  may  commit  in 
ruling  upon  an  objection  to  testimony;  neither  was  it 
an  error  which  was  not  called  to  the  attention  of  coun- 
sel before  the  trial  commenced.  Every  party  to  an 
action  is  entitled  to  demand  that  the  issues  shall  be 
clearly  stated  in  the  pleadings  before  his  cause  is 
put  upon  trial.  Such  demand  was  seasonably  made 
in  this  case,  and  plaintiff  ^s  attorney  refused  to  deny 
plainly  and  explicitly,  and  in  contemplation  of  law  to 
deny  at  all,  the  material  averments  of  the  answer. 
This  is  not  a  question  of  fanciful  distinctions  between 
the  conjunctions  ''and'*  and  **or,''  nor  is  it  a  ques- 
tion of  definition  of  the  adverbs  '' negligently ' '  and 
*' carelessly. ' '  It  is  a  question  as  to  whether  certain 
allegations  of  the  complaint  have  been  denied.  A 
very  short  word  may  change  the  whole  meaning  of  a 
sentence.  Eliminate  the  little  adverb  '*not"  from  the 
Ten  Commandments  and  there  remains  an  injunc- 
tion to  commit  the  very  offenses  there  prohibited. 
A  law  requiring  an  offender  to  be  fined  **and''  im- 
prisoned would  not  be  complied  with  by  inflicting  a 
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fine  and  omitting  the  imprisonment,  and  vice  versa. 
One  requiring  an  offender  to  be  fined  ''or"  impris- 
oned would  be  violated  by  inflicting  both  fine  and 
imprisonment.  The  distinction  is  so  plain  it  is  sel- 
dom that  pleaders  overlook  it;  and  there  is  a  reason 
for  the  fa^t,  referred  to  in  counsel's  brief,  that  the 
only  decisions  cited  in  the  opinion  are  away  back  in 
the  fourth  and  fifth  volumes  of  the  Oregon  Reports. 
That  reason  is  that  few  attorneys  have  committed  the 
same  error,  but  it  may  be  noted  that  in  McCormick 
Machine  Co.  v.  Hovey,  36  Or.  259  (59  Pac.  189),  in 
an  opinion  by  Wolverton,  C.  J.,  it  was  held  that  a 
denial  of  the  character  here  indicated  raised  no  issue, 
and  that  ruling  was  followed  in  Minter  v.  Minter, 
80  Or.  369  (157  Pac.  157). 

The  petition  for  rehearing  is  denied. 

Reversed.    Reheabino  Denied. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Burnett 
and  Mb.  Justice  Benson  concur. 


Argned  Mareh  29,  reTersed  April  18,  rehearing  denied  July  ll^  1910. 

PHIPPS  V.  MEDFORD. 

(156  Pac.  787;  158  Pac.  666.) 

Maxdeiptl  Oorporatlpns— PaUic  IminroTements— AaBeasmento  for  Ben- 
efits—Notice— Cnratlye  Act. 

1.  Though  a  city  charter  provided  for  notice  to  adjacent  prop- 
erty owners  at  least  ten  days  before  commencing  construction  of  a 
sewer,  a  sewer  having  been  constructed  without  such  notice  an  ini- 
tiative amendment  to  the  charter  providing  for  the  levy  on  realty 
for  sewers  after  construction,  was  valid,  and  applied  to  such  sewer, 
AS  it  would  have  been  permissible  in  the  first  place  to  allow  con- 
struction without  previous  notice,  and  it  being  within  legislative  power 
by  subsequent  enactments  to  dispense  with  or  obviate  any  previous 
provisioii  which  might  have  been  originally  omitted* 
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HnnldiMa    Corporations— Public    InqHroTements— Assessiiieiito— Ezer- 
dae  of  LegiBlatlTe  Discretion— Beview  by  the  Courts. 

2.  In  A  suit  to  remoye  a  cloud  from  tbe  title  of  real  estate  said 
to  consist  of  an  assessment  attempted  to  be  levied  to  pay  for  the 
sewer,  in  the  absence  of  fraud  or  criminidity  on  the  part  of  the  city 
officials,  the  assessments  of  the  tax  being  an  exercise  of  municipal 
power  referable  to  the  legislative  discretion  of  the  city  council,  a 
fault  in  the  construction  of  the  sewer  is  not  open  to^the  court's  in- 
quiry. 

Municipal  Corporations — ^Public  Improremeats— Assessments — ^Decree 
of  InyaUclity— Beasassment. 

3.  A  decree  of  the  court  declaring  void  an  assessment  of  taxes  upon 
adjacent  owners  for  construction  of  a  sewer  affected  only  the  assess- 
ment there  involyed,  and  cannot  prevent  any  future  levy  under  the 
charter  as  amended  by  Section  132a,  providing  for  levy  on  adjacent 
realty  for  sewers  after  construction. 

Bffnnicipal  Corporations— Amendment  of  Chartsr. 

4.  Under  Article  XI,  Section  2,  of  the  Constitution,  conferring 
power  upon  the  voters  of  every  city  or  town  to  amend  their  charters, 
to  the  extent  that  a  legislative  charter  is  inconsistent  with  a  change 
wrought  by  the  legal  voters  in  that  instrument,  the  latter  expression 
of  the  legislative  power  vested  in  them  must  prevail. 

Attorney  and  Client — Conducts-Presentation  of  the  Case. 

5.  It  is  the  attorney's  duty,  without  flattery  or  scurrility,  to  pre- 
sent his  view  of  the  law,  irrespective  of  an  adverse  ruling  of  the  court. 

Municipal  C<»rporatlonft— Public  Improvements — l^^ial  Assessments — 
Assessments  for  Completed  Work. 

6.  The  initiative  amendment  to  the  charter  of  Medford  is  a  valid 
exercise  of  municipal  power  to  levy  special  assessments,  although  it 
provides  for  levying  an  assessment  for  work  already  executed. 

Municipal  Corporations — Charter  Provisions— /Construction. 

7.  Where  an  initiative  municipal  charter  provision  was  so  designed 
as  to  embrace  the  whole  subject  matter  and  was  in  conflict  with  the 
legislative  charter,  the  earlier  enactment  yields  to  the  later. 

Munidpal  Corporations— Public  Improvements^-Spedal  Assessments — 
Time  of  Assessment. 

8.  Under  Medford  Charter,  Section  132a,  providing  that,  regard- 
less of  defects  in  former  proceedings,  the  common  council  may  com- 
mence anew  and  proceed  to  levy  an  assessment  for  the  improvement, 
it  is  not  necessary  for  assessment  after  completion  of  the  improvement 
that  there  shall  have  been  an  earlier  and  defective  proceeding^  but 
the  assessment  may  be  made  at  any  time  after  the  improvement. 

ConsUtuticmal  Law — Scope  of  Judicial  Beview— Policy  of  Law. 

9.  The  court  is  not  concerned  with  the  policy  of  the  initiative 
and  referendum  system,  but  must  construe  such  laws  and  laws  en- 
acted thereunder  as  it  finds  them. 

iAs  to  judicial  inquiry  into  motives  prompting  enactment  of 
inance  relating  to  local  improvement,  see  no&  in  Ann.  Cas. 
1912A,  718.] 
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Hmileipal  Oorpcratloiis— ImproTements— Beusessmenta — Statute. 

10.  Medford  Charter,  Section  132a,  providing  for  reasseBsment  in 
ease  of  defective  proceeding!  on  proper  notice  and  after  time  is 
fixed  for  considering  protests,  is  a  proper  exercise  of  the  legislative 
power,  committing  such  hearing  to  the  municipal  council. 

Mimlclpal     Corporatloiift— Improvementa— ABseasments — ^Dedglon     of 
OoimcU— Collateral  Attack. 

11.  In  a  suit  to  remove  a  cloud  from  plaintiff's  title  alleged  to 
result  from  the  action  of  the  municipal  council  assessing  a  tax  for 
municipal  improvements,  its  decision  must  be  respected  on  collateral 
attack,  in  the  absence  of  allegation  of  fraud  in  the  procedure. 

From  Jackson :  Frank  M.  Calkins,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  snit  by  W.  E.  Phipps  and  others  against  the 
City  of  Medford  to  remove  a  cloud  from  the  title  to  the 
real  property  of  the  plaintiffs.  It  is  said  to  consist  of 
an  assessment  attempted  to  be  levied  by  the  municipal 
defendant  upon  the  holdings  of  the  plaintiffs  within  its 
boundaries  to  pay  for  a  sewer  which  had  been  laid  in 
that  city.  It  is  claimed  that  the  rating  was  void  be- 
cause the  municipality  had  not  given  notice  prior  to  the 
commencement  of  the  improvement  calling  upon  the 
property  holders  to  show  cause  why  the  same  should 
not  be  constructed.  As  an  additional  cause  of  suit,  the 
complaint  alleges  the  result  of  former  litigation  to  re- 
move a  cloud  growing  out  of  the  same  transaction, 
whereby  the  court  declared  the  impost  void,  and  this  is 
relied  upon  as  res  adjudicata  estopping  the  defendant 
from  enforcing  the  levy  here  involved. 

The  answer  admits  that  no  notice  was  given  prior  to 
the  initiation  of  the  work,  but  it  counts  upon  subse- 
quent provisions  of  the  charter  which  the  city  says 
authorizes  its  council  to  reassess  property  for  an  im- 
provement of  the  kind  actually  made,  either  when  the 
former  assessment  has  been  declared  void,  or  when  the 
council  in  its  own  opinion  shall  conclude  it  is  illegal  or 
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of  doubtful  validity.    From  a  decree  according  to  the 
prayer  of  the  complaint,  the  defendant  appeals. 

Revebsbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  R.  McCabe. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  E.  Phipps. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  It  is  admitted  that  by  the  charter  of  the  City  of 
Medford,  enacted  by  the  legislative  assembly  of  the 
state  February  7,  1905,  the  city  is  empowered  to  con- 
struct all  necessary  sewers  of  sufficient  capacity  to  pro- 
duce a  complete  system  of  drainage ;  to  cause  the  ex- 
pense thereof  to  be  visited  upon  the  property  directly 
benefited  by  and  adjacent  to  the  same;  to  declare  by 
ordinance  the  manner  of  carrying  said  assessment  into 
full  effect ;  and  that  the  charter  on  that  subject  has  this 
provision  : 

**The  council  shall  provide  by  ordinance  that  the 
owners  of  said  adjacent  property  shall  be  served  by 
notice  by  the  city  recorder  at  least  ten  days  before  the 
beginning  of  the  construction  of  said  sewer,  drain  or 
ditch,  calling  upon  such  property  owners  as  are  adja- 
cent thereto  and  benefited  thereby  to  appear  before 
said  council  and  show  cause  if  any,  why  said  property 
should  not  be  assessed  for  the  construction  of  said 
sewer,  drain  or  ditch,  and  in  the  event  that  the  said  or 
any  property  owner  or  owners  shall  see  fit  to  protest 
against  the  construction  of  said  sewer,  drain  or  ditch, 
the  said  council  shall  at  such  time  as  it  may  appoint, 
consider  said  protest,'^  etc. 

Without  giving  the  notice  prescribed  in  the  excerpt 
just  quoted,  the  city  actually  made  the  improvement  in 
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question  in  1910  and  1911.  The  defendant  avows  that 
the  sewer  had  been  constructed  and  was  in  actual  use 
and  operation  for  nearly  three  years  before  the  ordi- 
nance now  under  consideration  was  adopted  to  enforce 
a  tax  for  the  payment  of  the  expense  thereof.  The 
charter,  however,  contains  this  provision,  enacted  by 
the  legal  voters  of  the  city  under  the  initiative  process : 

**Sec.  132a.  Whenever  heretofore  or  hereafter  the 
C4)uncil  has  caused,  or  may  cause,  any  street  or  alley  to 
be  improved,  or  has  caused  any  sewer  or  water-main  to 
be  laid  and  has,  or  may  hereafter  assess  or  attempt  to 
assess  upon  the  property  adjacent  thereto  or  benefited 
thereby  the  cost  of  such  improvement,  and  said  assess- 
ment by  reason  of  any  failure  to  give  any  requisite  no- 
tice or  by  reason  of  any  other  defect  in  the  proceedings 
leading  up  to  the  making  of  such  improvement  or  the 
levying  of  such  assessment  shall  be  declared  to  be  void 
by  any  court,  or  if  the  council  shall  be  of  the  opinion 
that  said  assessment  is  illegal  or  doubtful  by  reason  of 
any  such  omission  or  defect,  said  council  may  cause  the 
cost  of  said  improvement  to  be  reassessed  against  the 
property  adjacent  to  said  improvement  or  benefited 
thereby,  in  the  following  manner :  The  council  shall  de- 
clare by  resolution  its  intention  to  make  such  reassess- 
ment, which  resolution  shall  briefly  describe  the 
improvement,  and  shall  declare  the  intention  of  the 
council  to  assess  the  cost  thereof  upon  the  property 
adjacent  to  said  improvement,  or  benefited  thereby, 
describing  in  said  resolution  each  parcel  of  property 
which  it  intends  so  to  reassess  and  the  amount  it  pro- 
poses to  assess  against  each  parcel.  Said  resolution 
shall  fix  the  time  and  place  for  holding  a  meeting  of  the 
council  at  which  all  protests  against  reassessing  the 
cost  of  said  improvement  against  adjacent  property,  or 
property  benefited  thereby,  shall  be  heard.  Said  reso- 
lution shall  be  published  three  times  in  a  newspaper 
published  and  of  general  circulation  in  said  city,  and 
shall  be  posted  in  five  public  places  in  said  city,  at  least 
ten  days  before  tiie  date  of  said  meeting. ' ' 
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The  city  recites  in  detail  in  its  answer  all  its  proceed- 
ings under  Section  132a,  and  the  record  shows  a  suflB- 
cient  compliance  with  the  same.  The  decree  pleaded 
as  an  estoppel  by  the  plaintiffs  does  not  refer  to  the 
last  assessment,  but  prevents  the  enforcement  of  one 
made  indeed  after  the  sewer  had  been  completed  but 
before  the  one  now  involved ;  it  being  the  fact  as  shown 
by  the  record  that  two  assessments  had  been  attempted, 
both  after  the  accomplishment  of  the  work.  The  cru- 
cial question  of  the  case  is  whether,  in  face  of  the  pro- 
vision for  previous  notice  found  in  the  legislative  char- 
ter, the  city,  by  virtue  of  the  initiative  amendment 
called  Section  132a,  could  lawfully  levy  upon  realty  to 
pay  for  a  sewer  constructed  as  this  one  was  without 
having  given  previous  notice  to  the  property  holders. 

It  is  a  conceded  fact  that  the  sewer  actually  has  been 
constructed  by  the  city.  It  would  have  been  permis- 
sible in  the  first  place  to  provide  by  charter  that  the 
city  could  do  this  without  notice  to  anybody,  and  that, 
it  having  been  completed,  the  municipal  authorities 
could  call  upon  the  adjacent  property  holders  ratably 
to  meet  the  expense,  always  provided  that  at  some 
stage  in  the  proceedings  the  taxpayer  should  have  the 
right  and  opportunity  to  be  heard  before  the  exaction 
was  visited  upon  him  whereby  he  might  be  deprived  of 
his  estate.  It  is  within  the  legislative  power  by  subse- 
quent enactment  to  dispense  with  or  obviate  any  pre- 
vious provision  which  might  have  been  omitted  origi- 
nally in  such  proceedings,  and  such  is  the  rule  laid 
down  in  Thomas  v.  Portland,  40  Or.  50  (66  Pac.  439) ; 
Duniway  v.  Portland,  47  Or.  103  (81  Pac.  945) ;  Hughes 
V.  Portland,  53  Or.  370  (100  Pac.  942) ;  Mills  v.  Charle- 
ton,  29  Wis.  400  (9  Am.  Rep.  578) ;  Schintgen  v.  La 
Crosse,  117  Wis.  158  (94  N.  W.  84) ;  Smith  v.  Detroit, 
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iSO  Mich.  572  (79  N.  W.  808).  This  the  city  has  done 
by  the  initiative  charter  amendment.  Such  legislation 
is  designed  to  compel  payment  for  improvements  by 
real  estate  which  is  actually  and  equitably  benefited 
thereby.  It  is  referable  to  the  taxing  power  of  govern- 
ment, which  is  an  attribute  of  sovereignty.  The  muni- 
cipality, endowed  with  that  function,  is  entitled  to  pur- 
sue its  object  with  the  pertinacity  of  a  nemesis  until  it 
attains  its  purpose  regardless  of  objections  which  do 
not  measure  up  to  the  standard  of  equity  and  good  con- 
science. This  power  is  attended  by  and  is  subject  to 
the  constant  condition  that  at  some  point  in  their  effort 
to  lay  a  tax  upon  property  the  owner  thereof  must  have 
an  opportunity  to  be  heard,  so  that  his  holding  shall 
not  be  taken  from  him  nor  burdened  without  due 
process  of  law.  All  these  terms  are  fulfilled  by  the  ini- 
tiative amendment  to  the  charter. 

2.  Some  fault  is  found  with  the  construction  of  the 
sewer  whereby  it  is  not  fully  efficient.  In  the  absence 
of  any  allegation  of  fraud  or  criminality  on  the  part  of 
the  officials  representing  the  city,  this  is  not  a  subject 
open  to  our  inquiry.  It  is  an  exercise  of  municipal 
power  referable  to  the  legislative  discretion  of  the  city 
council  with  which  we  cannot  interfere.  The  plaintiffs 
cite  authorities  like  Van  Sant  v.  Portland,  6  Or.  399, 
WUson  V.  Salem,  24  Or.  504  (34  Pac.  9,  691),  Smith  v. 
Portland,  25  Or.  302  (35  Pac.  665),  Strout  v.  Portland, 
26  Or.  299  (38  Pac.  126),  and  similar  precedents,  to 
establish  the  contention  that  in  making  public  improve- 
ments which  lead  to  an  enforcement  of  a  tax  on  adja- 
cent property  the  charter  provisions  must  be  strictly 
construed.  These  would  be  applicable  if  an  attack  had 
been  made  directly  upon  an  assessment  based  immedi- 
ately upon  the  original  proceeding  or  upon  the  first 
assessment  occurring  thereafter.    It  must  be  remem- 
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bered,  however,  that  this  is  an  independent  proceeding 
begun  anew  under  the  initiative  Section  132a,  and  has 
no  further  dependence  upon  the  former  transactions 
than  what  is  found  in  the  actual  fact  that  the  knprove- 
ment  really  has  been  accomplished.  The  case  is  not 
like  Murray  v.  La  Grande,  76  Or.  598  (149  Pac.  1019). 
There  the  charter  provided  that  the  council  should  give 
notice  to  the  property  holder  of  its  intention  to  levy  the 
assessment  and  of  a  description  of  the  improvement 
proposed,  together  with  the  boundaries  of  the  district 
to  be  affected  and  the  estimated  cost  of  the  project  des- 
ignating the  time  when  the  freeholder  might  be  heard 
pn  all  these  matters.  The  charter  treated  entirely  of 
prospective  improvements,  giving  the  land  owner  an 
opportunity  to  contest  not  only  the  kind,  but  also  the 
cost  and  the  feasibility  of  the  proposed  betterment. 
The  Medford  Charter  under  consideration  is  not  lim- 
ited to  prospective  undertakings,  but  gives  the  council 
power  to  act  on  past  improvements  actually  accom- 
plished. Here,  according  to  the  dty^s  fundamental 
law,  the  council  has  perpetual  power  to  pursue  the  ad- 
jacent property  until  it  succeeds  in  framing  a  regular 
proceeding  complying  with  the  initiative  charter  to 
compel  payment  of  the  actual  expense  incurred  by  the 
city  for  the  undertaking  already  completed. 

3, 4.  The  decree  of  the  court  pleaded  as  an  estoppel 
affects  only  the  assessment  there  involved.  It  cannot 
prevent  any  future  levy  regularly  devised  under  the 
charter  as  amended.  On  the  basis  that  the  initiative 
charter  amendment  was  a  lawful  exercise  of  the  power 
conferred  upon  the  voters  of  every  city  and  town  to 
amend  their  charters  under  Article  XI,  Section  2,  of 
the  Constitution,  the  proceedings  of  the  council  under 
the  last  assessment,  being  the  one  here  in  question,  ap- 
pear to  be  regular.    To  the  extent  that  the  legislative 


July,  1916.]  Phipps  v.  Medpobd.  127 


charter  is  inconsistent  with  the  change  wrought  by  the 
legal  voters  in  that  instrument,  the  latter  expression  of 
the  legislative  power  vested  in  them  must  prevail. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
bill  dismissed.  Bbvebsed. 

Mb.  Chiep  Justice  Moobe,  Mb.  Justice  MgBbide  and 
Mb.  Justice  Benson  concur. 


Denied  July  11,  1916. 

On  Petition  fob  Beheabino. 

(158  Pae.  666.) 

On  petition  of  respondents  for  rehearing. 

Denied. 

Mr.  W.  E.  Phipps,  for  the  petition. 

Mr.  B.  R.  McCahe,  contra. 

Department  1.  Mb.  Justice  Bubnett  delivered  the 
opinion  of  the  court. 

5.  A  very  earnest  petition  for  a  rehearing  of  this 
case  has  been  presented  on  behalf  of  the  plaintiffs  and 
has  had  our  careful  attention.  As  a  foreword,  we 
notice  this  statement  of  the  petitioner : 

**The  applicant  for  a  rehearing  occupies  a  some- 
what embarrassing  position.  If  his  supplication  is 
subservient,  sycophantic,  and  flattering,  his  sincerity 
and  honesty  of  purpose  may  be  questioned ;  while  if  he 
utters  his  actual  sentiment  and  opinion  of  the  decision, 
he  is  apt  to  alienate  the  affection  of  the  court.  * ' 

The  duty  of  an  attorney  to  his  client  requires  utter 
fearlessness  of  purpose  and  a  high  order  of  talent. 
The  function  of  the  court  which  counsel  is  called  upon 
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to  advise  is  to  declare  the  law  without  reference  to 
flattery,  invective  or  affection.  The  ascertainment  of 
the  legislative  will  as  limited  by  the  Constitutions  of 
the  state  and  of  the  United  States  is  the  sole  object  of 
judicial  quest.  The  true  lawyer  will  present  his  view 
to  the  court  without  sycophancy  on  the  one  hand  or 
scurrility  on  the  other.  He  will  courageously  declare 
his  views  of  the  true  rule  to  be  observed,  with  his  rea- 
sons therefor,  irrespective  of  the  adverse  ruling  of  the 
court.  His  duty  to  both  court  and  client  will  admit 
of  nothing  less.  His  character  as  a  gentleman  and  the 
dignity  of  his  profession  will  permit  of  nothing  more. 
Any  court  worthy  of  the  name  will  respect  such  con- 
duct although  it  may  not  concur  with  the  argument. 

6.  The  essence  of  the  contention  advanced  as  ground 
for  rehearing  is  that  because  the  city  council  did  not 
observe  the  mandate  of  the  legislative  charter  of  Med- 
ford  requiring  10  days  previous  notice  before  begin- 
ning the  construction  of  a  sewer,  the  laying  down  of 
such  a  drain  cannot  be  made  the  basis  of  any  future 
taxation  of  the  property  of  the  plaintiffs;  and  hence 
that,  although  the  legal  voters  of  Medford  had 
amended  their  charter  in  the  particulars  noted  in  the 
former  opinion,  such  legislation  was  ex  post  facto,  and 
could  not  be  made  to  apply  to  the  improvement  in  ques- 
tion, which  had  been  established  for  about  three  years 
before  the  present  effort  to  tax  for  it  had  been  inaugu. 
rated.  That  this  argument  is  fallacious  is  settled  by 
PhUlip  Wagner  v.  Leser,  239  U.  S.  207,  216  (60  L.  Ed. 
230,  36  Sup.  Ct.  Rep.  66,  68),  where  the  court  says: 

*'It  is  first  contended  that  the  complainant  is  de- 
prived of  its  property  without  due  process  of  law,  be- 
cause the  special  assessment  levied  upon  its  property 
is  for  the  special  benefits  long  since  accrued,  and  that 
the  statute  under  consideration  is  retrospective  in  its 
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operation,  thereby  disturbing  rights  which  had  accrued 
to  and  become  fixed  in  the  property  holders  long  be- 
fore the  passage  of  the  statute ;  that  the  state  had  no 
authority,  because  of  benefits  thus  long  since  con- 
ferred, to  make  the  assessment  in  question.  But  we 
deem  this  contention  foreclosed  by  the  decision  of  this 
court  in  Seattle  v.  Kelleher,  195  XT.  S.  351  (49  L.  Ed. 
232,  25  Sup.  Si  Rep.  44).  In  that  case  it  was  con- 
tended that  there  could  be  no  valid  assessment  for  a 
certain  improvement,  because  it  was  levied  after  the 
work  was  completed ;  but  this  court  met  that  contention 
by  saying :  *  The  principles  of  taxation  are  not  those  of 
contract  A  special  assessment  may  be  levied  upon  an 
executed  consideration;  that  is  to  say,  for  a  public 
work  already  done  (citing  authorities).  If  this  were 
not  so,  it  might  be  hard  to  justify  reassessments  (citing 
additional  precedents).  Of  course,  it  does  not  matter 
that  this  is  called  a  reassessment.  A  reassessment 
may  be  a  new  assessment.  Whatever  the  legislature 
could  authorize  if  it  were  ordering  an  assessment  for 
the  first  time,  it  equally  could  authorize  notwithstand- 
ing a  previous  invalid  attempt  to  assess.  The  pre- 
vious attempt  left  the  city  free  'to  take  such  steps  as 
were  within  its  power  to  take,  either  under  existing 
statutes,  or  under  any  authority  that  might  thereafter 
be  conferred  upon  it,  to  make  a  new  assessment  upon 
the  plaintiff's  abutting  property'  in  any  constitutional 
way:  Norwood  v.  Baker,  172  U.  S.  269,  293  (43  L.  Ed. 
443,  19  Sup.  Ct.  Rep.  187) ;  McNamee  v.  Tacoma,  24 
Wash.  591  (64  Pac.  791) ;  Annie  Wright  Seminary  v. 
Tacoma,  23  Wash.  109  (62  Pac.  444)." 

7.  This  ruling  by  the  highest  court  of  the  land 
demonstrates  that  the  amendment  of  the  city  charter 
in  question  is  a  valid  exerdse  of  municipal  power,  and 
that  it  is  permissible  to  provide  for  local  taxation  to 
reimburse  the  municipality  for  expenses  already  in- 
curred in  making  improvements  of  the  kind  mentioned. 
The  change  was  so  designed  as  to  include  the  whole 
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subject  matter  contained  in  the  section  of  the  ligis- 
lative  charter  upon  which  the  plaintiffs  rely  in  respect 
to  the  acquirement  of  jurisdiction  to  tax.  Hence  the 
earlier  enactment  must  yield  to  the  later  one,  where 
they  conflict :  Strickland  v.  Geide,  31  Or.  373  (49  Pac 
982).  The  initiative  power  conferred  upon  the  legal 
voters  of  cities  and  towns  by  Article  IV,  Section  la, 
and  Article  XI,  Section  2,  of  the  state  Constitution 
sanctions  the  adoption  of  the  amendment  known  as 
Section  132a  of  the  Medf  ord  Charter. 

8,9.  This  new  provision  is  very  sweeping  in  its 
terms.  It  substantially  provides  that,  no  matter  what 
the  defect  in  the  former  proceeding,  whether  it  be  juris- 
dictional or  otherwise,  and  no  matter  whether  it  shall 
have  been  declared  void  by  judicial  decision  or  if  the 
common  council  shall  be  of  the  opinion  that  the  assess- 
ment is  illegal  or  doubtful  for  any  reason,  it  may  com- 
mence anew  and  proceed  as  stated  in  the  revised  char- 
ter. It  cannot  be  contended  that,  as  a  preliminary  to 
a  valid  assessment  under  this  amended  charter,  the 
council  must  make  a  fictitious  impost  or  attempt  to  act 
without  jurisdiction.  To  urge  this  would  be  to  say 
that  a  void  act  is  the  essential  foundation  for  a  valid 
one.  The  law  does  not  require  a  vain  thing,  and  hence 
considering  the  whole  scope  of  the  amendment,  we  hold 
that  at  any  time  after  the  improvement  is  laid  down 
the  city  council,  upon  giving  to  the  property  holders 
to  be  affected  the  required  notice  and  an  opportunity  to 
be  heard,  may  proceed  to  assess  and  levy  taxes  to  re- 
imburse the  municipality  for  the  expense  of  the  already 
installed  improvement.  Counsel  for  petitioners  has 
divined  this  result.    He  says : 

*' While  industrious  citizens  are  busy  at  their  ordi- 
nary vocations,  special  elections  may  be  called  for  the 
purpose  of  voting  charter  amendments  such  as  132a. 
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In  a  city  containing  more  than  10,000  people,  only  310 
persons  may  vote  npon  such  an  amendment,  175  for 
and  135  against  the  measure,  adopting  it  by  40  votes. ' ' 

Snch  consequences  may  be  appalling  to  the  taxpayer, 
but  they  present  no  judicial  question.  The  initiative 
and  referendum  system  has  let  loose  upon  the  state 
such  agencies  and  such  results.  We  are  subject  to  a 
system  of  government  by.  popular  election.  K  indus- 
trious citizens  would  protect  themselves,  they  must 
make  attendance  at  the  ballot-box  part  of  their  ordi- 
nary vocations,  and  so  continue  until  the  people  in 
their  wisdom  shall  devise  a  more  conservative  system 
of  government..  Until  that  period  shall  arrive,  the 
courts  can  only  declare  the  law  as  it  is,  leaving  the 
change  to  be  wrought  by  the  people  themselves,  the 
original  source  of  all  constitutions  and  laws. 

We  are  urged  to  take  up  the  question  of  the  actual 
benefits  to  be  derived  or  not  by  the  property  of  the 
plaintiffs  from  the  construction  of  the  sewer  in  ques- 
tion. As  an  authority  for  so  doing,  we  are  cited  to  the 
case  of  Myles  Salt  Co.  v.  Board  of  Commrs.,  239  U.  S. 
478  (60  L.  Ed.  392,  36  Sup.  Ct.  Rep.  204).  That  was 
a  suit  to  restrain  the  sale  of  plaintiff's  land  for  a  tax 
levied  by  the  defendant  drainage  district.  It  seems 
that  the  property  of  the  plaintiff  consisted  of  an  island 
surrounded  on  two  sides  by  bayous,  on  the  rear  by  a 
salt-water  marsh,  and  on  the  front  by  a  bay.  The 
island  rose  abruptly  175  feet  or  more  above  the  sur- 
rounding marshy  lands  which  were  to  be  drained.  The 
problem  upon  the  island  was  to  prevent  washing  and 
erosion,  and  the  allegations  were  to  the  effect  that  the 
district  had  been  made  arbitrarily  to  include  this  eleva- 
tion so  as  to  levy  taxes  upon  it  for  a  scheme  that  would 
not,  in  any  way,  benefit  the  property,  but  would  impose 
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a  burden  upon  it  for  the  benefit  of  the  land  of  others, 
and  that  this  was  done  without  any  just  reason.  Sum- 
ming up  the  complaint,  it  is  thus  characterized  in  the 
opinion  of  the  court: 

**The  charge  is  that  plaintiff's  property  was  in- 
cluded in  the  district,  not  m  the  exercise  of  'legal  legis- 
lative discretion,'  not  that  the  scheme  of  drainage 
would  inure  to  the  benefit  of  the  property,  even  indi- 
rectly, but  with  the  predetermined  'purpose  of  deriv- 
ing revenues  to  the  end  of  granting  a  special  benefit 
to  the  other  lands  subject  to  be  improved  by  drainage, 
without  any  benefit'  to  plaintiff  'or  its  property  what- 
ever, '  present  or  prospective. ' ' 

10, 11.  The  case  was  before  the  court  on  a  general 
demurrer  to  the  complaint.  Nothing  appeared  in  the 
pleading  to  indicate,  as  here  appears,  either  that  the 
question  of  benefit  to  or  taxability  of  the  property  of 
plaintiff  had  been  heard  or  determined  by  any  lawfully 
established  tribunal,  or  that  an  opportunity  had  been 
given  for  that  purpose.  On  the  demurrer  the  allega- 
tions necessarily  were  taken  to  be  true  as  alleged.  If 
nothing  else  appeared,  the  demurrer  was  properly 
sustained.  But  the  present  case  is  widely  different. 
Written  large  on  the  amendment  is  the  provision  that 
notice  shall  be  given,  a  time  fixed  for  considering  pro- 
tests, and  that  ^e  council  shall  hear  and  determine  all 
objections  to  the  proposed  tax.  It  is  a  proper  exer- 
cise of  legislative  power  to  commit  this  hearing  and 
determination  to  the  municipal  council.  Its  decision 
must  be  respected  in  a  collateral  attack  upon  it,  in  the 
absence  of  any  allegation  of  fraud  in  the  procedure. 
This  is  in  accordance  with  our  previous  decisions.  It 
is  not  out  of  harmony  with  the  doctrine  of  the  Myles 
Salt  Co.  Case  {Myles  Salt  Co.  v.  Board  of  Commrs.)j 
239  XJ.  S.  478  (60  L.  Ed.  392,  36  Sup.  Ci  Bep.  204). 
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It  comports  with  the  rule  laid  down  in  the  syllabus  of 
French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  324 
(45  L.  Ed.  879,  21  Sup.  Ct.  Rep.  625) : 

**It  was  not  the  intention  of  the  Fourteenth  Amend- 
ment to  subvert  the  systems  of  the  states  pertaining 
to  general  and  special  taxation.  That  amendment 
legitimately  operates  to  extend  to  the  citizens  and  resi- 
dents of  the  states  the  same  protection  against  arbi- 
trary state  legislation,  affecting  life,  liberty,  and  prop- 
erty as  is  afforded  by  the  Fifth  Amendment  against 
similar  legislation  by  Congress,  and  the  federal  courts 
ought  not  to  interfere  when  what  is  complained  of  is 
the  enforcement  of  the  settled  laws  of  the  state,  appli- 
cable to  all  persons  in  like  circumstances  and  condi- 
tions, but  only  when  there  is  some  abuse  of  law, 
amounting  to  confiscation  of  property,  or  deprivation 
of  personal  rights.*' 

Hughes  v.  Portland,  53  Or.  370  (100  Pac.  942),  cited 
by  the  plaintiffs,  was  a  case  of  a  writ  of  review  directly 
attacking  the  proceeding  itself.  It  was  not  a  suit  to 
enjoin  the  collection  of  a  tax  involving  a  collateral  at- 
tadc  upon  the  assessment.  The  question  at  issue  in 
TerwUliger  Land  Co.  v.  Portland,  62  Or.  101  (123  Pac. 
57),  was  the  matter  of  competition  in  obtaining  bids 
from  contractors.  In  that  case  the  council  had  speci- 
fied a  particular  kind  of  patented  pavement  of  which  a 
certain  company  had  the  monopoly,  and  it  appeared 
that  by  the  terms  of  the  advertisement  no  other  per- 
son could  bid  for  the  work.  It  was  held  that  this  was 
an  incurable  violation  of  the  charter  providing  for  com- 
petition in  such  work.  No  such  question  arises  here. 
In  Dyer  v.  Bandon,  68  Or.  406  (136  Pac.  652),  the  ob- 
jection to  the  method  of  acquiring  jurisdiction  was  that 
the  notice  did  not  specify  the  kind  of  improvement  pro- 
posed, although  this  feature  was  required  by  the  char- 
ter.   No  question  is  here  raised  about  the  terms  of  the 
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notice.  The  contention  is  that  the  power  to  give 
notice,  and  in  pursuance  thereof  to  assess  the  plain- 
tiffs* property  for  an  already  established  improve- 
ment, is  utterly  wanting.  The  fallacy  of  the  position 
of  the  plaintiffs  is  that  they  rely  upon  the  legislative 
charter  and  ignore  the  subsequent  amendment  made 
by  the  voters  of  the  town.  The  sweeping  provisions 
of  the  latter  enactment  enable  the  council  to  take  up 
any  previous  improvement  within  the  direct  scope  of 
municipal  powers  by  a  new  and  distinct  proceeding, 
and  after  giving  notice  and  an  opportunity  to  be  heard 
and  determining  objections  thereto,  to  proceed  to  re- 
imburse the  city  for  previous  expenses  in  that  direc- 
tion. The  power  is  far-reaching,  and  may  fall  into 
the  hands  of  irresponsible  parties,  and  may  be  exer- 
cised in  a  manner  abhorrent  to  conservative  citizens, 
yet  it  exists;  and,  in  the  absence  of  any  allegation  of 
fraud  on  the  part  of  those  using  the  authority,  we  must 
respect  their  determination. 
The  petition  for  rehearing  is  denied. 

Bevebsbd.    Rehbabinq  Denied. 

Mb.  Chief  Justice  Moobb,  Mb.  Justiob  MoBbide  and 
Mb.  Justice  Benson  concur. 
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Submitted  on  brief  April  26,  affirmed  July  11,  1916. 

CASH  V.  GARRISON/ 

(158  Pac.  521.) 

▲ctfon— Nature  and  Form. 

1.  T&liere  a  complaint  alleges  the  conversion  of  personalty,  tlie 
breach  of  an  agreement  as  to  the  manner  in  which  business  should 
be  conducted,  and  misrepresentations  as  to  the  ownership  of  property 
involved  all  resulting  in  the  destruction  of  plaintiff's  business,  the 
action  is  not  in  the  nature  of  trover,  but  of  action  on  the  case. 

Damaitw    Elements— Injnry  to  Business. 

2.  In  an  action  on  the  case  in  which  plaintiff  alleges  the  eon- 
version  of  personalty,  the  breach  of  an  agreement  in  regard  to  the 
manner  in  which  business  should  be  conducted,  and  misrepresentations 
as  to  the  ownership  of  property,  all  tending  to  the  wrecking  of 
plaintiff's  business  for  the  benefits  of  defendants,  plaintiff  is  en- 
titled to  recover,  not  only  for  the  value  of  her  interest  in  the  physical 
property  converted,  but  for  the  resultant  injury  to  the  business. 

Appeal  and  Error— Disposition  of  Cause — ^Affirmance. 

3.  Under  Article  YXE,  Section  3,  of  the  Constitution,  as  amended, 
authorizing  the  Supreme  Court  to  affirm  the  judgment  when  it  can 
be  determined  that  it  was  such  as  should  have  been  rendered,  the 
judgment  in  an  action  for  conversion  of  property  and  injuiy  to 
plaintiff's  business  will  be  affirmed,  notwithstanding  technical  errors, 
where  the  Supreme  Court  determines  that  the  verdict  was  such  as 
should  have  been  rendered. 

[As  to  what  is  conversion,  see  note  in  15  Am.  Dec.  151.] 

From  Multnomah:  William  Galloway,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  McBBms. 

This  is  an  action  by  Emma  Cash  against  E.  B.  Gar- 
rison and  others,  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  by  reason  of  certain  alleged 
wrongful  and  fraudulent  acts  of  defendants.  The 
complaint  is  too  lengthy  to  be  inserted  here,  but  the 
substance  of  plaintiff's  alleged  cause  of  action  may  be 

*For  authorities  on  the  question  of  loss  of  profits  as  element  of 
damages  for  conversion,  see  note  in  52  I^  B.  A.  51.  And  for  cases 
passing  upon  the  question  of  loss  of  profits  on  sale  or  purchase  of 
DU8ine88y  ai  element  of  damages^  see  note  in  62  I^  B.  A.  238. 
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briefly  smninarized  as  follows :  At  the  times  mentioned 
in  the  complaint  defendants  Joseph  Mannix^  E.  B. 
Garrison  and  Bert  Robison  were  doing  business  under 
the  names  of  Portland  Bottling  Works,  Shasta  Water 
Company  and  Pioneer  Soda  Company.  Defendants 
Robison  and  Lidell  were  doing  business  as  partners 
under  the  name  of  Coca-Cola  Bottling  Works.  On 
and  prior  to  March  15, 1911,  William  H.  Carter,  Henry 
Maillard  and  Vance  Gratton  were  partners  engaged 
in  the  manufacture  of  soda  water,  Shasta  water  and 
other  like  substances,  under  the  firm  name  of  Carter- 
Maillard,  and  were  conducting  a  profitable  business 
and  owned  and  controlled  valuable  assets  consisting 
of  machinery  and  supplies  of  the  value  of  $10,000. 
On  March  15, 1911,  plaintiff,  with  the  consent  of  Grat- 
ton and  Garter,  purchased  the  one-third  interest  of 
Maillard,  paying  him  therefor  the  sum  of  $3,600,  and 
became  a  partner  in  the  business  with  Carter  and  Grat- 
ton. On  October,  1911,  defendants  Garrison,  Mannix 
and  Robison  conspired  together  for  the  purpose  of 
cheating  and  defrauding  plaintiff  to  get  control  of  the 
business,  property  and  assets  of  Carter-Maillard  and 
Shasta  Water  Company,  and  to  that  end  entered  into 
negotiations  with  Carter,  Gratton  and  plaintiff  to  pur- 
chase an  interest  in  said  property.  Mannix  with  the 
knowledge  and  consent  of  Garrison  and  Robison, 
falsely  represented  that  he  was  the  owner  of  the  prop- 
erty and  assets  of  the  Pioneer  Soda  Works,  which  he 
falsely  represented  had  property  and  assets  worth 
approximately  $10,000,  and  in  pursuance  of  the  fraud- 
ulent scheme  agreed  to  sell  the  same  to  the  Carter- 
Maillard  company  and  to  assume  and  pay  all  the  debts 
of  the  Carter-Maillard  company,  provided  they  would 
sell  to  him  an  undivided  one-fourth  interest  in  said 
partnership. 
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There  were  further  allegations  to  the  effect  that 
Mannix  was  not  the  owner  of  the  Pioneer  Soda  Workd 
and  that  Garrison  and  Robison  had  guilty  knowledge 
of  all  his  false  representations  and  that  the  trade  was 
closed  upon  the  terms  above  mentioned.  It  was  stij)- 
ulated  that  the  assets  of  the  Pioneer  Soda  Works 
would  be  consolidated  with  the  assets  of  the  Shasta 
Water  Company  and  Carter-Maillard,  and  that  Man- 
nix, acting  in  conjunction  with  Garrison  and  Robison, 
caused  all  the  property  of  the  Pioneer  Soda  Works 
to  be  brought  over  to  the  partnership  of  Carter-Mail- 
lard, and  the  business  of  the  several  companies  was 
consolidated,  which  partnership  did  a  large  and  profit- 
able  business  and  held  valuable  rights,  franchises  and 
licenses  in  the  State  of  Oregon.  In  November,  1911, 
the  defendants  Robison,  Mannix  and  Garrison,  for 
the  purpose  of  getting  possession  of  the  business  of 
the  consolidated  companies  and  defrauding  plaintiff, 
caused  to  be  organized  a  corporation,  known  as  the 
Portland  Bottling  Works,  and,  without  the  knowledge 
or  consent  of  plaintiff  and  against  her  will,  attempted 
to  turn  over,  and  did  turn  over,  to  said  corporation 
all  the  property  and  assets  of  the  consolidated  com- 
panies. To  abbreviate  several  pages  of  the  complaint, 
it  appears  therefrom  that  Garrison,  Mannix  and  Robi- 
son have  broken  their  agreement  to  pay  the  debts  of 
Carter-Maillard  and  the  Shasta  Water  Company,  have 
misapplied  its  receipts  and  disposed  of  its  property, 
and  so  fraudulently  managed  its  business  that  it  has 
fallen  from  a  highly  profitable  one  to  a  worthless  bank- 
rupt concern,  whereby  plaintiff  has  been  swindled  out 
of  the  legitimate  fruits  of  her  investment.  The  matter 
in  the  complaint  being  put  at  issue,  there  was  a  jury 
trial  and  a  verdict  for  plaintiff  for  the  sum  of  $1,250, 
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and,  from  a  judgment  upon  such  verdict,  defendants 
appeal. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ralph  E.  Moody,  Mr.  George  1.  Brooks  and  Mr. 
A.  Walter  Wolf. 

For  respondent  there  was  a  brief  submitted  by 
Messrs  Sheppard  &  Brock. 

Mb.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1,  2.  The  testimony  in  this  case  is  very  voluminous 
and  the  record  complex.  In  the  brief  of  appellants,  it 
is  assumed  that  this  is  the  old  common-law  action  of 
trover,  but  this  assumption  is  erroneous.  It  is  an  ac- 
tion on  the  case  as  nearly  as  it  can  be  assimilated  to 
any  of  the  common-law  forms  of  action.  It  sets  forth 
a  long  series  of  alleged  wrongs  and  grievances,  cul- 
minating in  the  fact  that  by  reason  of  all  these  plain- 
tiff has  lost  her  investment  and  has  been  deprived  of 
her  property.  So  far  as  the  conversion  of  the  phy- 
sical .properties  is  concerned,  it  has  the  aspect  of 
trover ;  so  far  as  a  breach  of  the  agreement,  in  regard 
to  the  manner  in  which  the  business  should  be  con- 
ducted, is  involved,  it  has  the  aspect  of  an  action  ex 
contractu;  so  far  as  the  misrepresentations  as  to  the 
ownership  of  the  property  are  concerned,  it  has  the 
aspect  of  an  action  for  deceit ;  but  all  the  various  acts 
and  delinquencies  tended  to  the  same  end,  namely,  to 
the  wrecking  and  absorption  of  plaintiff  *s  business  for 
the  benefit  of  defendants.    It  is  an  action  on  the  case. 
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and,  as  such,  if  plaintiff  was  entitled  to  recover  dam- 
ages at  all,  she  was  entitled  to  recover  not  only  for  the 
value  of  her  interest  in  the  physical  property  con- 
verted, but  for  the  resultant  injury  to  the  business. 

**A  series  of  wrongful  acts,  all  aimed  at  a  single  re- 
sult and  contributing  to  the  injury  complained  of,  to 
wit,  the  destruction  of  one's  business,  credit  and  repu- 
tation, may  be  counted  upon  collectively,  as  producing 
that  result,  in  an  action  on  the  case ' ' :  Oliver  v.  Per- 
kins,  92  Mich.  304  (52  N.  W.  734). 

3.  In  this  view  of  the  case,  many  of  the  objections 
to  the  instructions  of  the  court  disappear.  Numerous 
objections  were  made  to  the  rulings  of  the  court  in  re- 
gard to  the  admission  and  rejection  of  testimony;  in 
fact,  the  case  seems  to  have  been  tried  without  much 
regard  to  the  rules  of  evidence,  and  many  technical 
errors  in  this  respect  appear  in  the  transcript  of  tes- 
timony brought  here.  Considering  the  complicated 
state  of  the  pleadings  and  the  volume  of  testimony 
introduced,  it  is  small  wonder  that  errors  were  com- 
mitted. 

A  perusal  and  consideration  of  the  whole  case 
satisfies  us  that  the  appellants  engaged  in  a  ** get-rich- 
quick**  scheme  at  plaintiff's  expense,  and  that  the  ver- 
dict was  such  as  should  have  been  rendered,  and  there- 
fore, notwithstanding  the  technical  errors  appearing 
in  the  transcript,  the  judgment  should  be  aflBrmed,  as 
permitted  by  Article  "VTI,  Section  3,  of  our  amended 
Constitution,  and  it  is  so  ordered.  Affirmed. 

Mb.  Justiob  Eakik  absent. 
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Argaed  June  28,  reversed  Jolj  11,  1916. 

JEFFBEYS  V.  WEEKLY.* 

(158  Pac.  522.) 

Vendor  and  Purchaser— MlsrepresentotioiiB  of  Qiuuitlt|r. 

1.  The  introduction  of  the  words  "abont"  or  "estimated"  or  "more 
or  less"  in  a  conveyance  or  contract  for  a  conveyance  does  not  afford 
a  shield  against  liabilitv  for  false  representations  as  to  acreage,  and 
the  mere  fact  that  a  deficiency  is  very  large  in  proportion  to  the 
supposed  quantity  is  often  treated  as  in  itself  evidence  of  fraud  or 
mutual  mistake. 

Vendor  and  Pnrchaeer—Bemedies  of  Purchaser— FalM  Bepresenta- 
tlona— BeedBfllon. 

2.  Where  the  representations  of  a  seller  of  land  are  false,  are  of 
material  facts,  and  are  relied  upon  by  the  buyer,  it  is  immaterial,  in 
the  latter's  suit  for  a  rescission,  whether  the  representations  were 
knowingly  false. 

[As  to  liability  of  vendor  for  false  representations  innocently 
made,  see  note  in  Ann.  Oas.  19190,  63.] 

Vendor  and  Pnrchaaer— Bemedlee  of  Forchaaer— MlsrepreBentaitton  by 
Seller— Beedssion. 
8.  Where  the  seller  of  a  ranch,  who  had  lived  thereon  for  40  years, 
represented  that  it  had  about  60  acres  of  good  bottom  land,  whereas 
in  fact  there  were  only  about  40,  while  the  bottom  land  was  so 
plaeed  that  it  was  difficult  to  estimate  its  quantity  on  inspection,  the 
buyer  was  entitled  to  rescind. 

Vendor  and  Purchaser— Remedies  of  Purchaser- Bescission— Beten- 
tion  of  Possession. 
4.  In  a  suit  by  a  purchaser  for  rescission  of  contract  of  sale,  the 
fact  that  the  purchaser  remained  in  possession  of  the  property  after 
tender  to  the  vendor  by  way  of  rescission  is  matter  merely  addressed 
to  the  court  in  adjusting  the  rights  of  the  parties  in  relation  to 
rents,  improvements,  interest  or  the  like,  and  such  retention  of  pos- 
session does  not  necessarily  defeat  the  claim  of  rescission. 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.    Statement  by  Mb.  Jitstiob  Beak. 

This  is  a  suit  in  equity  by  John  S.  Jeffreys  against 
L  T.  Weekly  and  Q.  V.  Weekly  for  the  rescission  of 
an  executory  contract  for  the  purchase  by  plaintiff  of 

*As  to  right  of  purchaser  to  rely  on  vendor's  representation  as  to 
quantity  of  land  sold,  see  note  in  87  I^  B.  A.  610.  BiPOBXia. 
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a  ranch  in  Coos  County,  Oregon.  The  Circuit  Court 
found  in  favor  of  the  defendants,  and  rendered  a  de- 
cree accordingly.  Plaintiff  appeals.  The  purchase 
price  was  $10,500.  Plaintiff  paid  $3,500  at  the  time 
of  the  execution  of  the  contract  on  January  8, 1914,  and 
went  into  possession  of  the  farm  in  February  of  that 
year.  The  gist  of  the  plaintiff's  complaint  is  that  at 
the  time  of  making  the  agreement,  as  an  inducement 
to  the  plaintiff  to  purchase  the  land,  defendants  made 
the  following  representations  to  the  effect:  (1)  That 
the  described  premises  contained  60  acres  of  bottom 
land,  58  of  which  were  improved  and  2  of  which  were 
covered  by  a  hard  maple  growth;  (2)  that  the  water 
system  on  the  lands  was  supplied  from  a  Uve  spring, 
and  afforded  sufficient  water  the  year  around  for  all 
domestic  purposes  and  for  the  watering  of  the  live- 
stock on  the  ranch;  (3)  that  the  defendants  were  sell- 
ing to  plaintiff  a  merchantable  title  to  the  premises, 
except  as  to  the  lands  theretofore  conveyed  to  the 
school  district.  These  representations  were  alleged 
by  the  plaintiff  to  be  false.  He  averred  that  there 
were  not  to  exceed  34  acres  of  bottom  land,  nor  more 
than  32  of  it  improved ;  that  he  came  to  Coos  County 
only  a  few  weeks  before  the  making  of  the  contract, 
having  resided  for  about  35  years  in  the  eastern  part 
of  Washington  on  an  open,  rolling  prairie ;  that  he  was 
unacquainted  with  the  topography  of  lands  similar  to 
those  purchased,  and  therefore,  upon  viewing  the  land, 
.was  unable  accurately  to  estimate  its  acreage,  or  to 
compute  its  area  on  account  of  his  inability  to  read  or 
write ;  that  he  first  became  suspicious  that  the  repre- 
sentations of  the  acreage  were  false  in  the  spring  of 
1914,  when  he  obtained  the  assistance  of  a  neighbor, 
and  roughly  ascertained  that  there  was  a  material 
shortage;  that  in  July,  1914,  he  employed  a  civil  en- 
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gineer  and  caused  the  land  to  be  surveyed;  that  the 
bottom  lands  are  reasonably  worth  $125  an  acre ;  that 
the  water  system  does  not  afford  sufficient  water  for 
either  domestic  purposes  or  for  the  watering  of  the 
livestock  upon  the  premises,  which  he  discovered  dur- 
ing the  summer  season  of  1914;  that  about  May  11, 
1907,  the  defendants  had  sold  to  0.  C.  Eice  all  the 
merchantable  timber  from  the  tract,  except  the  maple 
wood  of  the  bottom  land,  and  had  given  the  purchaser 
15  years  from  the  date  of  the  deed  to  remove  the 
same;  that  the  first  intimation  he  had  of  the  Bice 
transfer  was  when  a  logger  came  there  about  May  1st 
to  see  about  cutting  the  timber,  and  the  first  certain 
knowledge  of  it  came  to  him  through  his  attorneys, 
whom  he  consulted  in  July,  1914;  that  at  the  time  of 
making  the  contract  he  relied  upon  the  representations 
of  the  defendants ;  that  the  exception  of  the  Rice  deed 
was  mentioned  in  the  written  agreement,  but  was  not 
understood  by  him ;  that  the  ranch  was  worth  several 
thousands  of  dollars  less  than  it  would  have  been  if 
the  representations  had  been  true ;  that  on  August  19, 
1914,  soon  after  the  discovery  of  the  falsity  of  the 
representations,  he  rescinded  the  contract,  delivered 
to  the  defendants  notice  of  rescission,  and  tendered 
the  property  to  them,  which  they  refused.  Defend- 
ants deny  the  making  of  any  false  representations,  and 
aver  that  I.  T.  Weekly,  defendant,  told  the  plaintiff 
that  the  lands  had  never  been  surveyed,  except  a  par- 
cel of  7  acres ;  that  he  also  told  him  that  there  were, 
about  58  acres  of  bottom  land,  2  acres  of  which  were 
covered  by  a  hard  wood  growth ;  that  he  did  not  guar- 
antee, warrant  nor  misrepresent  the  number  of  acres 
of  bottom  land,  and  that  the  same  was  given  only  as 
a  matter  of  opinion  by  him;  that  plaintiff  examined 
the  premises  before  making  the  contract,  and  had  an 
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opportunity  to  estimate  the  area  of  the  different  kinds 
of  land ;  that  defendants  never  knew  the  exact  amount 
of  bottom  land  or  plow  land  on  the  ranch ;  that  plain- 
tiff was  informed  that  the  water  in  the  spring  went 
low  in  dry  seasons,  and  also  of  the  sale  of  the  timber 
to  0.  C.  Eice.  Defendants  further  averred  that,  after 
obtaining  full  knowledge  of  the  condition  of  the  land, 
plaintiff  treated  the  property  as  his  own,  and  was 
thereby  estopped  from  claiming  the  relief  prayed  for 
in  his  complaint. 

The  reply  puts  in  issue  the  new  matter  of  the  com- 
plaint, and  alleges  that  after  the  discovery  of  the  fraud 
plaintiff  exercised  dominion  over  the  premises  only  for 
the  purpose  of  preserving  the  same. 

Bbvebsed.    Deobeb  Rendered. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Peck  d  Peck,  with  an  oral  argument  by  Mr. 
Cassius  R.  Peck. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Lawrence  Liljeqvist  and  Mr.  A.  J.  Sherwood, 
with  an  oral  argument  by  Mr.  LUjeqvist. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  appears  from  the  evidence  that  a  short  time  be- 
fore the  making  of  the  contract  plaintiff  was  intro- 
duced to  defendant  I.  T.  Weekly,  and  among  the  first 
questions  which  he  asked  in  making  the  negotiations 
for  the  purchase  of  the  farm  was  how  many  acres  of 
bottom  land  there  were.  The  only  dispute  in  regard 
to  the  answer  given  by  Weekly  is  whether  or  not  he 
said  there  were  60  acres,  2  of  which  were  maple  grove 
and  58  susceptible  of  plowing,  or  whether  he  said  there 
were  ** about*'  that  many.    The  estimate  of  the  value 
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of  the  bottom  land,  which  appears  to  be  the  most  valu- 
able part  of  the  farm,  varies  from  $125  to  $250  an 
acre.  The  remainder,  except  about  2  or  3  acres  of 
bench  land  upon  which  the  buildings  are  situated,  is 
estimated  to  be  worth  about  $15  or  $20  an  acre.  A 
fair  valuation  of  the  bottom  land  would  seem  to  be 
$150  an  acre.  Plaintiff  employed  a  Mr.  Gettings,  a 
civil  engineer,  to  measure  the  bottom  lands.  Accord- 
ing to  his  survey  there  were  37.38  acres  thereof,  31.69 
of  which  were  in  cultivation.  Defendants  engaged 
Mr.  Gould,  the  county  surveyor,  to  make  a  measure- 
ment, which  showed  40  acres  of  bottom  land,  36  acres 
of  which  could  be  cultivated  and  32  that  had  been 
improved. 

1.  There  is  considerable  evidence  in  the  record  as 
to  the  exact  language  that  was  used  by  Weekly. 
Plaintiff,  who  signs  his  name  with  a  cross,  was  in- 
formed that  he  could  rely  upon  the  information  given 
him  by  defendant  Weekly,  and  it  appears  that  he  did 
so.  As  shown  by  the  two  surveys,  there  is  but  little 
difference  in  the  area  of  the  bottom  land,  which  is 
accounted  for  principally  by  a  variation  as  to  what 
was  considered  bottom  land  in  making  the  same.  In 
his  measurement  the  county  surveyor  included  the 
land  between  high  and  low  water  mark  on  the  river. 
Whatever  language  defendant  employed,  the  record 
shows  that  he  intended  to  induce  the  plaintiff  to  be- 
lieve that  there  were  about  60  acres  of  valuable  bottom 
land,  58  of  which  could  be  cultivated.  The  introduc- 
tion of  the  words  *'abouf  or  ** estimated*'  or  *'more 
or  less"  in  a  conveyance  or  a  contract  for  a  convey- 
ance does  not  afford  a  shield  against  liability  for  false 
representations,  and  the  mere  fact  that  a  deficiency 
is  very  large  in  proportion  to  the  supposed  quantity 
is  often  treated  as  in  itself  evidence  of  fraud  or  mutual 
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mistake :  Boddy  v.  Henry,  126  Iowa,  31  (101  N.  W.  447, 
452) ;  Brawley  v.  United  States,  96  XJ.  S.  172  (24  L.  Ed. 
622) ;  Belknap  v.  Sealey,  14  N.  Y.  155  (67  Am.  Dec. 
120) ;  Hosleton  y.  Dickinson,  51  Iowa,  244  (1  N.  W/ 
556) ;  Estes  v.  Odom,  91  Ga.  600  (18  S.  E.  356,  357) ; 
Harrdl  v.  HUl,  19  Ark.  102  (68  Am.  Dec.  208). 

The  main  contention  of  the  defendant,  and,  as  we 
understand  the  record,  the  principal  reason  for  the 
finding  of  the  trial  court,  is  that  the  defendant  Weekly 
qualified  his  statement  by  saying  that  there  were 
'^ about''  60  acres;  and  that  this  was  not  a  false  state- 
ment, but  an  expression  of  an  opinion,  and  that  plain- 
tiflF  was  given  an  opportunity  to  inspect  the  land  for 
himself.  It  appears  that  the  defendant  had  resided 
upon  the  land  for  abput  40  years,  and  had  cleared  and 
cultivated  the  bottom  land,  in  regard  to  which  there 
is  the  principal  controversy;  that  the  plaintifif  visited 
the  premises  before  making  the  bargain,  and  exam- 
ined the  bottom  land,  which  is  in  an  irregular  shape, 
a  portion  of  it  being  situated  upon  both  sides  of  Elk 
Creek  which  is  winding  and  flows  into  the  East  Pork 
of  the  Coquille  River,  and  another  part  located  upon 
the  river  somewhat  at  a  right  angle  to  the  land  on  the 
creek.  It  is  very  diflScult  to  estimate  its  area.  He 
made  two  other  visits  before  the  contract  was  signed, 
but  did  not  examine  the  land.  The  plaintiff  desired 
the  ranch  for  raising  stock  and  dairying,  and  the  area 
of  the  bottom  land,  which  is  good  and  tillable,  was  a 
material  consideration  in  the  negotiations  and  in  fram- 
ing the  contract  There  was  a  shortage  of  more  than 
one  third.  It  is  clear  that  the  plaintiff  did  not  obtain 
what  he  purchased  or  that  for  which  he  contracted. 
As  soon  as  he  discovered  this  he  demanded  of  defend- 
ant Weekly  that  he  adjust  the  matter.  The  latter 
answered  that  there  was  ** Nothing  doing.*'    The  de- 
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fendant  seemed  to  consider  that  if  he  did  not  make 
any  positive  false  statement,  plaintiff,  Jeffreys,  was 
legitimate  prey.  Whatever  phraseology  was  em- 
ployed by  Weekly,  Jeffreys  was  overreached  and  de- 
ceived in  the  transaction.  Weekly  states  that  there 
was  not  mnch  said  about  the  timber  being  sold.  In 
the  contract  the  exception  is  stated  thus :  * '  Subject  to 
the  provisions  of  that  certain  deed  made  by  the  first 
parties  hereto  to  O.  C.  Bice,  recorded  May  14,  1907,*' 
and  naming  the  record.  It  is  clear  that  Jeffreys  did 
not  understand  fully  at  the  time  of  making  the  ^con- 
tract that  the  timber,  estimated  at  about  3,000,000  feet, 
had  been  sold  from  the  land.  The  water  supply,  which 
was  piped  from  a  spring,  was  short  during  the  season 
of  1914.  While  these  facts  are  not  of  as  much  magni- 
tude as  the  deficiency  in  the  acreage  of  the  bottom 
land,  they  at  least  lend  color  to  the  transaction.  If  a 
merchant  should  sell  to  Mr.  Weekly  a  can  of  coffee 
supposed  to  contain  60  pounds,  and  there  should  be 
only  40  pounds,  he  would  not  consider  it  a  fair  deal. 
If,  in  settling  a  transaction,  plaintiff  had,  by  mistake, 
paid  Weekly  $60  when  it  was  intended  and  agreed  that 
$40  was  due,  the  difference  could  unquestionably  bS 
recovered. 

2, 3.  If  the  representations  of  defendant  were  false, 
were  of  material  facts,  and  relied  upon  by  plaintiff, 
in  this  suit  for  a  rescission,  it  is  immaterial  whether 
the  representations  were  knowingly  false  or  other- 
wise: Vaughn  v.  Smith,  34  Or.  56,  57  (55  Pac.  99); 
Cawston  v.  Sturgis,  29  Or.  331  (43  Pac.  656) ;  Bonelli 
V.  Burton,  61  Or.  435  (123  Pac.  37) ;  Joplin  v.  NunneUy, 
67  Or.  574  (134  Pac.  1177) ;  McCrea  v.  Hinkson,  65  Or. 
137  (131  Pac.  1025) ;  Spence  v.  Hull,  75  Or.  274  (146 
Pac.  95).    In  39  Cyc  1267,  it  is  stated : 
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**  Fraud  or  misrepresentation  as  to  the  quantity  of 
the  land  contracted  for  relates  to  a  material  fact  and 
avoids  the  contract,  unless  the  statement  is  a  mere 
expression  of  opinion,  or  the  circumstances  are  such 
that  the  purchaser  has  no  right  to  rely  on  the  state- 
ment. In  such  cases  it  is  immaterial  whether  the  sale 
was  by  the  imit  of  area,  such  as  the  acre,  or  was  in 
gross. ' ' 

In  Van  de  Wide  v.  Garhade,  60  Or.  593  (120  Pac. 
752),  this  court  indicated  that,  if  the  assertion  is  of 
a  present  condition  capable  of  being  proved  or  dis- 
proved, it  is  a  statement  of  fact  and  not  of  an  opinion. 
In  Shute  v.  Johnson,  25  Or.  61  (34  Pac.  966),  this  court 
said: 

* '  But  if  the  representations  were  intended  to  be  the 
statement  of  a  fact,  to  be  understood  and  relied  upon 
as  such,  relief  will  be  granted. ' ' 

In  Smith  v.  Anderson,  74  Or.  94  (144  Pac.  1159), 
this  language  was  used: 

'*  However,  it  is  not  always  easy  to  decide  whether 
a  given  statement  is  one  of  opinion  or  of  fact.  To  be 
considered  in  deciding  the  question  is  the  subject 
matter,  the  respective  knowledge  of  the  parties,  and 
the  form  of  the  statement.*' 

In  Boelk  v.  Nolan,  56  Or.  237  (107  Pac  691),  we 
find: 

**A  matter  of  opinion  may  amount  to  an  aflSrmation 
of  fact,  when  the  parties  are  not  dealing  upon  equal 
terms,  and  one  of  them  has,  or  is  presumed  to  have, 
means  of  information  not  equally  open  to  the  other. ' ' 

In  the  present  case  the  vendor  had  resided  upon  the 
land  for  about  40  years.  He  had  cleared  the  bottom 
land  and  cultivated  it,  and  would  certainly  be  pre- 
sumed to  be  familiar  with  its  area ;  while  the  plaintiff, 
a  stranger  in  that  part  of  the  state,  had  seen  the  land 
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during  one  day.    In  Koehler  v.  Dennison,  72  Or,  373 
(143  Pac  653) y  it  is  enunciated  thus: 

*"rhe  rule  that  no  one  is  liable  for  an  expression  of 
an  opinion  is  applicable  only  when  the  opinion  stands 
by  itself  as  a  distinct  thing/' 

In  Cawston  v.  Sturgis,  29  Or.  331  (43  Pac.  656),  the 
syllabus  tersely  shows  the  opinion  upon  this  point  as 
follows : 

**  Misrepresentations  of  material  matters  recklessly 
made  as  of  one 's  own  knowledge,  without  in  fact  know- 
ing whether  they  are  true  or  not,  render  the  maker 
liable  to  one  who  relies  and  acts  thereon  to  his  injury.'* 

In  Vaughn  v.  Smith,  34  Or.  56,  57  (55  Pac  99),  it  is 
said: 

*'The  defendant's  representations  with  regard  to 
the  condition  of  the  title  to  the  premises  being  false 
in  fact,  though  made,  as  the  court  finds,  *unthought- 
edly,'  and  being  relied  and  acted  upon  by  plaintiff, 
constituted  such  constructive  fraud  as  will  authorize 
a  court  of  equity  to  treat  the  deed  as  an  executory 
contract  to  convey  and  rescind  the  same." 

Spence  v.  Hull,  75  Or.  274  (146  Pac.  95),  was  a  case 
where  this  court  found  the  facts  much  the  same  in 
substance  as  in  the  case  at  bar.  But  plaintiff  in  that 
case  contracted  to  exchange  a  house  and  lot  for  certain 
crops  and  personal  property.  He  was  led  to  believe, 
as  an  inducement  to  make  the  contract,  that  there  were 
100  acres  of  crops.  He  visited  the  farm.  The  crops 
were  in  irregularly  shaped  fields,  which  could  not  be 
estimated  accurately  or  measured  easily.  There  were 
in  fact  less  than  70  acres  of  crops.  On  this  account 
plaintiff  was  held  to  be  entitled  to  rescind  the  contract. 
McCrea  v.  Hinkson,  65  Or.  137  (131  Pac.  1025),  sup- 
ports the  proposition  that  an  innocent  and  mutual 
mistake  alone  is  sufficient  to  justify  rescission  of  a 
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contract  for  the  sale  of  land  when  the  mistake  is  shown 
to  be  material,  when  if  the  truth  had  been  known  to 
the  parties  tiie  agreement  would  not  have  been  made. 
In  Joplin  V.  Nunnelly,  67  Or.  574  (134  Pac.  1177),  it 
was  announced  by  Mr.  Justice  Bamsey  that  when  a 
person  makes  a  representation  of  fact  to  another 
which  he  knows  not  to  be  true,  or  when  the  circum- 
stances are  snch  that  the  law  imputes  to  him  knowl- 
edge of  their  untruthfulness,  and  the  person  to  whom 
the  representations  were  made  believes  them  to  be 
true  and  acts  on  them  to  his  injury,  the  person  making 
the  representations  is  guilty  of  fraud.  An  action  for 
the  rescission  of  a  contract,  according  to  the  **  great 
weight  of  authority,  can  be  maintained  regardless  of 
whether  the  false  representation  amounts  to  a  fraud 
or  is  an  innocent  misrepresentation^':  1  Elliott  on 
Contracts,  §  88,  p.  151. 

The  contract  in  question  in  the  case  at  bar  is  execu- 
tory. It  is  not  such  an  agreement  as,  under  the  cir- 
cumstances, should  be  enforced  by  a  court  of  equity. 
The  difference  between  the  real  area  and  that  sup- 
posed by  the  purchaser  is  so  great  that  it  would  be 
unconscionable  to  uphold  the  contract;  and  the  plain- 
tiff was  entitled  to  rescind. 

4.  It  is  contended  by  defendants  that  the  plaintiff 
is  not  entitled  to  rescind  for  the  reason  that  he  re- 
mained in  the  possession  of  the  premises  and  culti- 
vated the  same  after  he  discovered  the  alleged  fraud. 
In  May  or  June,  1914,  he  complained  to  Weekly,  and 
endeavored  to  have  him  correct  the  matter,  and  in 
August  of  that  year  he  made  a  formal  tender  to 
Weekly  of  the  property.  He  cared  for  and  harvested 
the  crops  afterward.  The  correct  rule  in  regard  to 
such  a  state  of  affairs  is  stated  in  1  Bigelow  on  Fraud, 
page  435,  as  follows : 
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**Iii  suits  by  purchasers  for  rescission  of  contracts 
of  sale  the  fact  that  the  purchaser  has  remained  in 
possession  of  the  property  after  tender  to  the  vendor 
by  way  of  rescission,  as  well  as  before,  is  a  matter 
merely  addressed  to  the  court  in  adjusting  the  rights 
of  the  parties  in  relation  to  rents,  improvements, 
interest  or  the  like.'' 

Such  retention  of  possession  by  the  purchaser  does 
not  necessarily  defeat  the  claim  of  rescission.  The 
parties  should  be  placed  as  nearly  as  possible  in  their 
former  condition :  McGowon  v.  Willamette  Valley  Jrr. 
L.  Co.,  79  Or.  454  (155  Pac.  705). 

The  plaintiff,  after  he  had  tendered  to  defendants 
a  conveyance  of  the  real  estate  and  the  personal  prop- 
erty purchased,  in  the  usual  conduct  of  the  ranch  sold 
two  cattle  and  three  sheep  for  $111.45,  which  amount 
should  be  deducted  from  that  to  be  refunded.  The  de- 
cree of  the  lower  court  should  be  reversed,  and  one 
entered  rescinding  the  contract  of  January  8, 1914,  and 
canceling  all  the  obligations  of  plaintiff  thereunder. 
Plaintiff  is  entitled  to  a  judgment  against  the  defend- 
ants for  the  sum  of  $3,500,  less  $111.45.  The  plaintiff 
has  had  the  use  of  the  farm  for  one  season,  and  has 
made  some  improvements  thereon.  The  rental  should 
be  offset  against  the  interest  upon  the  amount  paid 
for  about  two  years ;  and  it  is  so  ordered. 

Beversed.    Decree  Bendered. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Harris  and 
Mr.  Justice  Benson  concur. 
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Submitted  on  brief  June  23,  reversed  and  dismissed  Jnly  11,  1916. 

HERSCHBACK  v.  HERSCHBACK.^ 

(158  Pac.  526.) 

DiTorc»--aroi]ndB— WlUfta  Desertionr— Statnte. 

1.  Under  Section  507,  L.  O.  L.,  a  dissolution  of  the  marriage  con- 
tract may  be  decreed  in  Oregon  at  the  suit  of  the  injured  party  for 
willful  desertion  for  one  year. 

DlTorce^-Oroiiiids— Desertion— Living  Apart  by  Oonient. 

2.  Where  a  wife,  upon  her  marriage,  with  the  consent  of  her 
husband,  went  to  the  home  of  her  relatives  to  live  until  her  husband 
could  secure  sufficient  means  to  enable  them  to  commence  house- 
keeping, she  could  not  be  charged  with  deserting  her  husband  until 
he  had  canceled  his  consent  that  she  live  with  her  relatives. 

[As  to  desertion  as  ground  for  divorce,  see  note  in  119  Anii  St. 
Eep.  617.] 

From  Marion :  William  Galloway,  Judge. 

In  Banc.    Statement  by  Mb.  Chibp  Justice  Moore. 

This  suit  was  commenced  April  3, 1915,  by  Sigmund 
H.  Herschback  against  Magdalena  Herschback  for  a 
divorce  on  the  ground  of  desertion,  alleged  to  have 
occurred  July  13,  1913,  the  complaint  being  in  the 
usual  form. 

The  answer  denies  the  abandonment,  and  avers  that 
shortly  after  the  marriage  of  the  parties  the  plaintiff 
willfully  and  without  cause  deserted  the  defendant, 
and  against  her  will  and  consent  has  continued  to  live 
separate  and  apart  from  her.  No  affirmative  relief, 
however,  is  sought  by  her.  The  material  allegations 
of  new  matter  in  the  answer  having  been  denied  in  the 
reply,  the  cause  was  tried,  resulting  in  a  decree  of  di- 
vorce in  favor  of  the  plaintiff,  but  requiring  him  to 
contribute  the  sum  of  $5  a  month  toward  the  support 
of  their  daughter,  who  is  two  years  old,  and  the 
defendant  appeals. 

*Ab  to  eifeet  of  consent  to  separation  between  husband  and  wife, 
on  the  question  of  desertion  by  spouse  leaving,  see  note  in  99  L.  &.  A. 
(K.  8.)  1121.  Bepobtib. 
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Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Bevebsed  and  Dismissed. 

For  appellant  there  was  a  brief  submitted  by 
Messrs.  Smith  £  Shields. 

For  respondent  there  was  a  brief  prepared  and  pre- 
sented by  Mr.  Robin  D.  Day. 

For  the  State  there  was  a  brief  filed  by  Mr.  Ernest 
R.  Ringo,  District  Attorney. 

Opinion  by  Mb.  Chief  Justice  Moobb. 

The  testimony  shows  that  these  parties  were  mar- 
ried at  Chester,  Illinois,  March  15,  1912,  when  each 
was  quite  young.  The  plaintiff  was  then  employed  by 
a  farmer  and  the  defendant  was  doing  housework  for 
a  neighbor.  Like  many  persons  of  their  age,  they  had 
no  money  or  property,  and  at  the  marriage  they  agreed 
she  should  reside  with  her  parents  until  he  could  se- 
cure sufficient  means  to  enable  them  to  commence 
housekeeping.  He  visited  his  wife  several  times,  but 
never  lived  with  her ;  such  association  being  deferred, 
by  consent,  until  he  could  support  her.  After  their 
child  was  bom,  the  plaintiff  ceased  calling  upon  his 
wife  and  neglected  to  make  any  provision  for  her  sus- 
tenance, whereupon  she,  invoking  the  remedy  given  by 
a  statute  of  Illinois,  commenced  in  the  Circuit  Court 
of  Randolph  County,  in  that  state,  a  suit  against  him 
for  support  and  maintenance,  and  at  the  March,  1913, 
term  thereof  secured  a  decree  requiring  him  to  pay 
her  $10  on  the  15th  of  that  and  each  succeeding  month. 
He  made  three  payments  as  required,  but  on  July  12, 
1913,  left  Illinois,  and  came  to  Oregon,  and  in  his  com- 
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til  ■ 

plaint  for  a  divorce  alleges  his  wife  deserted  him  on 
that  day. 

As  a  witness  in  his  own  behalf  he  testified  that  he 
wrote  to  her  from  Salem,  Oregon,  addressing  the  letter 
to  Minnith,  Missouri,  her  then  residence,  asking  her 
to  come  to  him,  but  that  he  received  no  reply  to  his 
request.  It  does  not  appear  that  he  sent  her  any 
money  with  which  to  make  the  journey,  or  that  he 
was  then  able,  ready  or  willing  to  support  her,  or  that 
she  was  able  to  come  to  him.  On  cross-examination, 
in  referring  to  the  time  when  such  letter  was  written, 
he  said  it  was  some  time  in  December,  1914. 

**Q.  That  is  the  letter  you  referred  to  while  Mr.  Day 
[tile  plaintiff's  counsel]  was  examining  yout 
*'A.  Yes,  sir.'' 

The  deposition  of  the  defendant  is  to  the  effect  that 
she  never  received  any  communication  from  the  plain- 
tiff since  he  left.  Upon  this  subject  she  stated  upon 
oath: 

"He  never  requested  me  to  accompany  him  when 
he  left  the  State  of  Illinois,  and  did  not  inform  me 
that  he  was  going,  or  intended  to  go,  and  he  never 
did  request  me  to  live  with  him  since  he  left  the  State 
of  Illinois,  and  I  have  had  no  word  or  letter  from  him 
since  he  left  Illinois.  I  did  not  know  where  he  had 
gone  after  leaving  Illinois,  or  where  he  had  located, 
until  I  received  notice  through  the  postoflBce  of  the 
bringing  of  this  suit  for  divorce  in  tlie  Circuit  Court 
of  Marion  County,  in  the  State  of  Oregon. ' ' 

1, 2.  A  dissolution  of  the  marriage  contract  may  be 
decreed  in  Oregon  at  the  suit  of  the  injured  party  for 
willful  desertion  for  one  year:  L.  0.  L.,  §  507.  "De- 
sertion or  abandonment,"  say  the  court  in  Luper  v. 
Luper,  61  Or.  418,  423  (96  Pac.  1099,  1101),  "consists 
in  the  voluntary  separation  of  one  spouse  from  the 
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other  for  the  prescribed  time,  without  the  latter 's  con- 
sent, without  justification,  and  with  the  intention  of 
not  returning.'*  The  defendant,  with  the  plaintiff's 
consent,  having  gone  to  the  home  of  her  relatives  to 
live  until  her  husband  could  secure  sufficient  means  to 
enable  them  to  commence  housekeeping,  she  could  not 
be  charged  with  deserting  him  until  he  had  canceled 
such  consent.  This  does  not  appear  to  have  been  done 
July  12, 1913,  when  he  left  Illinois  for  Oregon.  If  his 
testimony  is  to  be  regarded  as  true,  no  abandonment 
occurred  until  December,  1914,  and,  this  suit  hg^ving 
been  commenced  April  3,  1915,  no  cause  therefor  then 

existed. 

The  testimony  conclusively  shows  that  this  suit  was 
commenced  before  the  expiration  of  one  year  from  the 
desertion,  as  claimed  by  the  plaintiff.  This  being  so, 
the  decree  should  be  reversed  and  the  suit  dismissed, 
and  it  is  so  ordered.  Bevebsed  and  Dismissed. 


Argaed  June  23,  peremptory  writ  ordered  Julj  11,  1916. 

PORTLAND  GAS  &  COKE  CO-  v.  CAMPBELL. 

(168  Pac.  527.)  .— 

Appeal  and  Error-^Appeal  from  Order  Orantiiig  New  Trial— Oertillca- 
Uon  of  Teetiinony. 

1.  Upon  appeal  from  an  order  granting  new  trial,  the  Supreme 
Court  must  have  the  record  of  the  former  hearing  before  it  to  deter- 
mine whether  or  not  there  was  any  error  therein  which  would  justify 
the  order  vacating  the  judgment,  and  under  Article  VII,  Section  3  of 
the  Constitution,  appellant  has  the  right  to  have  the  whole  testimony 
attached  to  the  bill  of  exceptions. 

Original  proceeding  in  Supreme  Court. 
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In  Banc    Statement  by  Mb.  Justice  Benson. 

This  is  an  original  proceeding  in  mandamus  by  the 
Portland  Gas  &  Coke  Company  against  James  U. 
CampbelL 

The  cause  was  presented  upon  demurrer  to  an  al- 
ternative writ  of  mandamus  issued  out  of  the  court 
upon  tiie  following  facts.  The  plaintiff  herein  was 
defendant  in  an  action  for  damages  in  the  lower  court 
wherein  it  obtained  a  verdict  and  judgment  in  its 
favor.  Thereafter,  upon  motion  of  plaintiff  in  such 
actiion,  the  court  entered  an  order  setting  aside  the 
judgment  and  granting  a  new  trial.  From  this  order, 
plaintiff  appealed  and  presented  to  the  judge  of  the 
lower  court  a  bill  of  exceptions  to  which  was  attached 
all  the  evidence  and  exhibits  admitted  upon  the  trial 
of  the  action,  which  the  judge  refused  to  certify,  and 
refused  further  to  certify  any  bill  of  exceptions  which 
should  include  the  evidence. 

Pebbmptoby  Wbit  Obdebbd. 

For  plaintiff  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell,  Messrs.  Wilhur  A  Spencer  and 
Messrs.  Stapleton  d  Conley,  with  an  oral  argument  by 
Mr.  F.  C.  Howell. 

For  defendant  there  was  a  brief  with  oral  arguments 
by  Mr.  Levy  Stipp  and  Mr.  Christian  Schuebel. 

Mb.  Jxjstiob  Benson  delivered  the  opinion  of  the 
court. 

1.  The  defendant  insists  that,  since  the  order  ap- 
pealed from  is  a  matter  of  record,  no  bill  of  exceptions 
is  necessary,  and  that  therefore  the  plaintiff  is  not  en- 
titled to  have  the  testimony  of  the  trial  certified. 
However,  upon  appeal  from  an  order  granting  a  new 
trial,  this  court  must  have  the  record  of  the  former 
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hearing  before  it,  to  determine  whether  or  not  there 
was  any  error  therein  which  would  justify  the  order 
vacating  the  judgnrent.  Article  VII,  Section  3,  of 
our  state  Constitution,  gives  every  litigant  the  un- 
qualified right  to  have  the  whole  testimony  attached 
to  a  bill  of  exceptions  upon  appeal.  The  demurrer  is 
overruled  and  a  peremptory  writ  ordered. 

Peremptory  Writ  Ordered. 

Mr.  Justiob  Eakik  absent. 


Argned  June  22,  affirmed  Jnlj  11,  1916. 

ARMSTRONG  v.  PINCUS.* 

(158  Pac.  662.) 

Appeal  and  Error— Beview—Ftndingi. 

1.  On  appeal  from  a  judgment  at  law,  tried  without  a  jurj,  the 
Supreme  Court  must  determine  whether  there  was  any  competent 
evidence  to  support  the  findings.' 

Navigable  WatexB  —  WatexB  and  Watogcomiee  —  Land  Below  High- 
water  Mark — ^Nature  of. 

2.  Land  below  the  high-water  mark  of  a  river  or  stream  it  part 
of  the  bed  of  the  stream  or  river. 

Boundaries — Surveys— Meander  Lines.  ' 

3.  The  stream  or  other  body  of  water,  and  not  the  meander  line 
as  actually  run  on  the  ground  to  measure  a  fractional  section  abutting 
on  such  stream,  is  the  boundary  line  of  the  land. 

KavigtaUe  Waters — ^Deeds — Oonstmction. 

4.  Plaintiff's  intestate  sold  land  abutting  on  a  stream,  under  an 
agreement  providing  that  if,  upon  survey,  there  should  be  less  than 
271  acres,  the  purchase  price  should  be  rebated.  Upon  resurvey  it 
was  found  that  since  the  land  had  been  patented  from  the  government 
the  land  had  eroded,  so  that  the  present  ordinary  high-water  mark 
was  within  the  meander  lines  run  by  the  government  surveyor.  Heldf 
that  as  the  bank  of  the  stream,  and  not  the  meander  line,  formed  the 
boundary,  land  which  lay  below  the  ordinary  high-water  mark  was 
properly  excluded  on  resurvey,  for  the  loss  by  erosion,  just  as  any 
gain  by  accretion,  falls  on  the  owner  in  possession. 

[As  to  navigable  streams  as  boundaries,  see  note  in  27  Am. 
St.  B^.  66.] 

*As  to  effect  of  bounding  grant  on  river  or  tide  water,  see  eompre* 
hensive  note  in  42  L.  B.  A.  602.  Bepobteb. 
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NaTlgabla  Water*— Waters  and  Watercoursea— Accretton— Biglit  to. 

5.    "VVliere  land  abuts  on  a  stream,  the  owner  is  entitled  to  any 
accretions  formed. 

From  Multnomah:  Geobgb  N.  Davis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

.  This  is  an  action  by  George  M.  Armstrong,  adminis- 
trator of  the  estate  of  George  Armstrong,  deceased, 
against  Julius  Pincus,  to  recover  a  balance  due  for 
land  sold  to  the  latter  by  the  plaintiff  under  a  written 
contract. 

The  contract  of  sale  was  executed  in  writing  on  De- 
cember 30,  1913.  The  land  in  question  was  described 
in  the  contract  as  follows : 

**The  donation  land  claim  of  Abner  Fickle  and 
Susannah  Fickle,  his  wife,  being  Lot  No.  5149,  and 
described  as  lot  4  of  section  11,  lots  3,  4,  6  and  8,  and 
the  southwest  one-quarter  (%)  of  the  northwest  one- 
quarter  (%)  of  section  fourteen  (14),  the  south  one- 
half  (%)  of  the  northeast  one-quarter  (%),  the  north- 
west one-quarter  (%)  of  the  southeast  one-quarter 
{y^)^  and  lot  nine  (9)  of  section  fifteen  (15),  in  town- 
ship ten  (10)  south,  range  four  (4)  west  of  the  Wil- 
lamette meridian,  Oregon,  containing  321.87  acres,  ex- 
cepting therefrom  the  following  tract,  to  wit:  [Here 
follows  a  description  by  metes  and  bounds]  containing 
50  acres,  leaving  271.87  acres.'' 

It  was  stated  in  paragraph  V  of  the  agreement  that : 

**  Should,  upon  a  survey  of  said  property,  there  be 
less  than  271.87  acres,  then  in  that  event  the  purchase 
price  herein  stated  shall  be  rebated  pro  tanto/' 

The  purchase  price  was  $13,589,  or  practically  $50 
an  acre.  Upon  a  survey  made  there  appeared  to  be 
247.108  acres,  for  which,  according  to  the  terms  of  the 
contract,  the  defendant  paid  plaintiff.  He  now  con- 
tends that  there  were  262.731  acres,  and  sues  for  the 
difference  at  $50  an  acre,  amounting  to  $781.15. 
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The  easterly  boundary  of  the  tract  of  land  con- 
tracted to  be  sold  has  always  been  the  Willamette 
Biver.  This  stream  has  gradually  encroached  upon 
the  land  until  the  ordinary  high-water  mark  is  now 
considerably  farther  west  than  formerly,  and  accord- 
ingly, upon  a  survey  of  the  property,  the  acreage  had 
decreased.  It  appears  that  the  surveyor  followed  the 
original  government  survey,  with  the  exception  of  the 
easterly  boundary  thereof,  which  borders  on  the  Wil- 
lamette Eiver,  from  which  survey  he  departed,  and 
drew  his  measurement  along  the  present  line  of  oMi- 
nary  high  water.  The  defendant  paid  the  plaintiff  for 
the  amount  of  land  as  surveyed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Seitz  <&  Clark,  with  an  oral  argument  by  Mr. 
Maurice  W.  Seitz. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Bronaugh  <&  Bronaugh,  with  an  oral  argument 
by  Mr.  Earl  C.  Bronaugh. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  plaintiff  objects  to  this  survey,  claiming  that 
the  surveyor  had  no  warrant  nor  authority  to  depart 
from  the  easterly  boundary  as  established  by  the 
United  States  government.  He  claims  that,  had  the 
surveyor  followed  the  lines  so  established,  the  tract 
would  have  contained  262.731  acres.  The  only  ques- 
tion, therefore,  to  be  decided  on  this  appeal,  is  this: 
In  the  resurvey  of  the  tract  of  land  in  question,  was 
the  surveyor  warranted  in  departing  from  the  original 
survey  to  the  extent  of  following  Uie  present  line  of 
ordinary  high  water  of  the  river,  or  should  he  have 
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taken  the  original  line  established  by  the  United  States 
government  as  the  easterly  boundary  of  the  property  ? 
1-5.  It  is  claimed  by  counsel  for  plaintiff  that  in  the 
resnrvey  of  land  the  surveyor  is  bound  to  observe  cer- 
tain statutory  regulations  and  established  customs, 
and  must  follow  in  the  footsteps  of  the  original  sur- 
veyor as  nearly  as  possible;  that  under  no  circum- 
stances is  he  to  depart  therefrom — citing  Section  2990, 
L.  0.  L.,  and  Trinmth  v.  Smith,  42  Or.  239  (70  Pac. 
816) J  and  other  cases.  It  is  stipulated  by  the  re- 
spec|ive  counsel  for  the  parties : 

*'That  said  line  is  drawn  on  the  west  bank  of  said 
Willamette  Eiver  at  the  ordinary  high-water  mark  as 
it  now  exists,  and  that  all  lands  between  said  present 
line  of  the  ordinary  high-water  mark  and  the  original 
line  as  established  by  the  United  States  government 
is  now  covered  by  the  river  at  ordinary  high  water/' 

It  is  well  settled  that,  on  an  appeal  from  a  judgment 
in  a  law  action  tried  without  a  jury,  we  are  to  deter- 
mine whether  there  was  any  competent  evidence  to 
support  the  findings.  The  main  question  is :  What  is 
the  meaning  of  that  part  of  the  agreement  providing 
for  a  survey  of  the  property,  and  that  if  there  be  less 
than  a  certain  number  of  acres,  then  the  purchase  price 
stated  shall  be  rebated  f  It  is  apparent  from  the  con- 
tract that  this  provision  was  made  for  a  survey  of 
land,  and  not  of  the  river,  or  of  land  submerged  by 
water.  It  may  be  said  that  below  ordinary  high- water 
mark  land  is  deprived  of  its  usefulness  as  land  by  the 
action  of  the  water  remaining  upon  it  so  permanently, 
and  becomes  what  we  all  know  as  the  bed  of  the  river: 
Paine  Lbr,  Co.  v.  United  States  (C.  C),  55  Fed.  854, 
865;  Sun  Dial  Ranch  v.  May  Land  Co.,  61  Or.  205  (119 
Pac.  758).  The  beach  or  shore  of  our  rivers  is  the 
actual  as  well  as  the  nominal  bed  of  the  river:  Hoch, 
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Rivers,  §  7.  All  is  river  or  river's  bed  which  is  con- 
tained  between  the  two  banks  and  the  high-water  line 
on  them,  and  all  is  bank  or  land  which  embraces  the 
waters  in  their  ordinary  full  tide :  Land  in  New  Orleans, 
called  the  Battnre,  17  Am.  St  Papers,  91. 

In  surveying  fractional  portions  of  public  lands  bor- 
dering on  navigable  rivers,  meander  lines  are  run,  not 
as  boundaries  of  the  tract,  but  for  the  purpose  of  de- 
termining the  sinuosities  of  the  banks  of  a  stream,  and 
as  the  means  of  ascertaining  the  quantity  of  the  land 
in  the  fraction,  subject  to  sale,  which  is  to  be  paid  for 
by  the  purchaser.  In  preparing  the  official  plat  from 
the  field-notes,  the  meander  line  is  represented  as  the 
border  line  of  the  stream,  and  shows  to  a  demonstra- 
tion tiiat  the  watercourse,  and  not  the  meander  line  as 
actually  run  on  the  land,  is  the  boundary:  Railroad 
Co.  V.  Schurmeier,  7  Wall.  272  (19  L.  Ed.  74) ;  14  Bal- 
lard 's  Law  of  Real  Property,  §  45.  This  rule  has  been 
expressly  approved  by  this  court  in  Minto  v.  Delaney,  7 
Or.  337, 342.  See,  also,  Moore  v.  Willamette  T.  &  L.  Co., 
7  Or.  356,  357.  It  has  become  a  settled  rule  of  law  in 
this  state  that  the  stream  or  other  body  of  water,  and 
not  the  meander  line  as  actually  run  on  the  ground,  is 
the  boundary  of  the  riparian  owner:  Weiss  v.  Oregon 
Iron  (&  Steel  Co.,  13  Or.  496,  497  (11  Pac.  255) ;  Turner 
V.  Parker,  14  Or.  340,  341  (12  Pac.  495) ;  French  Live- 
stock Co.  V.  Springer,  35  Or.  312,  317  (58  Pac  102) ; 
Cawlfield  v.  Smyth,  69  Or.  41  (138  Pac.  227). 

The  case  at  bar  involves  a  contract  almost  identical 
with  that  in  question  in  Sim  Dial  Ranch  v.  May  Land 
Co.,  61  Or.  205  (119  Pac.  758),  where  it  was  held  that 
the  point  to  which  the  water  rises  in  ordinary  seasons 
of  high  water  forms  the  boundary  of  the  title  of  the 
riparian  owner;  that  is,  that  the  stream,  and  not  the 
actual  meander  line  as  run  on  the  ground,  is  such 
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boundary.  In  that  case  it  was  agreed  that  in  the 
ascertainment  of  the  number  of  acres  sold,  for  the  pur- 
pose of  fixing  the  amount  of  the  consideration  to  be 
paid,  the  ordinary  high-water  mark  on  the  Columbia 
Eiver  is  the  line  of  demarcation  between  the  land  which 
should  be  measured  and  the  bed  of  the  river.  It  is 
fair  to  assume  that  the  parties  in  the  present  case 
contracted  with  that  decision  in  view :  See,  also,  Parker 
V.  Tat/lor,  7  Or.  435,  445 ;  Johnson  v.  Knott,  13  Or.  308 
(10  Pac.  418). 

Taking  the  stipulation  as  to  the  survey  of  the  land, 
its  description,  and  all  the  contents  of  the  agreement 
of  the  parties  bearing  thereon,  it  is  clear  that  the  sur- 
veyor properly  followed  the  exact  survey  of  the 
United  States  government  in  every  respect  except  the 
river  line,  and  that  he  properly  followed  the  river 
boundary  of  this  land  along  the  line  of  ordinary  high 
water  as  it  now  exists,  and  that  this  was  the  agreement 
of  the  parties  as  shown  by  the  contract.  There  was 
competent  evidence  to  support  the  findings  made  by 
the  trial  court.  Section  2990,  L.  0.  L.,  and  the  cases 
cited  in  plaintiff's  brief,  relate  to  the  establishing  and 
relocating  of  lines  which  constitute  the  boundaries  of 
legal  subdivisions  of  public  lands,  and  the  re-establish- 
ing of  government  comers,  and  do  not  apply  to  mean- 
der lines  which  are  not  boundary  lines.  If  plaintiff's 
position  were  correct,  then,  had  there  been  an  accre- 
tion, instead  of  an  erosion,  defendant  could  have 
claimed  the  benefit  of  the  same  under  his  contract,  and 
the  plaintiff  could  not  have  collected  therefor,  if  the 
stipulation  had  been  for  the  payment  of  so  much  an 
acre.  It  is  well  established  that  accretions  always 
pass  by  a  deed  of  the  original  upland  owner,  unless  ex- 
pressly reserved  by  the  grantor.  It  does  not  appear 
to  us  that  the  parties  contemplated  that  the  plaintiff 
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was  selling  the  defendant  acres  of  land  which  had  been 
carried  away  to  the  sea  or  which  were  submerged  be- 
low ordinary  high- water  mark. 

It  is  practically  claimed  by  plaintiff  that,  because  of 
the  fact  that  it  is  possible  that  the  property  may  be 
restored  or  will  accrete  and  belong  to  the  owner,  he 
should  collect  for  the  acreage  as  embraced  by  the 
meander  line.  While  it  is  true  that  accretion  is  the 
right  of  one  owning  the  land  on  the  border  of  a  stream 
to  the  additions  imperceptibly  made  to  his  land  by  the 
action  of  the  water,  yet  such  right  would  be  that  of 
the  owner  at  the  time  the  accretion  is  made,  and  not 
some  former  owner.  The  claim  of  plaintiff  is  tanta- 
mount  to  an  assertion  of  a  right  to  a  gain  in  this  re- 
spect after  the  date  of  sale,  without  a  chance  of  loss 
by  erosion.  After  the  conveyance  was  made,  these  are 
matters  which  affected  the  grantee  in  tiiat  conveyance. 
It  appears  that,  when  the  parties  used  the  word  *  *  sur- 
vey*' in  paragraph  V,  they  did  it  advisedly  and  with 
a  definite  purpose.  It  is  evident  that  the  plaintiff  in- 
tended to  sell,  and  the  defendant  to  buy,  a  definte  quan- 
tity of  land  at  $50  an  acre,  that  both  parties  knew  that 
the  river  bank  had  changed  its  location,  and  that  an 
actual  survey  would  be  necessary  to  ascertain  the 
qtuinttim  of  land. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  afiSrmed.  AFFmiCBD. 

Mb.  Chief  Jusnos  Moobb,  Mb.  Justiob  Habbib  and 
Mb.  Justiob  Bbnson  concur. 

Mb.  Justiob  ^Jakik  absent. 
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TOWNSEND  V.  CHAMBERLAIN. 

(158  Pae.  664.) 

Attorney  and  Client— Attornays  lien— Notice— Statute. 

1.  The  right  to  an  attorney's  lien  depends  npon  notiee  of  a  lien 
npon  the  judgment  being  served  npon  the  judgment  debtor  and  filed, 
under  Section  1088,  L.  O.  L^ 

Attorney  and  Client— Assertion  of  Uen— Order  of  Court. 

2.  Where  defendant  judgment  creditor's  attorney  made  a  motion, 
supported  by  affidavits,  asserting  his  claim  of  attorney's  lien  and  that 
the  settlement  of  the  judgment  by  his  client,  the  judgment  creditor, 
was  in  fraud  of  his  rights,  the  proceeding  on  the  motion  not  being 
part  of  the  suit  to  set  aside  the  judgment  as  fraudulent,  plaintiffs, 
the  judgment  debtors,  not  being  served  with  notice  and  not  appearing, 
while  the  parties  in  interest  were  different  from  those  in  the  action  in 
which  the  judgment  wae  rendered,  the  order  of  the  court  canceling 
the  satisfaction,  the  affidavits,  stating  no  fact  indicating  that  it  was 
obtained  fraudulently,  or  that  the  settlement  was  invaBd  as  to  the 
judgment  debtors,  and  authorizing  the  collection  of  the  remainder 
of  the  judgment  by  the  attorney,  was  a  nullity. 

Attorney  and  CUent-nAttomey^s  Iden— Payment  or  Satisfaction  of 
Judgment — Statute. 

8.  Under  Section  1088,  L.  O.  L.,  touching  attorney's  liens,  where 
the  judgment  debtor  in  good  faith  pays  or  satisfies  the  judgment  be- 
fore notice  of  the  lien  of  the  judgment  creditor's  attorney,  the  latter 
cannot  enforce  the  judgment  as  against  him. 

[As  to  lien  of  attorneys,  see  note  in  51  Am.  St  BeiK  251.] 

Execntioa — Sale  on  Execution— Injmictlon. 

4.  A  sale  upon  execution  will  be  enjoined  in  equity  when  it  would 
eonstitute  a  cloud  on  the  title  of  realty. 

From  Marion:  William  Gallowat,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  Henry  A.  Townsend,  Eunice  Town- 
send  and  H.  H.  Vandevort  against  R.  H.  Chamberlain, 
Wm.  Esch  and  Prank  Hohnes  to  restrain  the  enforce- 
ment of  an  execution  issued  on  a  judgment.  Prom  a 
decree  in  favor  of  def endants,  plaintiffs  appeal. 

Sbvebsed. 
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For  appellants  there  was  a  brief  and  an  oral  arga- 
ment  by  Mr.  Walter  C.  Winslow. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  Holmes. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  conrt. 

1.  The  following  is  shown  by  the  record:  On  Feb- 
ruary 4,  1914,  a  judgment  was  duly  rendered  and  en- 
tered in  the  Circuit  Court  of  the  State  of  Oregon  for 
Marion  County  in  favor  of  defendant  R.  H.  Chamber- 
lain and  against  plaintiffs  Henry  A.  Townsend  and 
Eunice  Townsend,  for  the  sum  of  $289,  with  costs  and 
disbursements  at  $54.60.  On  appeal  to  this  court  the 
Townsends  endeavored  to  have  the  judgment  reversed, 
but  the  same  was  afiSrmed  and  entered  against  them 
and  H.  H.  Vandevort,  their  surety  on  their  under- 
taking on  appeal:  See  Chamberlain  v.  Totunsend,  72 
Or.  207  (142  Pac.  782,  143  Pac.  924).  They  were  also 
unsuccessful  in  a  suit  in  the  Circuit  Court  to  set  aside 
the  judgment  as  having  been  fraudulently  obtained 
upon  perjured  testimony.  On  October  3,  1914,  the 
former  controversy  existing  between  plaintiffs  herein 
and  defendant  R.  H.  Chamberlain  was  settled  upon 
the  payment  of  $112.50  by  the  Townsends  to  the  latter 
without  the  knowledge  or  consent  of  his  attorney. 
Chamberlain  executed  and  delivered  to  the  plaintiffs 
a  full  satisfaction  for  the  whole  of  the  judgment, 
which  was  filed  with  the  clerk  of  the  Circuit  Court  on 
October  5,  1914.  Defendant  Frank  Holmes,  who  was 
attorney  for  Chamberlain  in  the  original  action  and 
also  in  the  first  suit  in  equity,  advanced  about  $50  for 
costs  and  disbursements.  He  now  claims  an  interest 
and  lien  upon  the  judgment  for  his  fee.    After  the 
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settlement  of  the  judgment  Chamberlain  absconded 
without  compensating  his  attorney  or  other  persons  to 
whom  he  was  indebted,  and  whom  he  had  promised  to 
pay  with  the  proceeds  thereof.  No  notice  of  a  lien 
upon  the  judgment  was  served  or  filed  in  order  to  per- 
fect an  attorney's  lien  under  Section  1088,  L.  0.  L. 
The  right  to  such  a  lien  depends  upon  the  notice: 
Steams  v.  Wollenberg,  51  Or.  88  (92  Pac.  1079,  14 
L.  R.  A.  (N.  S.)  1095).  The  attorney  for  Chamberlain 
filed  a  motion  in  the  first  suit  of  Henry  A.  Townsend 
and  Eunice  Townsend  against  E.  H.  Chamberlain  and 
William  Esch,  sheriff,  which  was  instituted  for  the 
purpose  of  setting  aside  the  original  judgment  as 
fraudulent.  This  was  after  a  final  decree  had  been 
entered  in  the  suit  The  motion  was  supported  by 
aflSdavits  asserting  the  claim  of  the  attorney's  lien,  and 
that  the  settlement  and  satisfaction  of  the  judgment 
were  in  fraud  of  his  rights.  Upon  the  motion  the 
Circuit  Court  granted  an  order  canceling  the  satisfac- 
tion of  the  judgment  and  authorizing  the  collection  of 
the  balance  after  deducting  the  amount  paid  upon 
settlement. 

2.  It  appears  from  the  affidavits  that  Chamberlain 
wronged  the  attorney  who  had  served  him,  but  no  fact 
is  stated  therein  indicating  that  the  satisfaction  was 
obtained  fraudulently,  or  that  the  settlement  was  in- 
valid as  to  the  Townsends.  The  proceeding  upon  the 
motion  was  not  a  part  of  that  suit,  and  did  not  come 
within  the  issues  of  the  same,  nor  authorize  the  court 
to  set  aside  the  satisfaction  of  the  judgment.  No  regu- 
lar suit  or  proceeding  was  instituted  for  that  purpose. 
The  Townsends  were  not  served  with  the  summons  or 
notice,  and  did  not  appear.  Chamberlain  had  de- 
parted for  parts  unknown.  The  parties  in  interest 
were  different  from  those  in  the  suit  or  action  at  law. 
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in  that  the  surety  on  the  undertaking  on  appeal, 
against  whom  the  judgment  was  rendered,  was  inter- 
ested. A  copy  of  the  motion  was  served  upon  the  at- 
torney who  had  acted  formerly  for  the  Townsends, 
but  he  made  no  appearance,  as  he  understood  the 
matter  pertained  to  some  correction  of  the  decree 
already  passed.  The  motion  involved  an  entirely  new 
matter,  which  occurred  after  the  decree  in  that  suit 
had  been  rendered,  was  foreign  thereto,  and  could  in 
no  way  be  adjudicated  in  that  manner.  It  was  asserted 
upon  information  and  belief  that  the  satisfaction  was 
obtained  by  means  of  threats.  What  they  were  is  in 
no  way  disclosed.  No  facts  were  stated  which  would 
authorize  any  court  to  annul  an  agreement  or  settle- 
ment. The  order  of  the  court,  canceling  the  satisfac- 
tion and  authorizing  the  collection  of  the  remainder 
of  the  judgment,  was  a  nullity.  The  evidence  in  the 
present  case,  however,  shows  that  the  settlement  was 
a  compromise,  and  fairly  made  on  the  part  of  the 
Townsends. 

3,  4.  Under  Section  1088,  L.  0.  L.,  an  attorney  has 
no  lien  on  a  judgment  as  against  the  judgment  debtor, 
unless  a  notice  thereof  is  given  and  filed;  and  where 
the  debtor  in  good  faith  pays  or  satisfies  the  judgment 
before  notice,  the  attorney  cannot  enforce  the  judg- 
ment as  against  him:  Day  v.  Larsen,  30  Or.  247  (47 
Pac.  101) ;  Wagner  v.  Goldschmidt,  51  Or.  63  (93  Pac. 
689).  Under  the  conditions  mentioned  above  tiie  at- 
torney for  Chamberlain  instructed  the  defendant 
sheriff  to  enforce  the  collection  of  the  balance  of  the 
judgment  after  deducting  the  amount  paid  on  settle- 
ment, and  the  present  suit  was  instituted  to  enjoin  such 
proceeding,  for  the  reason  that  the  same  would  be  a 
doud  upon  the  real  estate  of  plaintiffs. 
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**One  of  the  plainest  cases  which  can  be  pnt  of  the 
propriety  of  granting  an  injunction  to  a  judgment  at 
law  is  where  it  has  been  in  fact  satisfied,  and  yet  the 
judgment  creditor  attempts  to  set  it  up  and  enforce 
it  either  against  the  judgment  debtor  or  against  some 
person  clauning  under  him,  who  is  thereby  injured  in 
his  property  or  rights'':  2  Story,  Equity,  §  876. 

See,  also,  Brinckerhoff  v.  Lansing^  4  Johns.  Ch. 
(N.  Y.)  69  (8  Am.  Dec.  538) ;  Shaw  v.  Dwight,  16  Barb. 
(N.  Y.)  536;  Meyer  v.  Tully,  46  Cal.  70;  Bowen  v. 
Clark,  46  Ind.  405.  A  sale  upon  execution  will  be 
enjoined  in  equity  when  it  would  constitute  a  cloud 
upon  the  title  to  realty:  Cox  v.  Smith,  10  Or.  418; 
WUhelm  v.  Woodcock,  11  Or.  518  (5  Pac.  202). 

The  decree  of  the  lower  court  will  be  reversed,  and 
one  entered  inhibiting  the  sale  upon  the  execution  as 
prayed  for  in  plaintiffs'  complaint;  neither  party  to 
recover  costs  in  either  court. 

Bevebsed.    Decbeb  Bendebed. 

Mb.  Chief  Justicb  Moobe,  Mb.  Justice  Habbis  and 
Mb.  Justice  Benson  concur. 

Mb.  Justigb  Eaktn  absent. 
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KLOVDAHL  v.  SPRINGFIELD.* 

(158  Pac.  668.) 

Pleadlng^Oonclnsion  of  Law. 

1.  The  statement  of  the  complaint  that  "notice  was  not  given 
aa  required  by  the  charter/'  instead  of  stating  the  facts,  leaving  the 
court  to  draw  the  conclusion  whether  or  not  the  charter  requirements 
were  fulfilled,  is  but  a  conclusion  of  law,  not  issuable,  and  not  re- 
quiring denial,  and  giving  plaintiff  no  standing  to  litigate  lack  of 
jurisdiction  from  failing  to  give  notice  as  required. 

Municipal  Oorporatioiifl  —  Street  ImproTements  —  Bidewalks  —  Be- 
monatrance. 

2.  Under  a  city's  charter  (Sp.  Laws  1893,  p.  245),  in  terms  giving 
right  of  remonstrance  against  improvement  of  a  street  or  alley  by 
grading  or  graveling,  there  is  no  right  of  remonstrance  against  laying 
of  sidewalks  by  the  city  at  the  expense  of  the  abutting  realty. 

Municipal  Oorporatioiis — Street  Improyemienta — ^Bemonstrance. 

3.  A  remonstrance  against  street  improvements  should  show  that 
its  signers  are  the  owners  of  two  thirds  of  the  adjacent  property, 
necessary  under  the  charter  to  be  effectual. 

Quieting  Title— Oloud  on  Title — ^Assessment  Ordinance. 

4.  If  an  assessment  ordinance  utterly  fails  to  describe  one's  prop- 
erty, it  does  not  constitute  a  cloud  on  his  title. 

[As  to  right  to  maintain  action  to  remove  lien  of  special  as- 
sessment as  cloud  on  title,  see  note  in  Ann.  Oas.  1914A,  888.] 

Municipal  Oorporationfl — Assessment  Ordinance-— Description  of  Land. 

5.  Description  of  land  in  an  assessment  ordinance  is  sufficient,  if 
with  it  a  surveyor,  either  with  or  without  the  aid  of  extrinsic  evidence, 
could  locate  the  premises  with  reasonable  certainty,  though,  while 
the  land  is  in  block  2,  it  is  recited  to  be  lots  in  block  21. 

Municipal  Oorporaticms — Sidewalk  Construction — ^WalTer  of  Lien. 

6.  A  city  does  not  waive  its  lien  for  an  assessment  for  construc- 
tion of  a  sidewalk,  because  it  does  not  immediately  issue  its  warrant 
for  the  collection  at  the  end  of  the  20  days  in  which  the  tax  may  be 
paid  by  the  land  owner. 

From  Lane :  James  W.  Hamilton,  Judge. 


•As  to  general  liability  of  municipality  which  is  unable  or  has 
failed  to  enforce  assessments  for  local  improvements^  see  note  in  32 
L.  B.  A.  (N.  S.)  163  et  seq.  Bjcpobtsb. 
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In  Banc.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  Simon  Klovdahl  against  the  town 
of  Springfield  and  others,  in  which  the  plaintiff  under- 
takes to  give  a  history  of  the  doings  of  the  council  of 
Springfield  resulting  in  building  a  cement  sidewalk  in 
front  of  his  property  and  docketing  a  lien  against  his 
holdings  for  $580.21,  whereby,  as  he  avers,  a  cloud 
was  created  upon  his  title.  Contending  that  the  pro- 
ceedings of  the  city  in  that  respect  were  void,  he  brings 
this  suit.  He  declares  that  the  charter  of  the  town 
requires  notice  to  be  given  of  the  time  when  and  place 
where  the  contract  for  making  an  improvement  will  be 
let,  referring  also  to  the  or'dinance  providing  for  the 
same  and  tiie  date  of  its  passage.    He  then  avers : 

*'That  said  notice  was  not  given  for  the  letting  of 
the  cpntract  for  the  construction  of  the  sidewalk  and 
curbs  referred  to  herein,  as  required  by  the  charter 
of  said  town.*' 

According  to  his  statement,  the  charter  directs  that, 
if  the  owners  of  two  thirds  of  the  property  adjacent 
to  the  proposed  improvement  file  with  the  recorder  a 
written  remonstrance  before  the  letting  of  the  contract, 
no  contract  shall  be  let.    He  complains : 

That  a  *  *  remonstrance  was  filed  on  or  about  Novem- 
ber 30,  1908,  against  the  said  improvement  proposed 
to  be  made,  and  was  signed  by  the  owners  of  more 
than  two  thirds  of  the  property  adjacent  to  the  said 
proposed  improvement, ' '  and  that  no  notice  of  the 
same  was  taken  by  the  council  except  that  it  was  filed. 

He  asserts,  also,  that  the  city  has  waived  its  lien 
because  it  did  not  immediately  issue  its  warrant  for 
the  collection  of  the  tax  when  the  owner  failed  to  pay 
the  same  within  20  days  after  its  docketing.  He 
claims,  too,  that  the  ordinance  apportioning  the  amount 
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to  be  collected  from  his  property  for  the  improvement 
does  not  correctly  describe  his  holding,  in  that  the 
enactment  locates  it  in  block  21,  whereas  it  is  in  block 
2,  in  the  original  town  of  Springfield. 

The  defendants  answered,  enlarging  somewhat  npon 
the  history  of  the  proceeding.  A  reply  was  filed,  chal- 
lenging the  new  matter  of  the  answer  in  some  par- 
ticulars, a  hearing  was  had,  and  a  decree  entered  dis- 
missing the  suit,  from  which  the  plaintiff  appeals. 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Thompson  &  Hardy,  with  an  oral  argument 
by  Mr.  Charles  A.  Hardy. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  H.  Bower  and  Mr.  Sjur  P.  Ness. 

Mb.  Justiob  Bubnbtt  delivered  the  opinion  of  the 
court. 

1.  The  chief  plaint  of  the  suitor  is  that  the  city  was 
without  jurisdiction,  because  notice  was  not  given  of 
its  intention  to  build  the  walk.  The  allegation  of  tiie 
complaint,  however,  presents  no  issuable  statement  on 
this  subject.  Good  pleading  requires  that,  instead  of 
saying  that  **  notice  was  not  given  as  required  by  the 
charter  of  said  town,'*  the  facts  relating  to  that  mat- 
ter be  averred,  leaving  the  court  to  draw  the  legal 
conclusion  of  whether  or  not  the  requirements  of  the 
charter  have  been  fulfilled :  0  'Hara  v.  Parker,  27  Or. 
156  (39  Pac.  1004) ;  Zorn  v.  Livesley,  44  Or.  501  (75 
Pac  1057) ;  State  v.  Malheur  County  Court,  54  Or.  255 
(101  Pac.  907, 103  Pac.  446) ;  Equitable  Saving  <6  Loan 
Assn.  V.  Hewitt,  55  Or.  329  (106  Pac  447);  Morton 
V.  Wessmger,  58  Or.  80  (113  Pac.  7) ;  Long  v.  Dufur, 
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58  Or.  162  (113  Pac.  59) ;  Moore  v.  Fowler,  58  Or. 
292  (114  Paa  472) ;  Proebstel  v.  Trout,  60  Or.  145  (118 
Pac.  551) ;  McDaniel  v.  Chiaramonte,  61  Or.  403  (122 
Pac.  33) ;  SplonshofsTcy  v.  Minto,  62  Or.  560  (126  Pac 
15) ;  Scholl  V.  Belcher,  63  Or.  310  (127  Pac.  968) ;  Ship^ 
man  v.  Portland  Const.  Co.,  64  Or.  1  (128  Pac.  989) ; 
Equi  V.  Olcott,  66  Or.  213  (133  Pac.  775) ;  Purdin  v. 
Hancock,  67  Or.  164  (135  Pac.  515) ;  Barnard  v.  Houser, 
68  Or.  240  (137  Pac.  227) ;  Templeton  v.  Cook,  69  Or. 
313  (138  Pac.  230) ;  Farrell  v.  Kirkwood,  69  Or.  413 
(139  Pac  110).  The  statement  of  the  complaint  on 
this  point  is  but  a  conclusion  of  law,  which  the  author- 
ities  cited  demonstrate  is  not  issuable  and  does  not 
require  denial.  The  plaintiff  has  no  standing  to  liti- 
gate the  lack  of  jurisdiction  on  the  part  of  the  city 
council. 

2,  3.  The  provisions  of  the  charter  involved  are 
found  in  the  act  of  February  10, 1893  (Sp.  Laws,  1893, 
p.  245).  Section  68  empowers  the  council,  whenever 
it  deems  it  expedient,  to  establish  or  alter  the  grade  of 
or  to  improve  or  repair  any  street  or  alley,  or  any 
part  thereof,  and  says  that  this  authority  includes  the 
power  to  improve,  build  or  repair  the  sidewalk,  pave- 
ment or  curbing  on  any  street  or  alley,  to  determine 
and  provide  for  everything  convenient  or  necessary 
concerning  such  improvement,  and  for  the  construc- 
tion, cleaning  and  repairing  of  cross-walks  adjacent 
to  the  property  by  the  owner  thereof,  or  by  the  town 
at  the  expense  of  such  owner,  and  that  such  expense  be 
a  lien  upon  such  property.  Section  70  says  that  the 
work  of  improvement  by  grading  or  graveling  any 
street  or  alley  shall  be  let  by  contract  to  the  lowest 
responsible  bidder.  Section  71  declares  that  no  con- 
tract to  grade  or  gravel  any  street  or  alley  shall  be 
let  until  after  the  recorder,  by  order  of  the  common 
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council,  shall  have  given  10  days'  notice  thereof,  either 
by  publication  in  a  newspaper  or  posting  the  same 
in  public  places.  Section  72  provides  the  terms  of 
such  notice.    Section  73  reads  thus: 

**The  owners  of  two  thirds  of  the  property  adjacent 
to  such  street  or  alley,  or  part  thereof,  to  be  improved, 
have  the  right  to  make  and  file  with  the  recorder  a 
written  remonstrance  against  the  proposed  improve- 
ment or  repair  at  any  time  before  the  last  two  pre- 
ceding days  stated  in  said  notice  for  the  letting  of  such 
contract. '  * 

Section  74  provides : 

**If  such  remonstrance  be  filed  as  in  the  preceding 
section  provided,  no  contract  shall  be  let  for  the  work 
of  grading  or  graveling  of  such  street  or  alley,  and 
no  further  proceedings  shall  be  taken  for  the  same 
or  similar  improvement  of  such  street  or  alley  for  six 
months  after  the  filing  of  such  remonstrance,  except 
on  petition  of  the  owners  of  two  thirds  of  the  prop- 
erty liable  therefor.*' 

Finally,  the  following  section  says : 

*  *  If  no  remonstrance  be  filed  as  above  provided,  the 
contract  to  grade  and  gravel  such  street  or  alley  may 
be  let  as  in  such  notice  stated. ' ' 

The  paper  relied  upon  as  a  remonstrance  appears  in 
the  record,  and  upon  the  point  of  ownership  as  qualify- 
ing the  remonstrators  it  states: 

**As  grounds  for  this  remonstrance  we  allege  that 
we  are  the  owners  of  real  estate  abutting  on  said  pro- 
posed improvement  and  the  cost  of  said  improvement 
would  be  in  excess  of  the  benefits  to  be  derived  from 
the  same/' 

The  charter  clearly  distinguishes  between  the  build- 
ing of  sidewalks  and  the  improvements  of  a  street  by 
grading   or   graveling.    No   provision   is   made   for 
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lemonstratmg  against  laying  down  a  sidewalk  at  the 
expense  of  the  abutting  realty.  The  owner's  right  to 
remonstrate  is  confined  to  the  matter  of  improving  the 
street  or  alley  by  grading  or  graveling.  Moreover, 
the  instrument  called  the  remonstrance  does  not  show 
that  the  signers  are  the  owners  of  two  thirds  of  the 
property  adjacent  to  the  street  or  alley,  and  hence 
is  insufficient  for  the  purpose  designed.  The  opposi- 
tion cannot  rest  partly  in  writing  and  partly  in  parol, 
or  somewhat  in  averment  and  otherwise  in  proof.  The 
grounds  of  the  opposition  must  be  stated  in  the  remon- 
strance itself  as  fully  as  required  by  the  charter. 

4,  5.  With  respect  to  the  maimer  in  which  the  prop- 
erty is  described  by  the  city,  it  would  be  sufficient  to 
say  that  if  the  assessment  ordinance  utterly  fails  to 
describe  tiie  plaintiff's  property,  it  would  not  consti- 
tute a  cloud  upon  his  title.  On  the  other  hand,  if  it 
is  sufficient  to  identify  his  property,  he  has  no  stand- 
ing in  court  to  complain  upon  that  ground.  The  de- 
scription  in  the  ordinance  levying  the  assessment  reads 
thus: 

*' Beginning  at  the  northwest  comer  of  block  21  in 
the  town  of  Springfield,  thence  east  along  the  south 
side  line  of  Main  Street  a  distance  of  302.7  feet  to  the 
northeast  comer  of  said  block,  thence  south  to  the 
southeast  comer  of  lot  1  in  said  block  21,  thence  west 
to  the  southwest  comer  of  lot  2  in  said  block  21,  and 
being  the  east  side  line  of  Mill  Street,  thence  north 
along  the  east  side  line  of  Mill  Street  to  the  place  of 
beginning,  being  lots  numbered  1  and  2  in  said  block 
21,  in  the  town  of  Springfield,  Lane  County,  State  of 
Oregon. ' ' 

The  plaintiff  says  his  property  is  in  block  2  of  the 
original  plat  of  the  town  of  Springfield,  and  this  is  his 
only  criticism  of  the  city's  designation  of  his  realty. 
The  rule  on  this  subject  is  thus  laid   down    by  Mr. 


174  Elovdahl  t;.  Spbingfield.  [81  Or. 

Justice  MooBB  in  Smith  v.  McDuffee,  72  Or.  276,  284 
(142  Pac.  558,  560) : 

**In  construing  the  language  of  deeds  or  other  writ- 
ings relating  to  real  property,  it  has  been  held  that 
the  description  of  land  therein  contained  was  sufficient, 
if,  with  the  stated  instrument  before  him,  a  surveyor, 
either  with  or  without  the  aid  of  extrinsic  evidence, 
could  locate  the  premises  with  reasonable  certainty: 
Willamette  Co.  v.  Gordon,  6  Or.  175 ;  House  v.  Jackson, 
24  Or.  89  (32  Pac  1027) ;  Hayden  v.  Brown,  33  Or.  221 
(53  Pac.  490) ;  Bogard  v.  Barhan,  52  Or.  121  (96  Pac. 
673,  132  Am.  St.  Eep.  676) ;  St.  Dennis  v.  Harras,  55 
Or.  379  (105  Pac  246, 106  Pac  789). '' 

See,  also,  Talhot  v.  Joseph,  79  Or.  308  (155  Pac. 
184);  McMaster  v.  Ruby,  80  Or.  476  (157  Pac  782), 
We  apprehend  that  any  ordinary  surveyor,  guided  by 
the  rule  thus  laid  down,  could  locate  the  property  de- 
scribed by  the  ordinance. 

6.  The  city  does  not  waive  its  lien  because  it  does 
not  immediately  issue  its  warrant  for  the  collection  at 
the  expiration  of  the  20  days  in  which  the  tax  may 
be  paid  by  the  freeholder.  The  pleadings  and  the  evi- 
dence do  not  disclose  any  legal  or  equitable  complaint 
against  the  burden  laid  upon  the  plaintiff's  property 
by  the  proceedings  in  question. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Apfibmed. 

Mb.  Justiob  Eakin  and  Mb.  Justiob  Habbis  did  not 
eit 
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Argued  Jane  18,  affirmed  Jnlj  11,  1916. 

BEAM  V.  BEAM, 

(158  P»c.  670.) 

DiToroe— Erldeoce— flnfflcleney. 

1.  In  a  suit  for  divorce,  evidence  held  to  warrant  a  decree  for 
plaintiff  on  the  ground  of  cruel  and  inhuman  treatment. 

[Ab  to  cruelty  as  ground  for  divorce,  see  notes  in  29  Ank  Dec. 
674;  78  Am.  Dec.  619;  40  Am.  Boi^  463;  51  Am.  Bap.  736;  66 
Am.  8t  Bapw  69.] 

From  Klamath:  Henry  L.  Benson,  Judge. 

In  Banc.    Statement  by  Mb.  Chiep  Justice  Moobe. 

This  is  a  suit  by  Clara  Beam  against  Edward  Beam 
for  a  divorce,  on  the  alleged  ground  of  cruel  and  in- 
human treatment  and  personal  indignities  rendering 
her  life  burdensome. 

The  answer  denies  the  allegations,  and,  for  a  further 
defense,  avers  that,  without  cause,  the  plaintiff  is  quar- 
relsome, fault-finding  and  jealous,  and  is  inclined  to 
misconstrue  the  language  and  acts  of  defendant  and 
of  others  to  their  detriment.  The  averments  of  new 
matter  in  the  answer  were  put  in  issue  by  the  reply, 
and,  the  cause  having  been  tried,  the  plaintiff  secured 
the  divorce,  was  decreed  to  be  the  owner  of  an  undi- 
vided one  third  of  the  defendant's  real  property,  and 
also  awarded  the  sum  of  $500  as  alimony. 

Apfibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  L.  Elliott. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Stone  &  OcUe,  with  an  oral  argument  by  Mr. 
Q.  F.  Stone. 
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For  the  state  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  Irwin,  Prosecuting  Attorney. 

Opinion  by  Mb.  Chief  Justice  Mogbe. 

1.  The  parties  were  married  December  20,  1906,  in 
Klamath  County,  Oregon,  where  they  have  ever  since 
resided.  The  plaintiff  *s  daughter  by  a  former  mar- 
riage lived  with  them  on  their  ranch  about  ten  miles 
from  Klamath  Falls.  At  the  time  of  the  trial,  the 
plaintiff  was  47  years  old.  She  had  been  in  ill  health 
for  several  years,  and  suffered  from  an  ailment  which, 
in  the  opinion  of  her  physician,  could  have  been  cured 
by  a  minor  operation.  This  infirmity  with  sex  frailty 
at  her  period  of  life  induced  extreme  nervousness, 
which  at  times  prostrated  her.  Her  hearing  is  also 
considerably  impaired,  and,  like  all  persons  similarly 
,  aflBicted,  she  is  quite  sensitive  on  the  subject  and  is 
liable  to  misconstrue  what  is  said  in  her  presence. 
The  defendant  did  not  seem  to  have  much  sympathy 
for  the  plaintiff  in  consequence  of  her  nervous  condi- 
tion, or  appear  to  accede  to  her  wishes  in  the  general 
management  of  their  home.  Thus,  on  September  8, 
1911,  Mrs.  Ream,  preparing  to  board  a  lady  teacher, 
moved  a  bed  from  a  room  which  she  and  the  defend- 
ant occupied,  and  had  set  it  up  in  another  room  which 
was  occupied  by  her  daughter,  when  he,  returning  to 
the  house  and  seeing  what  the  plaintiff  had  done  in  his 
absence,  remarked :  ' '  This  has  got  to  be  stopped  right 
at  once.  I  want  that  bed.  It  is  coming  right  back 
in  here.  * '  She  replied : ' '  No,  sir ;  it  is  not.  *  *  He  said, 
''It  will,*'  and  started  toward  the  door,  which  she 
closed.  He  forced  the  door  open  and  she  took  hold 
of  the  bed  trying  to  prevent  its  removal,  when  he 
grasped  and  forced  her  into  a  chair,  making  her  wrists 
black  and  blue.    He  admits  this  encounter,  but  says 


July,  11916.]  Ream  v.  Ream.  177 


that,  when  it  occurred,  the  bed  had  not  been  set  up 
in  the  room  to  which  it  had  been  taken.  His  chief 
reason  for  such  conduct  was  an  objection  that  Mrs. 
Beam  was  giving  to  her  daughter  the  best  furniture 
in  the  house,  reserving  for  herself  and  him  the  poorer 
household  goods. 

The  plaintiff  testified  that  on  March  24,  1913,  she 
had  been  assisting  in  putting  up  meat,  working  so  hard 
that  she  was  scarcely  able  to  stand,  and  at  the  dinner- 
table  she  said  to  the  defendant  that  other  women,  after 
perftirming  the  necessary  housework,  found  leisure  for 
rest  and  reading,  but  she  could  not  do  so ;  whereupon 
he  informed  her  that,  if  she  did  not  get  in  and  do  the 
work,  she  would  find  herself  getting  up  out  in  the  road. 
The  defendant  admits  he  made  this  remark,  but  asserts 
it  was  uttered  in  their  bedroom  and  was  meant  by  him 
as  a  joke  and  so  understood  by  her. 

Mrs.  Beam  testified  that,  after  she  was  ill  at  the 
ranch  about  four  days,  the  defendant  took  her  to  Klam- 
ath Falls,  and,  though  she  was  then  suffering  severely 
and  in  great  agony,  he  did  not  inquire  if  she  would 
employ  a  physician  or  engage  anyone  to  wait  upon 
her,  and  that  he  never  called  upon  her  while  she  was 
then  ill.  She  also  stated  upon  oath  that,  when  the 
defendant  came  into  their  home,  he  made  slighting  re- 
marks to  and  about  her.  She  admitted  on  cross- 
examination  that  she  often  replied  to  him  in  a  similar 
manner,  but  that  she  never  employed  any  insulting 
language  in  response  to  his  disrespectful  observations. 
She  further  testified  that  the  defendant  told  her  to 
leave  his  bed  and  never  come  near  it  again,  saying: 
"I  am  through  with  you  now  and  for  always.''  Mr. 
Beam  stated  upon  oath  that  he  was  in  doubt  as  to 
whether  or  not  he  made  this  declaration.  He  testified, 
however,  that  the  plaintiff  slept  in  his  room  on  a  cot 
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until  she  moved  it  into  another  bedroom  after  a  hired 
girl  left.  Mrs.  Beam  further  testified  that  on  April 
15^  1913,  the  defendant  told  her  to  shut  her  mouth  or 
he  would  slap  her  f ace,  at  the  same  time  waving  his 
arms  in  a  threatening  manner,  thereby  causing  her 
to  believe  he  would  put  his  menace  into  execution. 
The  defendant's  explanation  of  this  remark  and  dem- 
onstration is  that,  a  hired  girl  having  left,  a  letter 
came  to  the  ranch  for  her ;  that  he  readdressed  the  en- 
velope, whereupon  Mrs.  Beam  remarked:  ^^You  have 
sent  the  hired  girl  away.  You  want  to  send  my 
daughter  away  and  then  get  Mr.  and  Mrs.  Lewis  to 
come  here.''  In  reply  to  this  observation  he  said: 
*  *  Clara,  many  men  would  slap  you  for  that :  that  is,  for 
what  you  are  saying."  **I  drew  my  hand  back,  but  we 
were  six  feet  apart" 

Mrs.  Beam's  malady  and  its  resulting  nervousness 
undoubtedly  tended  to  make  her  suspicious.  She  be- 
lieved the  men  employed  by  the  defendant  to  assist  in 
the  farm  work  were  in  league  with  him  to  annoy  her. 
Thus,  on  May  15,  1913,  when  she  was  visiting  at  the 
home  of  a  neighbor,  Chauncey  Standish,  one  of  the 
defendant's  employees,  called  and  after  some  conver- 
sation said  to  the  plaintiff:  **You  lie  right  there.  I 
will  make  you  swallow  some  of  these  things  you  have 
been  saying."  She  testified  that,  on  her  return  that 
evening,  she  reported  what  the  hired  man  had  said  to 
her  to  the  defendant,  who  remarked:  **I  suppose  you 
did  lie,  or  he  would  not  have  said  so. '  ^  The  defendant 
stated  upon  oath  that  he  was  not  informed  of  such 
language  on  the  part  of  Standish  until  about  a  week 
after  it  occurred,  when  he  discharged  him.  The  plain- 
tiff testified  that,  at  the  breakfast-table,  August  18, 
1913,  the  day  she  finally  left  the  ranch,  Harry  Blair, 
another   employee,  made  a  slighting   remark  to  her 
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daughter^  whereupon  the  witness  remarked  to  him: 
**Yon  keep  quiet  and  let  her  alone;  she  is  not  saying 
anything  to  you  or  about  you,  in  any  way  or  shape. 
You  should  attend  to  your  own  affairs.  You  are  mix- 
ing in  family  affairs  here  which  you  have  no  right  to 
do  whatever '%•  that  Mr.  Blair  replied:  *'You  shut  your 
mouth  and  tend  to  your  own  business  * ' ;  that  Mr.  Beam 
was  present  and  said  to  his  employee :  ^  ^  Go  ahead  and 
say  what  you  please,  I  am  here*' ;  and  that  the  defend- 
ant's remark  made  her  sick. 

Mr.  Blair,  as  the  defendant's  witness,  testified  that 
Mrs.  Beam  had  informed  him  she  was  having  trouble 
and  expected  to  leave  the  ranch  in  the  fall  of  1913 ;  that 
on  August  18th  of  that  year,  the  day  she  finally  left, 
the  defendant  told  him  to  say  nothing  to  her;  that 
at  the  table  Mrs.  Beam  informed  the  witness  he  was 
the  cause  of  her  leaving;  that  to  this  observation  the 
employee  stated:  **I  am  going  to  tell  you  what  is  the 
cause  of  your  leaving.  It  is  your  untruthfulness  and 
deceitfulness.  That  is  the  whole  cause  of  your  leav- 
ing." The  witness  continued:  *'She  called  me  a  big 
idiot  in  two  instances."  Mr.  Beam,  referring  to  the 
conversation  last  detailed,  testified  that  he  cautioned 
Blair  before  he  went  into  the  house  that  morning; 
that  the  plaintiff  told  this  employee  he  was  the  cause 
of  her  leaving,  and  that  the  witness  was  upholding  him. 

The  plaintiff  was  jealous  of  her  husband,  and  prob- 
ably this  envious  suspicion  was  caused  by  her  illness 
and  its  consequent  nervousness  and  her  impaired  hear- 
ing. She  testified  that,  on  April  17,  1913,  she  discov- 
ered the  defendant  and  a  hired  girl  at  the  ranch  in  the 
separator-room,  the  door  of  which  was  then  closed; 
that  they  remained  in  the  room  about  ten  minutes,  and, 
as  he  came  out,  the  witness  inquired  what  they  had 
been  doing,  to  which  he  replied  that  it  was  none  of 
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her  business,  that  he  was  running  the  house,  and  she 
could  keep  her  mouth  shut.  The  testimony  of  the  de- 
fendant and  of  the  girl  referred  to  is  to  the  effect  that 
he  went  into  the  room  mentioned  to  repair  the  sepa- 
rator which  he  had  taken  apart  for  that  purpose ;  that 
the  girl,  not  knowing  he  was  in  that  place,  entered 
it  to  get  some  potatoes  to  cook,  and  seeing  the  exposed 
machinery  she  examined  it  and  for  about  eight  minutes 
remained  in  the  room,  the  outer  door  of  which  was 
during  all  that  time  open.  It  is  not  supposed  for  a 
moment  there  was  any  impropriety  in  the  conduct  re- 
ferred to.  The  only  thing  for  which  the  defendant  is 
at  all  censurable  was  his  answer  to  the  plaintiff's  in- 
quiry as  to  what  he  and  the  girl  were  doing  in  the  room 
as  hereinbefore  specified. 

The  testimony  of  the  defendant's  witnesses  tends  to 
show  that  the  plaintiff  objected  to  his  playing  cards 
at  their  home  with  other  women,  even  when  she  was 
engaged  in  the  game  at  the  same  table. 

It  is  believed  that  a  fair  examination  and  considera^ 
tion  of  all  the  testimony  will  show  that  the  plaintiff's 
temper  and  disposition  were  not  the  best  at  all  times, 
but  that  her  peculiar  temperament  was  due  to  ill  health 
which  superinduced  extreme  nervousness,  and  that  her 
defective  sense  of  hearing  also  caused  misunderstand- 
ings; that  the  defendant,  knowing  her  infirmities,  did 
not  extend  to  her  that  kindness  and  forbearance  which 
her  then  physical  and  mental  condition  demanded; 
that  he  neglected  her  when  she  was  sick;  and  that  he 
addressed  language  and  made  demonstrations  toward 
her  when  she  was  ill  that  amount  to  cruel  and  inhuman 
treatment,  entitling  her  to  the  divorce  and  to  an  un- 
divided one  third  of  his  real  property. 

This  conclusion  is  reached  without  considering  any 
of  the  evidence  that  was  received  upon  a  motion  to  open 
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the  cause,  after  it  was  submitted,  for  the  purpose  of 
taking  testimony  as  to  the  alleged  conduct  of  the  de- 
fendant toward  the  plaintiff,  occurring  after  the  suit 
was  instituted,  without  filing  a  supplemental  com- 
plaint. 

The  plaintiff  asserts  the  defendant  is  indebted  to 
her  in  the  sum  of  about  $400  for  labor  which  she  per- 
formed for  him  prior  to  their  marriage,  and  that  he 
also  owed  her  about  $1,900  for  borrowed  money.  If 
these  sums  are  collectable  from  him,  a  judgment  there- 
for will,  with  the  payment  of  his  other  obligations,  so 
exhaust  his  property  as  seemingly  to  render  it  inequi- 
table that  he  should  pay  to  her  the  further  sum  of  $500 
as  alimony. 

The  decree  appealed  from  will  therefore  be  modified 
so  as  to  eliminate  the  award  of  $500,  but  in  all  other 
respects  affirmed.  Affibmed. 

Mb.  Justice  Benson  and  Mb.  Justice  Eakin  not 
sitting. 

Mb.  Justice  Bubnett  delivered  the  following  dis- 
senting opinion: 

The  plaintiflf,  having  been  divorced  from  a  former 
husband,  was  employed  by  the  defendant  for  about  two 
years,  and  then  married  him  December  20,  1906.  As 
she  did  during  her  former  matrimonial  venture,  she 
kept  an  account  of  her  differences  with  her  husband, 
which  for  convenience  may  be  called  the  book  of  trans- 
gressions, and  on  September  4,  1913,  commenced  this 
suit  against  him  for  a  divorce,  for  an  undivided  third 
of  his  real  property,  and  for  $2,500  alimony,  in  gross. 
The  specifications  of  cruel  and  inhuman  treatment 
upon  which  she  relies  are  thus  set  out  in  her  complaint : 
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**That  on  or  about  the  eighth  day  of  September, 
1911,  at  the  home  of  the  plaintiff  and  defendant,  near 
Klamath  Falls,  in  said  county  and  state,  the  defend- 
ant, without  any  cause  or  provocation  therefor,  and 
while  in  a  violent  fit  of  temper,  did  forcibly  lay  hands 
on  plaintiff,  pinch  her  arms,  and  violently  push  her 
into  a  chair ;  that,  as  a  result  of  such  attack,  the  plain- 
tiff's  arms  were  discolored  for  a  long  time,  and  that 
she  suffered  great  mental  anguish. 

*  *  That  at  the  same  place,  on  or  about  March  24, 1913, 
and  while  plaintiff  was  so  ill  that  she  was  unable  to 
perform  the  usual  household  duties  and  was  prac- 
tically confined  to  her  bed,  the  defendant,  without  any 
cause  or  excuse,  stated  to  plaintiff  that,  if  she,  plain- 
tiff, did  not  get  in  and  work,  she  would  find  herself 
getting  up  out  in  the  road ;  that  the  effect  of  such  state- 
ment was  to  cause  plaintiff  such  mental  suffering  as  to 
very  greatly  aggravate  her  illness. 

**That  on  or  about  the  fifteenth  of  April,  1913, 
when  plaintiff  tried  to  induce  defendant  to  refrain 
from  a  course  of  unseemly  conduct,  the  defendant  flew 
into  a  rage  of  passion  and  threatened  to  slap  plaintiff 's 
face ;  that  plaintiff  was  fearful  that  such  threat  would 
be  carried  into  execution  and  suffered  great  mental 
worry  in  consequence  thereof. 

*'That  on  April  15,  1913,  defendant,  without  any 
excuse  therefor,  stated  to  plaintiff  that  she,  plaintiff, 
was  out  of  his  bed  and  that  she  would  never  come  near 
same  again,  and  that  he  wanted  plaintiff  to  understand 
that  he  was  through  with  her  for  all  time. 

*  *  That  on  or  about  April  15, 1913,  near  the  said  home 
of  plaintiff  and  defendant,  the  defendant  sent  one 
Chauncey  Standish,  his  hired  man,  to  a  neighbor's 
house,  where  plaintiff  was  making  a  short  visit,  at 
which  time  Standish  unjustifiably  and  without  excuse, 
and  in  the  presence  of  said  neighbors,  used  grossly 
insulting  remarks  toward  plaintiff,  calling  plaintiff  a 
liar  and  using  other  unbecoming  language  toward  her, 
and  that  plaintiff  immediately  sought  the  protection 
of  the  defendant  and  informed  him  of  the  hired  man 's 
inexcusable  insults,  and  that  defendant,  instead  of 
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remonstrating  with  said  Standish,  stated  to  plaintiff 
that  she  did  lie  or  the  hired  man  would  not  have  so 
accused  her. 

**That  on  July  19,  1913,  one  Harry  Blair,  said  de- 
fendant's hired  man,  entered  the  home  of  the  ^aintiff 
and  defendant  in  said  county,  and,  flourishing  a  large 
loaded  revolver  in  his  hand  in  a  threatening  and  dan- 
gerous manner,  stated  at  such  time  that  he  carried 
Qiat  gun  to  protect  himself  when  Ed,  meaning  the 
defendant,  was  gone ;  that  it  was  sure  fire  and  that  he 
was  a  good  shot.  That  plaintiff  was  in  a  weak  nervous 
condition  at  such  time,  was  greatly  alarmed  at  such 
conduct,  and  suffered  great  bodily  pain  by  reason  of 
such  fear. 

**That  on  or  about  August  18,  1913,  the  said  Harry 
Blair,  defendant's  hired  man,  at  the  breakfast-table, 
in  the  presence  of  defendant,  used  coarse  and  insult- 
ing language  toward  plaintiff,  telling  plaintiff  that  she 
was  a  liar,  and  that  at  such  time  defendant  told  the 
said  Blair  to  go  ahead  and  say  what  he  pleased  to 
plaintiff,  and  that  at  such  time  and  at  all  odier  times, 
concerning  which  the  disrespect  toward  plaintiff  of  the 
said  men  has  been  herein  described,  defendant  inspired 
and  encouraged  such  conduct  on  tiieir  part  and  made 
the  same  his  own. 

' '  That,  to  further  vent  his  spite  and  hatred  toward 
plaintiff  and  to  add  to  her  pain  of  mind,  defendant 
has,  for  a  number  of  years,  maliciously  taken  the  hired 
help  into  his  confidence,  told  them  family  secrets,  dis- 
cussed household  problems  with  them,  and  has  repeat- 
edly shown  such  close  intimacy  with  said  household 
servants  as  to  add  very  greatly  to  plaintiff's  worry 
and  illness,  and  that  during  all  of  said  time  defendant 
studiously  and  persistently  snubbed,  slighted  and 
ignored  plaintiff,  much  to  her  mental  distress  and  im- 
pairment of  her  health;  that  on  the  seventeenth  day 
of  April,  1913,  at  the  home  of  plaintiff  and  defendant, 
the  plaintiff  discovered  defendant  and  their  then  hired 
girl  in  the  separator-room,  the  door  to  said  room  being 
closed  at  such  time;  on  the  22d  of  the  same  month, 
plaintiff  again  saw  the  defendant  and  said  hired  girl 
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in  the  same  room,  with  the  door  to  said  room  closed; 
that  defendant  frequently,  immediately  prior  and  sub- 
sequent to  said  last-mentioned  dates,  drove  to  Klamath 
Falls  in  company  with  said  hired  girl  and  remained 
all  day;  that  the  defendant  adopted  such  a  course  of 
conduct  solely  for  the  purpose  of  vexing  and  annoying 
plaintiff,  and  that  such  acts  did  greatly  worry  and 
annoy  plaintiff,  so  much  so  that  her  health  has  become 
permanently  impaired. 

*  *  That,  on  or  about  August  10, 1913,  owing  to  the  de- 
fendant's  treatment  of  plaintiff  as  herein  set  forth, 
the  plaintiff's  mind  was  affected  to  such  extent  that 
she  became  greatly  enfeebled  in  body  and,  from,  said 
date  until  on  or  about  August  18,  1913,  was  imable  to 
leave  her  bed;  that  during  such  illness  the  defendant 
completely  ignored  her  and  never  administered  to  her 
help  or  comfort  in  any  manner  whatever ;  that,  as  soon 
as  plaintiff  was  able  to  travel,  to  avoid  defendant's 
treatment  of  her,  as  herein  described,  and  to  protect 
her  mind  and  health  from  further  injury,  she  was 
forced  to  leave  the  home  of  plaintiff  and  defendant  and 
come  to  Klamath  Falls,  where  she  now  resides." 

Without  asking  for  affirmative  relief,  the  defendant 
traverses  all  the  charges  made  by  the  plaintiff  and 
alleges : 

*'That  since  the  said  marriage  of  plaintiff  and  de- 
fendant, plaintiff  has  been  quarrelsome,  fault-finding 
and  jealous  without  any  cause  therefor,  and  inclined  to 
misconstrue  the  language  and  acts  of  the  defendant, 
their  friends,  neighbors  and  employees  to  the  detri- 
ment of  their  domestic  felicity. 

*'That  defendant  has,  at  all  times,  borne  the  fore- 
going patiently  and  has  endeavored  to  pacify  plaintiff 
in  her  said  acts,  and  to  mollify  her  said  disposition  to 
the  end,  that  their  said  married  life  might  be  happy 
and  pleasant,  but  to  no  avail.'* 

This  new  matter  having  been  denied  by  the  reply, 
the  cause  was  heard  on  the  testimony  and  the  parties 
rested.    Before  argument,  however,  the  plaintiff  filed 
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an  affidavit  to  the  effect  that,  since  the  hearing,  she 
had  gone  to  California  and  had  there  received  mail 
forwarded  to  her  from  Klamath  Falls,  which  she  said 
she  had  every  reason  to  believe  had  been  opened,  and 
that,  when  the  package  arrived,  it  contained  a  note 
or  writing  in  the  handwriting  of  the  defendant  in  the 
following  language: 

**  Something  on  your  hands  you  do  not  want  and 
had  to  run  away  to  try  and  hide  it  and  called  it  rheu- 
matism.   From  the  ranch. ' ' 

Without  filing  any  supplemental  complaint  or  other 
pleading,  she  sought  and  obtained  permission  from  the 
court  to  reopen  the  case  and  give  evidence  concerning 
this  matter,  which,  she  claimed,  imputed  to  her  a  loath- 
some disease  and  caused  her  to  suffer  great  humilia- 
tion, making  her  life  burdensome,  all  over  the  objec- 
tion and  protest  of  the  defendant.  The  court  finally 
entered  a  decree  granting  the  plaintiff  a  divorce  and 
an  undivided  third  in  fee  of  the  defendant's  real  prop- 
erty, together  with  $500  alimony,  and  costs  and  dis- 
bursements, from  which  determination  the  defendant 
appeals. 

Section  108,  L.  0.  L.,  says : 

*  *  The  plaintiff  and  defendant,  respectively,  may  be 
allowed,  on  motion,  to  make  a  supplemental  complaint, 
answer,  or  reply,  alleging  facts  material  to  the  case, 
occurring  after  the  former  complaint,  answer,  or 
reply. ' ' 

Under  this  section,  it  has  been  decided  by  this  court 
that  proceedings,  occurring  after  the  pleadings  are 
made  up,  are  not  admissible  in  evidence  if  not  alleged 
in  supplemental  pleadings:  Trotter  v.  Toivn  of  Stay- 
ton,  45  Or.  301  (77  Pac.  395) ;  Noble  v.  Beeman-Spauld- 
ing-Woodward  Co.,  65  Or.  93  (131  Pac.  1006, 46  L.  E.  A. 


186  Beam  v.  Rbam.  [81  Or. 



(N.  S.)  162) ;  Wagenaar  v.  Beeman-Woodward  Co.,  65 
Or.  109  (131  Pac.  1023).  As  long  ago  as  the  case  of 
Atteberry  v.  Atteberry,  8  Or.  224,  it  was  held  that  an 
assault  conunitted  since  the  commencement  of  the  suit 
is  no  ground  for  a  divorce,  and  in  Jones  v.  Jones,  59 
Or.  313  (117  Pac  414),  this  court  held  that  new  acts 
of  cruelty  must  be  the  basis  of  a  new  suit.  As  a  pre- 
liminary, therefore,  the  matter  about  the  alleged  in- 
terference with  the  plaintiff 's  mail  must  be  laid  out  of 
the  calculation.    . 

As  stated  in  her  pleading  and  memorandum,  the  first 
alleged  indignity  of  which  the  plaintiff  complains  hap- 
pened September  8,  1911,  at  the  home  of  the  parties 
near  Klamath  Falls,  Oregon.  According  to  her  nar- 
rative, she  was  preparing  to  board  the  public  school- 
teacher and  was  moving  a  bed  from  one  room  into  an- 
other when  the  defendant  discovered  what  she  was 
doing,  and  said:  ^^What  does  all  this  mean,  indeed?" 
She  told  him  she  **was  getting  ready  to  straighten  the 
home  up,  to  get  it  ready  to  board  the  teacher."  Her 
testimony  continues  thus : 

**He  says,  *This  has  got  to  be  stopped  right  at  once.* 
I  says,  *What  is  the  matter  with  youT'  He  says,  *It 
is  just  this :  I  want  that  bed ;  it  is  coming  right  back 
in  here.'  I  says,  *No,  sir;  it  is  not,*  and  with  that 
he  says,  *It  will,*  and  he  went  in  the  bedroom,  and 
took  the  bed  all  down,  and  attempted  to  carry  it  back 
in  the  room  it  was  in.  He  said,  ^You  will  not  take 
that  bed  back  in  there  again.  *  I  said  to  him,  *  You  will 
not  take  that  bed  back,'  and,  when  he  attempted  to 
do  so,  I  took  hold  of  the  board  of  the  bed,  and  tried  to 
restrain  him  from  putting  it  in  the  room  where  I  had 
taken  it  out  He  grabbed  me  by  both  wrists,  and  slung 
me  around,  and  into  a  chair,  and  my  arms  and  wrists 
were  black  and  blue  for  two  weeks,  and,  he  also  hurt 
my  back  and  shoulder  at  the  same  time." 
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On  cross-examination  she  said  she  was  moving  the 
bed  into  the  room  of  her  daughter  by  the  former  mar- 
riage. She  says  her  wrists  were  black  and  blue  for 
about  two  weeks,  but  no  other  witness  mentions  the 
subject.  She  did  not  complain  to  him  at  the  time,  but 
afterward  she  says: 

^^I  told  him  that  I  never  saw  a  husband  come  into 
the  house  and  treat  his  wife  in  the  style  and  manner 
that  he  did  me.  He  simply  answered,  'That  is  all 
right;*  he  says,  *I  don^t  want  you  to  bother  it.'  '* 

The  defendant  *s  account  is  that  he  had  bought  a  new 
bedstead  for  their  room  and  had  given  her  to  under- 
stand that  he  wanted  it  to  remain  there.  He  then 
says: 

**She  took  advantage  of  my  absence  one  day  to  re- 
move it  into  her  daughter's  room,  that  was  to  the 
opposite  bedroom,  to  change  one  bedstead  to  the  other 
room,  and  I  happened  to  come  into  the  house  just  after 
she  had  exchanged  the  bedsteads.  She  had  the  habit, 
ofifhand,  to  put  all  of  the  old  furniture  in  our  room, 
and  the  new  furniture  in  the  girPs  room,  and  I  had 
remonstrated  with  her  on  the  matter,  and  was  plead- 
ing for  her  capse  just  as  much  as  my  own.  I  told  her 
we  were  getting  old  in  years,  and  I  pleaded  of  her  to 
take  a  little  comfort  for  ourselves.  I  started  to  go 
in  the  bedroom,  and  at  that  time  she  closed  the  door 
on  me,  and  held  it,  resulting  in  me  forcing  the  door 
open.  The  door  opened  into  the  bedroom.  •  •  She 
was  in  the  bedroom  sweeping  at  the  time,  and  she  held 
the  door.  I  forced  the  door  open,  and  she  still  put 
up  a  scrap  to  prevent  me  from  taking  hold  of  the  bed- 
stead. I  just  took  her  by  the  arms,^  and  got  her  out- 
side, and  sat  her  down  in  a  chair  in  the  kitchen.  I 
did  not  use  any  more  force  than  was  necessary  to 
accomplish  that  act,  and  then  I  proceeded  to  put  the 
bedstead  back,  and  set  it  up  in  my  and  her  bedroom, 
and  asked  her  to  let  it  stay  there,  which  she  did.''" 
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He  states  further  that  she  made  a  pallet  on  the  floor 
at  the  foot  of  the  bedstead  and  slept  there  that  night, 
and  the  next  night  when  she  attempted  to  go  to  bed 
there — 

**I  told  her  good-naturedly,  I  said,  *  Clara,  that  is 
all  foolish,  you  acting  that  way/  I  says,  *You  know 
one  thing,  you  can't  rest,  and  you  can't  sleep/  I  says, 
*Get  up  in  the  bed  here,  where  you  can  rest,'  and  she 
did  so.  She  did  not  say  anything  about  it;  she  just 
got  into  bed. ' ' 

The  pleadings  do  not  reveal  any  untoward  eventr  un- 
til about  two  and  one-half  years  later,  when  occurred 
the  incident  of  March  24,  1913.  From  that  time  for- 
ward, according  to  the  jeremiad  of  the  complaint  and 
the  book  of  transgressions,  the  plaintMf  was  like  the 
**  unhappy  master  whom  unmerciful  disaster  followed 
fast  and  followed  faster,"  for  all  her  woes  happened 
between  that  date  and  the  18th  of  the  following  Au- 
gust, when  she  packed  up  her  belongings  and  left  the 
defendant.  In  answer  to  the  question :  * '  What  was  the 
nature  of  that?"  referring  to  the  affair  in  March,  she. 
gives  the  following  extremely  condensed  account: 

**He  told  me  at  that  time,  on  that  date,  that  if  I 
did  not  get  in  and  work,  I  would  find  myself  getting 
up  out  in  the  road." 

She  locates  this  transaction  at  the  dinner-table.  On 
cross-examination  she  enlarges  upon  the  subject  in  this 
language : 

'*He  just  said — ^we  was  talking  about  butchering, 
putting  the  meat  away,  we  had  two  big  hogs — ^and  we 
had  put  all  of  that  meat  away,  and  made  lard,  rendered 
it  out,  made  sausage,  and  cleaned  up  everything,  and 
this  was  a  short  time  after  that.  We  talked  about  it 
at  the  dinner-table  one  day,  about  neighbors  that  had 
been  butchering  a  lot  of  hogs,  and  I  said  it  was  so  nice 
for  that  lady.    I  spoke  about  the  neighbor  that  she 
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does  not  have  any  of  that  kind  of  work  to  do  in  the 
house,  and  I  says,  'Her  husband  is  kind  to  her,  and 
he  takes  all  that  work  outside,  and  keeps  it  out,'  and,  I 
says,  'When  she  gets  her  work  done  up,*  I  says,  *She 
has  a  little  time  for  something  else  besides  working  all 
of  the  time. '  I  says, '  She  likes  to  read  real  well, '  and 
he  says,  'You  act  like  that,  or  do  that,  you  will  find 
yourself  getting  up  out  in  the  road. '  * ' 

The  defendant's  narration  of  this  affair  is  this: 

"The  time  I  made  that  statement  to  her,  she  was 
lying  in  bed ;  I  had  been  sitting  on  the  bed,  and  had 
been  joshing  her  good-naturedly,  and  she  was  joshing 
me  in  a  friendly  way.  I  was  not  mad,  nor  she  was 
not  mad,  and  when  I  got  ready  to  go  out,  I  just  made 
the  assertion,  in  a  joking  way,  if  she  didn't  get  up, 
she  would  find  herself  coming  up  out  in  the  road. 
There  was  no  ill  feeling  between  us ;  it  was  all  said  in 
a  joking  way.'' 

He  says  that  she  did  not  cry,  remonstrate  nor  make 
any  objection  whatever  to  this  statement. 

The  next  chapter  opens  April  15, 1913.  Of  that  she 
tersely  says:  "He  told  me  at  that  time  to  shut  my 
mouth  or  he  would  slap  my  face. ' '  On  cross-examina- 
tion she  explains  her  statement  of  this  clash  in  the 
following  language : 

"He  came  into  the  house,  and  he  spoke  about  me 
doing  some  work,  or  something  that  was  to  be  done 
there.  I  told  him  I  had  not  had  the  time  to  do  it  yet ; 
I  had  been  busy  all  the  whole  time,  as  busy  as  I  could 
be,  and  he  said,  'That  is  just  like  all  your  work 
amounts  to.'  He  mentioned  one  time,  not  there, 
'What  you  do  never  amounts  to  anything,  anyway.' 
I  said  my  work  amounted  to  enough  to  save  him  at 
least  $20  a  month  expense,  if  it  was  not  very  much. 
I  told  him,  at  the  time  he  had  hired  help,  he  paid  them 
all  the  way  from  $35  to  $40  a  month,  and  he  says, 
'That  is  all  right  on  the  side,'  and  he  said  to  me,  he 
says,  '  That  is  all  right ;  when  I  want  help,  I  will  have 
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it'  *Yes,*  I  says,  *that  is  all  the  respect  you  have 
for  me/  I  says,  *You  have  just  as  miK^h  respect  for 
me  as  you  have  for  an  old  nigger  servant,  if  you  had 
one  in  the  house/  I  says,  'You  would  show  them 
more  respect  than  you  would  me,  for  you  would  go  up 
to  them,  and  slap  them  on  the  back,  and  give  them 
kind  words  and  a  pleasant  smile  once  in  a  while,  but 
you  have  not  me/  That  is  when  he  walked  to  me, 
and  drawed  his  hand  back,  and  told  me  to  shut  my 
mouth,  or  he  would  slap  my  face.  * ' 

The  defendant 's  account  of  this  affair  is  this : 

**We  was  standing,  or,  rather,  I  was  on  the  porch, 
and  she  came  out  on  the  porch,  and  asked  me  why  the 
hired  girl  had  left,  meaning  Miss  Halousek.  She  had 
went  a  few  days  before,  and  went  to  Malin,  California, 
or  Oregon,  I  guess,  and  I  told  her  I  did  not  know. 
She  says,  'You  do  know,'  and  she  referred  to  a  letter 
that  did  come  for  the  young  lady,  and  she  had  been 
gone  several  days,  and  I  did  not  think  she  was  coming 
back,  and  so  I  scratched  out  the  address  Klamath 
Falls,  and  put  Malin  on  it,  intending  to  hand  it  to  the 
stage-driver,  and  send  it  to  Malin,  where  I  supposed 
she  was,  and  my  wife  understood  by  that  that  I  had 
sent  the  girl  away,  and,  knowing  also  she  was  not 
coming  back,  had  attempted  to  send  this  letter  to  her. 
I  remonstrated  with  her,  and  told  her,  'No,  I  had  not 
done  so,  and  that  I  did  not  think  the  girl  was  coming 
back,  and  that  was  the  reason  I  thought  of  sending  the 
letter  to  her.  During  our  controversy  over  this  ques- 
tion, she  said  several  times  that  she  knew  very  well 
that  I  did  send  the  girl  away;  that  I  wanted  to  get 
her  and  her  daughter  away  so  that  I  could  have  Mr. 
Lewis  and  his  wife  up  there,  intimating  that  I  wanted 
them  there  for  Mrs.  Lewis  to  keep  house,  and  Mr. 
Lewis  to  work  on  the  ranch.  I  remonstrated  with 
her,  and  told  her  she  was  wrong,  there  was  no  truth 
in  it,  and  she  would  not  say  anything,  or  listen  to 
anything,  and  abused  me.'  I  says,  'Clara,  many  men 
would  slap  you  for  that,  that  is,  for  what  you  were 
saying/    Those  are  the  exact  words  I  said.'* 
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He  Bsidy  although  he  drew  his  hand  back,  he  did  not 
attempt  to  nor  make  any  movement  as  though  he  in- 
tended to  strike  her,  and  that  they  were  six  feet  apart 
at  the  time. 

The  next  grievance  is  alleged  to  have  happened  on 
the  same  date.  The  plaintiff  says  the  defendant  told 
her  then  to  leave  his  bed  and  never  come  near  it  again, 
and  imputes  to  him  this  language:  ^'I  am  through 
with  you  now,  and  for  always/'  The  defendant 
makes  this  the  outgrowth  of  the  controversy  about  the 
bed  already  mentioned.    He  said : 

*'She  moved  a  canvas  cot  into  the  bedroom,  and 
made  her  bed  on  the  cot,  at  the  foot  of  my  bed,  and  I 
told  her  my  idea,  and  remonstrated  with  her  as  long 
as  she  had  a  bed  she  could  rest  on,  and  she  slept  there 
on  that  cot  the  remainder  of  the  time  that  the  hired 
girl  was  there.  I  don^t  just  remember  how  long  that 
was  now. '  * 

He  says  that,  after  the  hired  girl  left,  the  plaintiff 
moved  into  the  other  bedroom. 

She  complains  also  that  about  August  10th,  she  was 
in  bed  four  days  on  account  of  illness,  and  that  the 
defendant  did  not  come  near  her  nor  ascertain  whether 
she  needed  any  medical  treatment  or  medicine.  The 
husband  explains  this  by  saying  that  the  plaintiff 
and  her  daughter  had  the  habit  of  doing  up  the  house- 
work, then  going  into  the  bedroom,  closing  the  door, 
and  not  talking  to  him  at  all ;  that  the  meals  were  eaten 
in  silence;  that  the  plaintiff  would  push  her  plate  over 
to  the  far  comer  of  the  table  as  far  as  possible  from 
the  defendant  and  would  not  notice  him  or  talk  to 
him;  that  she  would  not  even  do  his  laundry  work, 
so  that  he  was  obliged  to  take  it  to  town;  and  that 
for  these  reasons  he  did  not  force  his  attention  upon 
her  during  the  four  days  she  mentioned,  which  were 
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just  prior  to  her  departure;  but  that  he  would  have 
willingly  provided  for  her,  had  she  made  known  any 
wants.  His  explanation  is  not  in  any  way  challenged 
or  denied  by  the  plaintiff  or  any  witness  on  her  behalf. 
In  support  of  her  charge  against  him  for  taking  the 
hired  help  into  his  confidence,  she  says : 

**He  took  them  into  his  confidence  in  this  way: 
Whenever  he  came  into  the  house,  he  would  go  to 
them  for  everything  that  he  wanted  to;  it  did  not 
make  any  diflference  if  it  was  about  his  business  or 
what;  he  would  almost  tell  them  when  he  was  going 
to  town,  and  when  he  would  come  back. '  ^ 

Her  specifications  in  regard  to  the  defendant's  rela- 
tions with  other  women,  are  found  in  what  we  call, 
for  convenience,  the  incident  of  the  separator-room. 
The  defendant  had  a  milk  separator  in  a  room  ad- 
jacent to  the  kitchen  of  the  premises,  adjoining  which 
was  a  pantry.  Between  the  latter  and  the  separator- 
room  was  a  door.  Another  door  from  the  separator- 
room  opened  to  the  outside.  The  plaintiff,  the  hired 
girl  and  the  defendant,  according  to  the  former 's  state- 
ment, were  all  in  the  kitchen.  The  defendant  went 
into  the  separator-room.  The  plaintiff  gives  this 
account : 

' '  He  come  into  the  house,  and  she  was  in  the  kitchen ; 
he  passed  through  the  pantry  into  the  separator-room. 
She  followed  him  in  there,  and  they  was  there  for  as 
much  as  at  least  ten  minutes.  When  I  seen  them  go 
in  the  door,  I  stepped  into  the  pantry  just  outside 
of  the  door.  As  quick  as  she  opened  the  door  and 
stepped  out,  she  saw  me  standing  there.  Her  face 
turned  crimson,  and  she  threw  her  head  back,  and 
walked  past  me  out  in  the  kitchen.  I  was  standing 
right  where  I  could  see  Mr.  Beam,  and  he  looked  up, 
and  saw  me  standing  there,  and  blushed  and  dropped 
his  head,  and  did  not  say  anything  at  that  time,  and 
he  walked  out  in  the  kitchen,  and  very  soon  he  came 
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out  As  he  passed  before  the  door  going  outside,  he 
shouldered  the  girl,  and,  grinning,  waUked  on  out- 
doors/' 

She  states  that  she  didn  't  have  any  words  with  him 
at  that  time,  but  afterward  she  says : 

**I  asked  him  what  he  was  doing  in  there  with 
Madge ;  why  it  was  that  he  would  act  that  way  in  my 
presence.  He  said  it  was  none  of  my  business;  that 
he  was  running  the  house,  and  I  could  keep  my  mouth 
shut.'* 

Supplementing  this,  her  complaint  says  that  the 
**  defendant  frequently,  immediately  prior  and  subse- 
quent to  said  last-mentioned  dates,  drove  to  Klamath 
Falls  in  company  with  said  hired  girl  and  remained 
all  day. ' '  The  hired  girl  in  question  testifies  that  she 
never  went  to  Klamath  Falls  or  any  other  place  alone 
with  the  defendant,  and  he  tells  the  same  story.  He 
says  the  girl  was  never  off  the  ranch  with  him  any- 
where, much  less  coming  to  town.  Defendant's  ac- 
count of  the  transaction  in  the  separator-room  is  in 
this  language : 

**Why,  the  separator  had  got  out  of  order  the  day 
before,  and  we  could  not  use  it.  The  bowl  got  so 
wobbly  we  could  not  use  it.  We  had  to  set  the  milk 
away  in  pans  in  the  milkroom,  and  the  next  day — ^that 
same  day — ^I  had  taken  the  bearings  out,  those  ball 
bearings  out,  and  cleaned  them,  as  I  thought  thor- 
oughly, and  had  to  put  them  back,  and  that  did  not 
remedy  the  defect.  The  belt  wobbled  just  the  same, 
necessitating  that  I  take  them  out  again,  and  give  them 
an  entire  overhauling,  and  that  was  the  time  I  was  in 
there,  working  on  the  separator,  and  I  had  some  jugs, 
buckets,  there  with  water  in  them,  and  was  sitting 
close  to  the  door.  Miss  Halousek  came  in  after  some 
potatoes,  and,  when  she  opened  the  door,  the  door 
struck  against  the  bucket  and  she  says,  *I  did  not  know 
you  were  in  here';  she  seemed   surprised.    I  moved 
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back,  and  she  opened  the  door  and  came  in,  and  got 
her  potatoes,  and  I  spoke  to  her  about  the  separator. 
I  had  the  name  plate  off  the  separator,  I  exposed  to 
view,  and  some  screws,  and  stuff  in  there  that  she  had 
not  seen.  She  spoke  about  what — she  says,  *I  will  get 
some  hot  water  to  clean  them  up,'  and  she  turned  to 
go  out,  and  as  she  opened  the  door,  my  wife  was  stand- 
ing at  the  side  of  the  door,  where  the  door  is  hung  on 
against  the  hinges,  leaning  kind  of  against  the  door^ 
listening.    That  is  the  first  I  knew  she  was  there.'* 

He  says  the  outer  door  of  the  room  was  open  be- 
cause he  had  to  have  light  to  work  on  the  machine. 
He  denies  shouldering  the  girl  or  making  any  signal 
to  her  as  he  walked  out  of  the  room.  The  girl  testi- 
fies that  she  went  to  the  separator-room  to  get  some 
potatoes  kept  there  for  household  use,  and,  while 
there,  the  defendant  called  her  attention  to  one  part 
of  the  separator  not  being  clean,  and  she  immediately 
went  into  the  next  room  and  found  Mrs.  Ream  there. 
In  all  her  testimony  about  this  affair,  the  plaintiff 
does  not  impute  to  the  defendant  any  wrongdoing. 
All  through  her  narrative,  however,  runs  a  vein  of 
jealousy  for  which  no  foundation  is  disclosed.  In  all 
her  discourse  about  the  defendant's  actions  toward 
her,  she  is  not  supported  by  any  other  witness.  In- 
deed, besides  her  physician,  who  speaks  only  of  the 
state  of  her  health,  and  Mrs.  Lewis  mentioned  further 
on,  the  sole  witness  on  her  side  of  the  case  was  one 
Schumacher,  who  afterward  married  the  plaintiff's 
daughter.  He  says  the  defendant  forbade  him  to 
come  to  the  ranch.  The  witness  thus  relates  the 
defendant's  language: 

''And  he  said  it  was  well  to  stop  off  the  ranch  at 
the  present  time,  and  he  said  he  would  rather  I  would 
not  come  again,  so  he  told  me,  he  says,  *  Of  course,  the 
way  things  are  going  on,  I  am  going  to  have  my  way. ' 
*  After  a  while,'  he  says,  *I  can't  kick  them  out';  he 
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says,  'I  wish  they  would  go  away  with  you  when  you 
go  away/  ^'  referring  to  Mrs.  Beam. 

The  witness  further  said  the  defendant  told  him  he 
was  not  going  to  live  with  the  plaintiff  again. 

Another  affair  upon  which  plaintiff  counts  may  be 
denominated  her  quarrel  with  a  hired  man  named 
Standish.  According  to  the  book  of  transgressions, 
this  happened  May  15,  1913.  The  plaintiff's  story  is 
that  she  had  gone  to  spend  the  afternoon  with  Mrs. 
Lewis.  She  goes  on  to  state  that  Standish  came  to 
the  Lewis  residence,  and  she  says : 

*'He  called  at  the  door,  and  he  said,  *I  came  to  bor- 
row the  cutter';  he  said  to  her,  he  said,  'Did  you  tell 
Madge  [that  was  the  hired  girl]  that  Mrs.  Beam  said 
for  her  not  to  have  anything  more  to  do  with  me!' 
She  said,  *I  did  not.'  When  I  heard  my  name  men- 
tioned, I  went  to  the  door.  He  turned  from  the  door, 
and  said  to  me,  *I  thought,  the  other  day,  I  thought 
you  respected  Madge,'  and  that  I  said  she  was  a  nice 
girl ;  I  said,  *  I  did  say  so,  and  say  so  now. '  He  said, 
*Yes,  you  do';  he  said,  *You  lie  right  there.'  He  said, 
*Why  did  you  raise  such  a  lack  when  her  and  Mr. 
Beam  went  into  the  separator-room,  or  into  the 
cellar  and  close  the  doorf'  He  said,  'It  looked  like 
you  respected  her,  trying  to  make  out  she  was  not  the 
right  kind  of  a  girl. '  Then  he  took  aff  his  glove,  and 
looked  and  talked  very  angry;  he  said,  'That  is  just 
like  the  women;  they  will  say  one  thing  and  another 
one  minute,  and  then  deny  it.'  He  says,  *We  will 
have  this  straightened  up';  I  says,  'Yes,  indeed  we 
will.'  He  took  off  his  glove,  and  swung  his  hand 
about,  and  he  said,  'I  will  make  you  swallow  some  of 
these  things  you  have  been  saying ' ;  then  he  turned  and 
walked  away. ' ' 

This  is  her  testimony  in  support  of  her  allegation 
that  Standish  called  her  a  liar.  Mrs.  Lewis  narrates 
the  matter  thus : 
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*  *  While  Mrs.  Beam  was  paying  me  a  visit,  Chauncey 
Standish  called  and  said  he  wanted  to  borrow  the 
cutter ;  he  meant  the  disc,  and  that  is  what  he  got.  He 
also  said,  ^Did  you  tell  Madge  that  Mrs.  Beam  said 
for  her  to  have  nothing  to  do  with  me!^  I  said,  'I  did 
not.'  He  said,  Mrs.  Beam  not  hearing  well,  he  said, 
'There  is  a  lot  of  other  things  that  is  being  told  np 
there,  and  I  am  going  to  have  it  straightened  ont,^ 
and  Mrs.  Beam,  on  hearing  her  name  called,  came  to 
the  door  also,  and  he  stopped  talking  to  me,  and 
turned  to  her,  and  he  said,  *I  thought  you  said  you  con- 
sidered or  thought  Madge  was  a  respectable,  nice  girl, 
and  a  good  girl, '  and  she  said,  *  I  do ;  I  did,  and  I  say 
so  now;  I  think  Madge  is  a  nice,  good  girl,^  and  he 
jerked  oflF  his  gloves,  and  shook  his  head,  and  really 
looked  angry  and  mad,  and  he  said,  '  This  is  like  a  lot 
of  other  things  you  are  telling  and  denying,  and  that 
is  the  kind  of  a  woman  you  are ;  you  say  one  thing  one 
minute,  and  you  deny  it  the  next,  and  I  will  have  a 
straightening  up  of  things,'  and^  Mrs.  Beam  said, 
'Indeed,  I  will;  I  am  reaay  any  time,*  and  he  says, 
'You  bet,  I  am  going  to  make  you  swallow  a  few 
things  you  have  been  saying, '  and  then  he  turned  and 
went  away.'* 

Standish  speaks  of  going  to  the  Lewis  house  to  bor- 
row a  disc  harrow,  and  then  says : 

"In  the  meantime,  I  thought  I  would  ask  Mrs.  Lewis 
if  such  had  been  told  to  her,  and  I  asked  her  if  Madge 
had  ever  told  her  that  Mrs.  Beam  told  her  not  to  have 
anything  to  do  with  me,  that  I  was  not  the  right  Idnd 
of  a  man,  something  to  that^  effect,  and  she  said, 
studying  a  few  minutes,  and  said  she  believed  she  told 
it.  Mrs.  Beam  denied  it  at  the  table  that  day,  and 
then  she  heard  me  talking  and  came  and  said  she  did 
say  it  in  a  way,  and  a  few  words  passed,  and  I  said, 
'  This  whole  thing  will  have  to  be  straightened  up,  or  I 
would  like  to  have  it  straightened  up.'  I  think  that 
was  about  all  that  was  said.'' 

There  is  not  a  syllable  of  testimony  showing  that 
the  defendant  authorized  the  conduct  of  Standish  or 
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even  knew  anything  about  it  until  afterward.  The 
plaintiff  says  she  told  him  of  it  that  evening.  The 
defendant  testifies  that  it  was  not  mentioned  by  her 
until  a  week  or  ten  days  afterward;  that  he  first 
learned  of  it  from  Standish;  that  he  then  remon- 
strated with  him  and  told  him  he  should  not  have  done 
so ;  that  afterward,  when  his  wife  spoke  to  him  about 
it,  he  inquired  why  she  had  not  told  him  right  away, 
to  which  she  replied  that  it  would  not  do  any  good, 
and  he  supposed  it  meant  there  was  no  use  of  kicking 
up  any  row  about  it  any  further,  so  he  paid  no  more 
attention  to  it.    Standish  says: 

**I  spoke  to  him  about  it,  and  told  him  that  I  had 
a  little  trouble  with  Mrs.  Ream  in  regard  to  this,  and 
he  says,  *You  ought  not  to  have  done  it';  he  says, 
*You  done  wrong,*  and  it  looked  very  much  like  he  was 
out  of  humor,  and  says,  *That  will  only  make  trouble 
start.' '' 

Soon  after  his  wife  complained  of  the  conduct  of 
Standish,  the  defendant  discharged  him. 

Again  referring  to  the  book  of  transgressions,  we 
find  that  the  plaintiff,  according  to  her  story,  had  two 
altercations  with  another  hired  man  named  Harry 
Blair,  the  first  on  July  19,  1913,  and  the  last  on  Au- 
gust 18th  of  that  year,  the  day  she  left  the  defendant 
Of  the  first  she  says : 

**0n  July  19th,  he  came  into  the  kitchen,  flourish- 
ing his  revolver  in  his  hand.  He  says,  *  This  is  what 
I  use  to  protect  myself  when  Ed  is  gone'  [meaning 
Mr.  Ream] ;  he  says,  'That  was  a  good  shot,'  and  he 
says,  *I  am  a  good  marksman,  too.'  He  swung  him- 
self around  in  a  threatening  way  just  like,  'If  you 
don't  do  as  I  want  you  to  do  — '  and  he  put  it  in  his 
pocket  and  walked  outside." 

Her  account  on  cross-examination  is  as  follows : 
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''Q.  How  about  that  instance  that  you  allege  he 
came  in  flourishing  a  revolver — ^will  you  tell  us  about 
thatt 

*'A.  Yes,  sir.  He  had  been  in  Mr.  Ream^s  room, 
dressing  to  ^o  to  town.  He  came  into  the  kitchen,  and 
he  reached  m  his  coat  pocket,  and  pulled  a  revolver 
out  and  held  it  in  his  hand.  He  walks  toward  the 
table,  and  begin  to  shooting  the  cartridges  out  on  the 
table,  and  all  over  the  floor,  and  I  says,  *That  makes 
me  nervous  for  you  to  do  like  that,^  and  he  said  he 
wouldn't  do  it  again.  I  says,  *It  was  against  the  law 
to  carry  firearms, '  and  he  says,  *  No,  that  is  all  right. ' 
He  kept  shooting,  and  working  with  it,  and  showing 
me  how  he  could  fix  it  so  it  would  not  shoot ;  he  pulled 
a  spring  in  his  revolver,  and  showed  me  that  way  he 
could  fix  it  so  it  would  not  go  off  when  he  did  not  want 
to  use  it.  He  says,  *I  just  tell  you  that  is  a  good  shot, 
and  I  am  a  good  marksman;  I  had  that  to  protect 
myself  on  the  ranch  when  Ed  is  ^one. ' 

''Q.  Did  he  shoot  those  cartridges  off  there  in  the 
roomt 

**A.  How  is  that! 

^'Q.  Ton  say  he  shot  those  cartridges  there  in  the 
roomt 

''A.  He  was  shooting  them  out  of  the  revolver  on 
the  floor;  a  lot  of  them  fell  on  the  floor  and  table, 
scattered  them  all  over. 

*'Q.  Let  me  understand,  you  don't  mean  that  he  was 
firing  the  cartridges,  simply  throwing  them  out  of  the 
gunt 

''A.  Throwing  them  out  of  the  gun  on  the  floor  and 
the  table. 

''Q.  How  many  did  he  throw  out,  if  you  knowt 

'*A.  I  think  there  were  eight. 

**(^.  Describe  along  here,  what  sort  of  a  looking  gun 
was  it! 

'*A.  It  was  a  revolver,  about  that  long  (indicating), 
black  and  nickel  trimmings. 

**Q.  Just  an  ordinary,  common  revolver! 

**A.  Yes,  sir. 

**Q.  Did  you  ask  him  to  let  you  examine  it! 
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'*A.  He  said,  *I  had  that  to  protect  myself  on  the 
ranch  when  Ed  is  gone/ 

' '  Q.  Did  you  ask  him  to  let  you  examine  it,  look  at 
the  gun! 

**  A.  No,  sir ;  I  did  not  by  any  means. 

*'Q.  Did  you  take  the  gun  in  your  hand! 

**A.  No,  sir;  I  did  not/' 

She  says  she  never  mentioned  this  revolver  incident 
to  the  defendant  at  all,  and  he  says  he  never  heard 
of  it  until  he  saw  it  in  the  complaint.  The  August 
jangle  happened  after  the  plaintiflF  and  her  daughter 
had  packed  up  their  things  and  were  prepared  to  per- 
manently leave  the  defendant's  home,  which  they  did 
that  very  day.  The  parties,  plaintiff  and  defendant, 
her  daughter  and  Blair  were  all  at  the  breakfast-table. 
She  gives  this  account : 

**  August  18th,  he  was  sitting  at  the  table  eating 
breakfast,  and  my  daughter,  she  looked  up  at  him,  just 
glanced  up  at  him,  and  he  says,  *Why  do  you  look  at 
me  in  that  style  and  manner  for!'  He  says,  *You  are 
looking  at  something,  or  doing  something  you  had  not 
ought  to  do.'  I  says  to  him,  I  says,  'You  keep  quiet, 
and  let  her  alone. '  I  says,  *  She  is  not  saying  anything 
to  you,  or  about  you,  in  any  way  or  shape';  I  says, 
'You  should  attend  to  your  own  affairs.'  I  says,  *You 
are  mixing  in  family  affairs  here,  which  you  have  no 
right  to  do  whatever.'  He  says,  'You  shut  your 
mouth,  and  tend  to  your  own  business. ' 

"Q.  Was  Mr.  Ream  present  at  that  time! 

"A.  Yes,  sir,  he  was  right  there  at  the  table. 

**Q.  Did  he  make  any  statement! 

*'A.  He  told  him  to  go  ahead  and  say  what  he 
pleased;  he  said,  'I  am  here.'  " 

Blair  testifies  as  follows: 

"I  come  in  the  house,  but,  before  I  come  in  the  house, 
Mr.  Ream  said,  he  says,  'The  women  have  told  me  that 
you  are  the  cause  of  them  leaving:  to-day,  and,  if  they 
say  anything  to  you,  I  would  rather  you  not  say  any- 
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thing  at  all,  and  try  to  get  along  with  them,  if  you 
can,  because  I  think  they  intend  to  leave  this  morn- 
ing. They  have  all  their  things  packed.'  I  intended 
all  right  to  keep  still,  but  when  I  went  in  the  house, 
and  we  sat  down  to  the  table,  Mrs.  Ream  and  her 
daughter,  Nieta,  was  at  the  table  already,  and  the 
daughter,  Nieta,  made  a  remark  to  her  mother,  or  Mr. 
Beam,  I  don 't  kuow  which,  she  looked  from  one  to  the 
other,  and  then  looked  at  me,  and  had  a  frown  on  her 
face.  I  says,  'What  is  the  matter  with  you  now! 
What  are  you  looking  at  me  in  that  manner  for!'  I 
says,  *What  have  I  done — something  wrong!  Have  I 
hurt  your  feelings!'  something  like  that,  and  I  says, 
'I  would  rather  you  would  not  look  at  me  that  way,' 
and  I  says,  'If  you  can't  look  at  me  any  different  than 
that,  I  wish  you  would  look  the  other  way,'  and  Mrs. 
Beam  was  eating  at  the  time,  and  when  she  looked  up 
and  saw  me  in  a  conversation  with  Nieta,  I  was  carry- 
ing my  part  of  the  conversation,  but  she  was  not  say- 
ing anything,  and  she  said,  'You  better  keep  still  and 
leave  her  alone,  not  say  anything  to  her.'  'Well,'  I 
says,  'I  am  going  to  defend  myself,  if  anyone  is  doing 
me  wrong,'  and  I  says,  'I  have  got  to  do  my  part  of 
it.'  I  says,  'By  the  way,  Mrs.  Beam,  your  husband 
tells  me  this  morning,  I  am  the  whole  cause  of  your 
leaving  here,'  and,  I  says,  'You  had  an  intention,  I 
believe,  before  ever  we  became  acquainted.  As  far  as 
that  is  concerned,  I  have  nothing  against  you  now,  but 
I  don 't  like  to  have  you-charge  me  with  being  the  cause 
of  your  leaving  here.'  'Well,'  she  says,  'you  are  the 
cause  of  me  leaving  here ;  you  are  a  big  idiot. '  I  says, 
'AH  right;  if  I  am  the  cause  of  your  leaving,  I  am 
going  to  tell  you  what  is  the  cause  of  your  leaving.' 
I  says,  'It  is  your  untruthfulness  and  deceitfulness, 
Mrs.  Beam,  that  is  the  whole  cause  of  your  leaving,' 
I  says, '  It  is  nothing  else  but  that, '  and  she  repeatedly 
told  me  to  keep  my  mouth  shut,  called  me  a  big  idiot 
in  two  instances." 

He  flatly  denies  calling  the  plaintiff  a  liar  and  aflSrms 
that  untruthfulness  and  deceitfulness  were  the  only 
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words  lie  used  in  regard  to  her.    He  further  speaks 
thus  on  oath: 

**Q.  What  did  Mr.  Ream  say,  if  anything! 

**A.  He  told  me  I  had  better  keep  still  about  this 
matter ;  he  says,  *I  don't  want  to  have  any  more  trouble 
with  them,  that  is,  my  own  help,  because,'  he  says,  'it 
is  bad  enough  as  it  is,'  and  he  said,  *If  you  keep  still, 
I  think  later  on  this  thing  will  blow  over  and  very 
little  done.'  He  says,  *I  don't  want  to  have  any 
trouble  with  them.'  I  says,  'I  will  tell  you,  Ed,  that 
is  up  to  you';  I  says,  *I  ain't  going  to  let  anyone  talk 
to  me  like  that.'  *Wdl,'  he  says,  'I  told  you  what  I 
wanted  you  to  do,  and  would  rather  you  did  it. '  Me 
and  he,  of  course,  had  a  little  spat  about  that.  It  was 
halfway  around  out  of  the  house,  and  he  told  me,  he 
says,  *I  told  you  to  keep  your  mouth  shut,  and  why 
didn't  you  do  it!'  I  says,  *When  a  woman  tells  me 
I  am  wrong,  I  think  a  man's  obligation  is  to  defend 
himself,'  and  I  says,  'I  did  not  say  anything  to  her, 
only  what  was  the  whole  truth. ' 

*'Q.  State  whether  or  not,  Mr.  Blair,  at  this  time, 
Mr.  Beam  made  the  following  statement,  or  words  to 
this  eflFect :  '  You  go  ahead  and  say  what  you  please. ' 

**A.  He  did  not;  no,  sir;  he  made  no  such  remark  at 
all,  because  I  remember  the  only  single  instance  of  this 
case. ' ' 

Apropos  of  the  plaintiff's  real  estimate  of  Blair, 
there  was  read  into  the  record  an  extract  from  a  letter 
written  by  Mrs.  Beam  to  Miss  Halousek,  July  25th : 

''Harry* is  still  with  us;  and  he  is  a  good  boy  to 
work;  we  like  him  better  all  the  time,  as  he  takes  so 
much  interest  in  the  stock  and  work  of  all  kinds." 

The  defendant  says  that  on  this  occasion : 

*'I  cautioned  Mr.  Blair  before  he  went  into  the  house 
to  breakfast.  I  told  him  the  circumstances,  that  they 
had  their  stuff  all  packed,  and  ready  to  leave,  and  I 
supposed  they  was  going  away  that  day,  and  cautioned 
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him  to  be  quiet,  and  not  say  anything — ^not  kick  up  any 
row. '  ^ 

Speaking  of  the  grievance  at  the  breakfast-table,  he 
says: 

'*She  did  not  say  anything  [referring  to  the  girl], 
and  her  mother  then  told  him  to  mind  his  own  busi- 
ness, and  I  asked  him  to  keep  quiet  at  the  table — ^be 
quiet  and  not  say  anything.  I  did  not  consider  that 
he  had  said  anything  out  of  the  way  then  to  anyone 
which  I  considered  to  be  offensive.'* 

He  denies  that  Blair  called  his  wife  a  liar,  or  words 

to  that  effect.    He  testified  that : 

** Blair  told  her,  'I  understand  that  you  blame  me^ 
that  I  am  the  cause  of  your  leaving  here, '  or  words  to 
that  effect,  but  he  did  not  say  lying  or  anything  of  that 
kind.  I  says,  'Keep  quiet,  Harry,  and  let  this  thing 
blow  over.'  " 

Although  the  plaintiff's  daughter  was  present  at 
this  altercation,  she  was  not  called  as  a  witness.  As 
witnesses  for  the  defendant,  there  were  two  young 
women  who  had  worked  there  and  a  school-teacher 
who  had  boarded  in  the  family.  One  of  the  girls  tes- 
tifies that  the  plaintiff,  besides  being  jealous  of  the  de- 
fendant, said  he  talked  too  much  to  the  schoolmistress, 
but  the  witness  declares  that  the  whole  conversation 
was  in  the  presence  of  all  the  family  and  about  school 
matters.  This  girl,  May  Hajicek,  declares  on  oath 
that,  on  one  occasion,  while  she  was  at  work  in  the 
kitchen,  where  the  defendant  was  shaving,  the  plain- 
tiff came  in  from  the  pantry  and  angrily  slapped  a 
spoon  down  upon  the  table.  She  says  she  immediately 
left  the  room  and  started  to  pack  her  things,  when 
Mrs.  Beam  came  to  her  and  apologized;  that  the 
daughter  also  came  in  and  sought  to  mollify  her ;  and 
that  the  plaintiff  said,  '*I  can't  help  it;  he  has  been 
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talking  to  May  all  morning.'^  This  witness  also  states 
that  at  different  times  the  plaintiff  would  not  speak 
to  the  defendant.  She  says  she  once  went  to  town 
alone  with  Mr.  Beam  between  8  in  the  morning  and 
4  in  the  afternoon.  Her  parents  lived  there,  and,  im- 
mediately on  arriving  at  Klamath  Falls,  she  went  to 
her  home  and  spent  the  day  with  her  family,  return- 
ing to  the  ranch  later  in  the  day. 

The  other  hired  girl,  Madge  Halousek,  states  on 
oath  that  the  plaintiff  acted  coolly  toward  the  defend- 
ant and  would  not  talk  to  him;  that  she  herself  had 
been  warned  before  she  went  there  to  work  that  the 
plaintiff  was  jealous,  and  she  took  care  not  to  have 
any  more  conversation  with  the  defendant  than  she 
really  had  to,  and  that  nothing  improper  ever  occurred 
between  them.    The  schoolmistress  who  boarded  there 

said  that  the  defendant  was  kind  to  the  plaintiff  and 
was  all  a  husband  ought  to  be ;  that  on  the  other  hand, 

the  plaintiff  was  in  the  habit  of  finding  fault  with  the 
defendant,  and  that  the  witness  came  to  town  only  once 
and  returned  with  him.  Both  she  and  the  other  lady 
witnesses  testify  that,  at  all  other  times  when  they 
went  to  town  in  company  with  the  defendant,  the  plain- 
tiff and  her  daughter  and  others  were  in  the  same 
conveyance. 

In  addition  to  what  has  already  been  quoted  from 
the  plaintiff  ^s  own  testimony,  concerning  her  affrays 
with  her  husband,  she  says  he  would  make  slighting 
remarks  every  time  he  came  into  the  house.  Her  ex- 
amination includes  the  following: 

**Q.  What  did  he  say! 

'*A.  I  don't  remember  what  he  said  in  words.  I 
talked  to  him  about  the  same  as  he  did  to  me.  *  * 

*  *  Q.  When  he  talked  to  you  in  that  way,  you  talked 
back  to  him  in  the  same  way  t 
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'^A.  I  would  not  answer  him  back  lots  of  times;  it 
hurt  me  so  bad,  I  couldn't.  •  • 

* '  Q.  Generally,  you  answered  him  in  that  same  way, 
didn  *t  you  t 

^'A.  I  did  not  understand,  not  always;  I  said  I 
didn'f 

She  says,  '*I  told  him  that  he  acted  pretty  fresh 
toward  other  women,''  and  she  accused  him  of  being 
too  familiar  with  May  Hajicek.  The  defendant  says 
she  had  the  habit  of  nagging  him  about  other  women, 
whom  he  mentions,  and  accusing  him  of  being  too 
familiar  with  them.  She  does  not  dispute,  but  rather 
corroborates,  him  on  this  point.  Moreover,  there  is 
not  a  line  of  testimony  showing  any  unchastity  or  im- 
propriety on  his  part  with  any  woman.  He  said  he 
was  always  pleasant  to  her  when  she  would  talk  to 
him,  and  that  he  provided  well  for  her.  She  says  her- 
self, * '  He  is  pretty  good  for  providing.  I  can  say  that 
about  him,  and  he  can  have  that  much  more. ' ' 

The  testimony  shows  that  the  plaintiff's  hearing  is 
impaired,  that  she  was  sensitive  about  this  infirmity, 
and  that  it  intensified  her  suspicions  of  other  people 
because  she  could  not  always  understand  what  was 
being  said.  This,  together  with  her  alleged  nervous 
temperament,  throws  light  upon  her  conduct  toward 
her  husband  but  does  not  justify  it.  As  stated  before, 
the  only  witnesses  for  the  plaintiff,  besides  her  phy- 
sician, who  speaks  only  of  her  physical  condition,  are 
plaintiff  herself,  her  son-in-law,  Schumacher,  and  Mrs. 
Lewis.  Schumacher  does  not  give  any  account  what- 
ever of  any  misconduct  by  the  defendant  toward  the 
plaintiff.  A  resume  of  the  situation  shows  that  the 
relations  between  them  were  becoming  strained,  and 
the  remark  made  by  the  defendant  to  the  son-in-law 
expressed  no  more  than  the  wish  that  the  affair  was 
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ended    Mrs.  Lewis  speaks  only  of  Mrs.  Beam 's  affair 
with  Standish. 

The  plaintiff  cites,  as  authority  for  making  the  de- 
fendant responsible  for  her  altercations  with  Standish 
and  Blair,  the  case  of  HaU  v.  Hall,  9  Or.  452.  There 
the  parties  had  had  an  antenuptial  agreement  to  the 
effect  that  if  the  plaintiff  married  the  defendant  the 
latter  should  provide  for  his  two  daughters  elsewhere, 
and  not  keep  them  in  their  home.  In  spite  of  this, 
he  not  only  refused  to  observe  the  agreement,  but 
made  no  attempt  to  control  his  daughters  in  their  in- 
sulting demeanor  toward  their  stepmother.  The  court 
held  that,  because  of  his  breach  of  the  stipulation  and 
his  refusal  to  attempt  to  restrain  them,  he  adopted 
their  acts  as  his  own.  Here,  the  case  is  entirely  dif- 
ferent. The  defendant  remained  in  utter  ignorance 
of  the  pistol  incident  with  Blair  until  he  read  it  in  the 
complaint.  He  was  not  present  at  the  quarrel  with 
Standish,  and  knew  nothing  of  it  until  some  days  after- 
ward, when  he  reproved  Standish  and  soon  discharged 
him.  According  to  the  weight  of  the  testimony,  the 
only  fault  that  the  plaintiff  could  find  with  her  hus- 
band, respecting  the  altercation  with  Blair  at  the 
breakfast-table,  was  that  he  did  not  affirmatively  es- 
pouse her  side  of  the  quarrel  in  which  she  engaged 
with  the  hired  man.  We  must  remember  that  the 
plaintiff  at  this  time,  by  the  undisputed  testimony, 
had  for  a  long  time  refused  to  talk  with  the  defend- 
ant, had  treated  him  coolly,  had  given  various  evi- 
dences of  her  jealousy,  without  any  foundation  for  the 
same,  and  even  then  had  packed  her  things  and  was 
ready  to  leave  him.  Notwithstanding  all  this,  the  de- 
fendant cautioned  Blair  in  advance  against  making 
any  trouble  and,  as  they  both  state,  reproved  him  at 
the  time  and  told  him  to  keep  quiet  at  the  table.    It 
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is  noteworthy  that  the  daughter  of  the  plaintiff  was 
present  at  the  time,  yet  she  is  not  called  as  a  witness. 
The  defendant  is  in  no  way  responsible  for  or  charge- 
able with  the  conduct  of  either  Blair  or  Standish 
toward  the  plaintiff.  He  was  not  a  party  to  it,  did 
not  countenance  it,  reproved  both  of  them,  and  dis- 
charged Standish.  As  the  plaintiff  was  even  then  pre- 
pared to  leave,  it  was  not  necessary  for  the  defendant 
to  send  Blair  away,  especially  as  the  plaintiff  had 
opened  the  quarrel  with  him. 

Conceding  that  the  two  parties  are  of  equal  credi- 
bility, they  differ  so  materially  in  their  statements  of 
the  different  altercations  that  it  is  plain  the  plaintiff 
has  failed  to  make  out  her  case  by  a  preponderance 
of  the  testimony.  All  the  disinterested  witnesses  who 
speak  on  the  subject  accord  to  the  defendant  kind 
treatment  of  his  wife  and  impute  to  her  jealousy  and 
faultfinding.  Even  her  own  daughter,  though  a  mem- 
ber of  the  family,  at  the  times  mentioned  in  the  com- 
plaint, did  not  appear  as  a  witness  in  support  of  the 
plaintiff's  contention.  In  the  plaintiff's  own  account 
of  the  row  about  moving  the  bed,  she  appears  to  have 
been  a  participant  in  a  mutual  affray.  The  defendant 
had  bought  the  bed  for  their  own  personal  use  and  had 
told  her  that  he  wanted  it  to  stay  in  their  room.  He 
had  fully  as  much  right  to  use  the  bed  he  had  pur- 
chased as  she  had,  and  it  was  in  flagrant  disregard  of 
his  legitimate  wishes  that  she  undertook  to  move  it. 
When  he  protested,  she  engaged  in  combat  with  him 
and  was  simply  vanquished.  She  is  not  blameless  in 
that  affair. 

Again,  in  the  occurrence  of  March  24th,  he  says  that 
he  was  simply  joking  her.  According  to  her  own 
statement,  she,  at  that  time,  was  drawing  unfavorable 
comparisons  between  him  and  the  husband  of  the 
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neighbor  woman.  Likewise,  in  the  wrangle  of  April 
15th,  when  she  says  he  threatened  to  slap  her  face, 
that  was  language  used  in  a  mutual  quarrel  in  which 
she  said  to  him  that  he  had  as  much  respect  for  her  as 
he  would  have  for  an  old  nigger  servant,  etc.  Again, 
in  her  sulks  about  moving  the  bedstead,  she  refused 
to  occupy  the  same  bed  with  him ;  made  her  pallet  on 
the  floor;  later  on,  carried  a  cot  into  the  room  and 
occupied  that  until  the  hired  girl  left,  when  she  moved 
into  the  room  the  girl  vacated.  Her  conduct  toward 
him  in  refusing  to  speak  to  him  and  contemptuously 
moving  her  plate  away  from  him  at  the  table  indicate 
that  she  was  quite  as  much  to  blame  for  the  misunder- 
standing between  her  and  the  defendant  as  he  was. 

Our  own  precedents  are  not  silent  on  this  subject. 
In  Beckley  v.  Beckley,  23  Or.  226  (31  Pac.  470),  Mr. 
Justice  MooEE  says : 

''It  is  not  every  threat  uttered,  while  smarting  un- 
der real  or  imaginary  slights,  or  prompted  by  the 
pangs  of  jealous  rage,  nor  overt  acts  of  violence,  even 
committed  in  the  heat  of  passion  caused  by  the  aggra- 
vation of  the  other  party,  that  constitutes  cruelty. 
There  must  be  an  intention  to  worry  the  other,  and 
this  may  be  successfully  accomplished  without  a  single 
threat  and  in  the  absence  of  any  act  of  violence.  The 
studied  sneer,  the  willful  neglect  or  the  careless  dis- 
regard of  the  other's  wishes  may,  and  often  does,  en- 
danger the  health  of  the  injured  party.  Cruelty  is  a 
question  of  intent — a  mental  purpose  to  wound  the 
feelings  of  the  other  party." 

This  language  very  properly  characterizes  the  con- 
duct of  the  plaintiff  in  her  demeanor  toward  her  hus- 
band, in  her  refusal  to  speak  to  him  or  to  occupy  the 
same  bed  with  him,  in  her  petty  espionage  upon  him, 
in  her  nagging  him  about  other  women  without  any 
reasonable  cause,  and  in  making  comparisons  between 
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his  conduct  and  that  of  other  husbands  to  his  detri- 
ment. Such  conduct  would  be  maddening  to  any  man 
of  spirit,  and  was  doubtless  designed  for  that  purpose 
by  the  plaintiff.  The  conduct  of  the  defendant  is  not 
to  be  approved ;  neither  can  we  wonder  at  it ;  but  fair- 
ness compels  the  observation  that  the  demeanor  of  the 
plaintiff  did  much  to  provoke  it.  The  case  would  be 
a  close  one  and  the  issue  narrow  if  we  were  called 
upon  to  determine  which  of  the  twain  was  the  greatest 
offender  against  the  peace  of  wedlock ;  but  that  is  not 
the  question  to  be  decided.  Our  own  former  utter- 
ances declare  a  different  principle.  In  the  Beckley 
Case  the  opinion  continues : 

'  *  To  entitle  one  to  a  decree  of  divorce  for  cruel  and 
inhuman  treatment,  the  injured  party  must  come  into 
a  court  of  equity  free  from  the  suspicion  that  he  has 
contributed  to  the  injury  of  which  he  complains.  Di- 
vorces should  not  be  granted  by  weighing  the  evidence 
and  decreeing  in  favor  of  the  one  least  guilty,  where 
both  have  taken  an  active  part  in  the  mutual  discord. 
Equity  relieves  the  injured  party,  but  not  the  van- 
quished. In  the  struggles  for  supremacy,  or  to  vent 
spleen,  spite  or  hatred,  the  willing  actors  may  fight 
out  the  battles  of  wedded  life,  but  they  cannot  invoke 
the  aid  of  equity  after  their  own  efforts  have  failed. ' ' 

The  same  writer  in  Jones  v.  Jones,  44  Or.  586  (77 
Pac.  134),  held  that,  where  the  plaintiff  was  a  willing 
and  active  participant  in  the  quarrels  and  assaults  of 
which  she  now  complains,  she  is  not  entitled  to  a 
divorce.  The  following  precedents  are  to  the  same 
effect:  Taylor  v.  Taylor,  11  Or.  303  (8  Pac.  354); 
Adams  v.  Adams,  12  Or.  176  (6  Pac.  677) ;  Wheeler  v. 
Wheeler,  18  Or.  261  (24  Pac.  900) ;  Mendelson  v.  Men- 
delson,  37  Or.  163  (61  Pac.  645) ;  Crim  v.  Crim,  66  Or. 
258  (134  Pac.  13) ;  Matlock  v.  Matlock,  72  Or.  330  (143 
Pac.  1010).  In  Rowe  v.  Rowe,  84  Kan.  696  (115  Pac 
553),  the  court  says: 
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''Where  words  alone  are  relied  on,  it  must  appear 
thai  they  were  uttered,  not  merely  as  complaints 
against  tiie  misconduct  of  the  other,  real  or  apparent, 
but  that  they  were  uttered  without  justifiable  cause 
and  for  the  purpose  of  inflicting  pain.'* 

Out  of  her  own  lips,  plaintiff  has  given  an  account 
of  conduct  on  her  part  that  would  exasperate  any  man 
and  provoke  the  language  of  which  she  complains. 
Clearly,  she  is  to  blame,  in  her  relations  to  her  hus- 
band as  stated  in  Beckley  v.  Beckley,  23  Or.  226  (31 
Pac^  470).  Her  compilation  of  the  book  of  transgres- 
sions is  not  indicative  of  a  heart  crushed  and  wounded 
nigh  unto  death ;  but,  rather,  it  reveals  a  cold  and  cal- 
culating disposition,  biding  its  time,  and  determined 
finally  to  maneuver  its  prey  into  the  snare.  We  can- 
not apportion  the  wrong  between  two  parties,  both  of 
whom  are  at  fault.  Not  having  come  into  court  with 
clean  hands,  the  plaintiff  is  not  entitled  to  relief  in 
chancery.  In  view  of  the  shortcomings  of  the  plain- 
tiff, the  amercement  of  the  defendant  to  the  extent  of 
one  third  of  his  realty  would  be  inflicting  a  penalty 
out  of  all  proportion  to  the  quantum  of  his  offending. 
To  grant  her  a  divorce  according  to  the  prayer  of  her 
complaint  would  be  practically  to  confiscate  the  de- 
fendant's property,  and  thus  capitalize  her  for  an- 
other matrimonial  venture,  in  which  she  could  open 
a  new  set  of  books  regarding  her  marital  grievances 
with  a  view  of  increased  pecuniary  gains  in  future 
divorce  litigation. 

The  decree  of  the  Circuit  Court  should  be  reversed 
and  the  suit  dismissed. 

$1  Or.— 14 
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Argued  on  demurrer  Jane  17,  demurrer  sustained  Julj  14,  1916. 

PATTON  V.  WITHYCOMBE.* 

(159  Pac.  78.) 

Btatntif— IiiltUtiTe  Statutes— LegiaUtiTe  BepMd. 

1.  The  Constitution  does  not  deny  to  the  legislature  the  right  to 
amend  or  repeal  a  statute  enacted  by  the  people  in  the  exercise  of 
the  initiative. 

[As  to  self -executing  provisions  of  Constitutioni  see  note  in 
Ann.  Oaa.  19140,  1116.J 

Statutes— Repeal— Constitational  Requirements. 

2.  Even  though  an  ind^endent  act,  complete  within  itself,  #orks 
a  repeal  by  implication,  the  repealing  statute  is  not  pregnable  for 
failure  to  observe  Article  IV,  Section  22,  of  the  Constitution,  de- 
claring that  no  act  shall  be  revised  or  amended  by  mere  reference 
to  its  title,  but  the  act  amended  shall  be  set  forth  at  fuU  length. 

Elections— ^Primaries— Filing  for  Nomination— 4Hatiites—VaUdit7. 

3.  Although  Laws  of  1913,  page  183,  forbids  nomination  of  candi- 
dates for  public  office  by  political  parties  except  as  provided  by 
Sections  3349-3391,  L.  O.  L.,  inclusive,  as  to  direct  primaries  the 
legislature,  by  Laws  of  1915,  page  124,  provided  an  additional  method 
of  nomination  by  filing  and  payment  of  fees  which  is  valid  in  view 
of  the  facts  that  the  legislature  may  amend  an  initiated  statute,  and 
that  there  is  no  conflict. 

Oonstitational  Law— Elections— Nomlnati<ms    lYee  and  Equal  Slec- 
ti<nia— PrlTileges  and  Immunities. 

4.  Laws  of  1915,  page  124,  providing  for  nominations  for  pri- 
mary election  by  payment  of  fee,  as  a  method  additional  to  that  of 
Laws  of  1913,  page  183,  providing  for  nominations  without  fee  on 
petition,  is  not  invalid  as  violating  Article  U,  Section  1,  of  the  Con- 
stitution, requiring  all  elections  to  be  free  and  equal,  or  Article  I, 
Section  20,  prohibiting  privileffe  or  immunity  legislation,  since  no 
distinction  is  made  on  the  ballot,  and  the  candidate  may  elect  the 
method  he  will  follow. 

Original  proceeding  in  Supreme  Court. 

In  Banc.    Statement  by  Mb.  Justicb  Habbis. 

Upon  the  petition  of  H.  M.  Patton  an  alternative 
writ  of  mandamtis  was  issued  by  this  court,  directing 


*A8  to  the  constitutionality  of  the  primary  election  law,  generally, 
see  notes  in  22  L.  B.  A.  (N.  8.)  1136;  41  L.  B.  A.  (N.  S.)  132.  And  for 
authorities  passing  on  the  question  of  validity  of  fee  exacted  for  fil- 
ing nominations,  see  note  in  Lu  B.  A.  1915B,  197«  Bspobteb. 
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James  Withycombe,  as  Governor  of  Oregon,  to  refrain 
from  issuing  a  proclamation,  declaring  that  Gus  C. 
Moser,  A.  W.  Orton,  Conrad  P.  Olson,  S.  B.  Huston 
and  Eobert  S.  Farrell  were  nominated  at  the  primary 
election  as  the  Bepublican  candidates  for  the  five  offices 
of  state  senator  for  the  thirteenth  senatorial  district, 
and  to  refrain  from  issuing  certificates  of  nomination 
to  any  of  those  persons,  and  that  the  Governor  pro- 
claim that  the  petitioner  was  nominated,  and  issue  him 
a  certificate  of  nomination,  or  show  cause  for  not 
doing  so. 

The  defendant  filed  a  demurrer,  and  consequently 
the  questions  for  discussion  arise  out  of  the  allega- 
tions found  in  the  writ.  A  general  primary  nominat- 
ing election  was  held  throughout  the  state  on  May  19, 
1916,  for  the  nomination  of  candidates  for  different 
offices,  including  five  senatorships  for  the  thirteenth 
senatorial  district,  which  comprises  Multnomah  County 
only.  Complying  with  the  direct  primary  nominating 
elections  law,  H.  M.  Patton  filed  a  petition  with  the 
Secretary  of  State  as  a  candidate  for  the  Bepublican 
nomination  for  the  office  of  state  senator  in  the  thir- 
teenth senatorial  district.  Gus  C.  Moser,  A.  W.  Orton, 
Conrad  P.  Olson,  S.  B.  Huston  and  Bobert  S.  Farrell 
each  filed  a  declaration  of  candidacy  for  the  Bepubli- 
can nomination  for  the  office  of  state  senator  for  the 
thirteenth  senatorial  district  with  the  Secretary  of 
State,  and  paid  the  fees  prescribed  by  Chapter  124, 
Laws  of  1915.  The  name  of  the  petitioner,  as  well  as 
the  names  of  the  other  five  persons,  were  printed  as 
candidates  for  the  Bepublican  senatorial  nominations 
on  all  of  the  official  primary  nominating  ballots  which 
were  submitted  to  and  used  by  the  voters  of  the  Be- 
publican party  in  Multnomah  County.  A  canvass  of 
the  votes  cast  at  the  primary  election  showed  that 
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Moser,  Orton,  Olson,  Huston  and  Farrell  each  received 
more  votes  than  Patton.  It  is  alleged,  however,  tiiat 
the  five  persons  mentioned  were  not  lawful  candidates, 
for  the  reason  that  the  act  of  1915  is  void,  tiiat  Patton 
received  more  votes  than  any  other  lawful  candidate, 
and  that  therefore  he  is  entitled  to  a  certificate  of  nomi- 
nation. DSMTTBBEB  SuSTAIKED. 

For  petitioner  there  was  an  oral  argument  by  Mr. 
WUson  T.  Hume. 

For  Governor  Withycombe  there  was  an  oral  argu- 
ment by  Mr.  George  M.  Broum,  Attorney  General. 

There  was  an  oral  argument  by  Mr.  F.  W.  Mvlkey, 
amicus  curiae. 

Mb.  JusnoB  Habbis  delivered  the  opinion  of  the 
court. 

The  argument  of  the  petitioner  proceeds  upon  the 
theory  that  the  legislative  act  of  1915  is  unconstitu- 
tional because  it  requires  the  payment  of  a  fee,  that 
all  persons  who  followed  that  statute  were  unlawful 
candidates ;  and  that  therefore  all  votes  cast  for  those 
persons  were  deposited  for  unlawful  candidates,  and 
should  not  be  counted.  The  petitioner  announced  his 
candidacy  in  compliance  with  the  provisions  of  the 
direct  primary  nominating  elections  law,  which  was 
adopted  by  the  people  in  the  exercise  of  the  sovereign 
right  of  initiative  at  the  general  election  held  on  June 
6,  1904  (Chapter  1,  Laws  1905;  Sections  3349-3391, 
2  L.  0.  L.,  inclusive),  but  the  other  five  persons  filed 
their  declarations  of  candidacy  in  the  manner  pre- 
scribed by  the  legislative  act  found  in  Chapter  124, 
Laws  of  1915.    The  direct  primary  nominating  elec- 
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tions  law  permits  a  person  to  become  a  candidate  for 
a  party  nomination  by  filing  a  petition  signed  by  a  spe- 
cified number  of  voters  belonging  to  that  party,  but  no 
fee  is  required  to  be  paid  by  the  candidate.  If  tJie  peti- 
tion is  signed  by  the  required  number  of  voters,  it 
must  be  filed  without  the  payment  of  any  fee,  and  the 
name  of  the  candidate  must  be  printed  on  the  official 
ballot    The  legislative  act  of  1915  provides  that : 

**Any  registered  elector  may  become  a  candidate  for 
his  or  her  party  *s  nomination  for  any  office  to  which 
he  or  she  is  constitutionally  eligible  *  *  in  addition  to 
the  method  now  provided  by  law,  by  filing  declaration 
of  his  or  her  candidacy,  as  herein  provided  and  accom- 
panying said  declaration  with  the  required  filing  fee. ' ' 

The  fees  are  fixed  at  $150  for  United  States  senator ; 
$100  for  offices  to  be  voted  for  in  the  state  at  large, 
except  national  committeemen,  delegates  to  national 
party  conventions  and  presidential  electors;  $100  for 
representatives  in  Congress;  $50  for  certain  district 
offices;  $20  for  county  offices,  except  district  offices 
within  the  county ;  $10  for  senator  and  representative 
in  the  legislature ;  $15  for  national  committeemen,  dele- 
gates to  national  party  conventions  and  presidential 
electors;  and  $5  for  district  offices  within  the  county. 
Upon  the  filing  of  the  declaration  and  the  payment  of 
the  required  fee, ' '  said  candidacy  shall  be  deemed  com- 
plete,*' and  the  name  of  such  candidate  is  then '  'printed 
upon  the  official  ballot  at  the  ensuing  primary  election, 
and  no  additional  signatures  or  fees  shall  be  required 
to  make  said  candidacy  complete  and  effective." 

1-3.  While  the  Constitution  does  not  deny  to  the 
legislature  the  right  to  amend  or  repeal  a  statute  en- 
acted by  the  people  in  the  exercise  of  the  initiative 
{Straw  V.  Harris,  54  Or.  424,  431  (103  Pao.  777),  yet 
it  is  plain  that  the  legislative  act  of  1915  was  not  de- 
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signed  to  amend,  revise  or  repeal  the  initiative  statute 
of  1904,  and  consequently  the  second  act  was  not  passed 
in  violation  of  Article  IV,  Section  22,  of  the  state  Con- 
stitution, which  declares  that: 


€i 


No  act  shall  ever  be  revised  or  amended  by  mere 
reference  to  its  title,  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at  full 
length":  Sheridan  v.  City  of  Salem,  14  Or.  328,  337 
(12  Pac.  925) ;  State  v.  Rogers,  22  Or.  348,  365  (30  Pac. 
74). 

Even  though  an  independent  act,  complete  wi^thin 
itself,  works  a  repeal  by  implication,  the  repealing 
statute  is  not  pregnable  on  account  of  a  failure  to  ob- 
serve Article  IV,  Section  22 :  Warren  v.  Crosby,  24  Or. 
558,  563  (34  Pac.  661) ;  Northern  Counties  Trust  v. 
Sears,  30  Or.  388,  399  (41  Pac.  931,  35  L.  R.  A.  188). 
The  second  statute  employs  the  most  positive  language 
in  expressing  its  purpose.  The  title  introduces  the  act 
by  declaring  that  it  is  ' '  an  additional  method,  whereby 
electors  may  become  candidates  for  party  nomina- 
tions.'* Section  1  provides  that  an  elector  may  be- 
come a  candidate  for  a  party  nomination  ''in  addition 
to  the  method  now  provided  by  law  *  *  as  herein  pro- 
vided.*'   The  final  section  directs  that: 

*'In  case  any  candidate  for  office  shall  elect  to  be- 
come a  candidate  under  the  provisions  of  Section  3361 
of  Lord's  Oregon  Laws,  he  shall  be  required  to  file 
the  following  declaration. ' ' 

Section  3361  relates  to  the  form  of  the  petition 
to  be  circulated  and  filed  when  following  the  provisions 
of  the  statute  of  1904.  It  is  true  that  the  title  of  the 
initiative  act  asserts  that  one  of  its  purposes  is  to  for- 
bid **the  nomination  of  candidates  for  public  office  by 
such  political  parties  in  any  other  manner,"  and  Sec- 
tion 11,  being  Section  3359,  L.  0.  L.,  amended  by  Chap- 


July,  1916.]  Patton  v.  Withycombb.  215 


ter  108,  Laws  of  1913,  affirms  that  every  political  party 
unbraced  by  the  primary  law  **  shall  nominate  all  its 
candidates  for  public  office,  under  the  provisions  of 
this  law  and  not  in  any  other  manner ' ' ;  but  since  there 
is  no  constitutional  obstacle  to  prevent  the  legislature 
from  providing  for  another  method,  the  language  last 
quoted  from  the  1904  statute  offers  no  impediment  to 
subsequent  legislation,  whether  by  the  people  or  the 
legislative  assembly,  and  consequently  the  force  of  the 
words  found  in  the  1904  legislation,  declaring  that 
theife  shall  be  no  other  method  of  nominating  candi- 
dates, is  reduced  and  weakened  to  the  extent  that  an 
additional  method  is  provided  by  a  subsequent  statute. 
The  act  of  1915  is  a  complete  and  independent  statute, 
which  declares  that  its  purpose  is  to  afford  another 
method,  in  addition  to  the  one  already  provided,  for 
becoming  a  candidate  for  a  party  nomination.  The 
elector  is  not  obliged  to  follow  both  methods,  but  he 
has  the  option  of  choosing  either  one  or  the  other.  He 
has  the  privilege  of  filing  a  petition,  signed  by  a  cer- 
tain number  of  voters,  without  the  payment  of  any 
money,  or,  if  he  chooses,  he  may  become  a  candidate 
by  merely  filing  a  declaration  and  paying  the  specified 
fee.  The  petitioner  exercised  his  option  by  filing  a 
petition,  and  no  fee  was  required  from  him,  while  the 
other  candidates  merely  filed  declarations  and  paid  the 
fees  required  by  the  act  of  1915. 

4.  The  petitioner  contends  that  the  legislative  act  of 
1915  is  void  because  it  violates  Article  II,  Section  1, 
which  commands  that  *'all  elections  shall  be  free  and 
equal,*'  and  for  the  reason  that  it  infringes  upon  Article 
I,  Section  20,  of  the  state  Constitution,  guaranteeing 
that : 

*'No  law  shall  be  passed  granting  to  any  citizen  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citizens. '  * 
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The  adjudications  dealing  with  statutes  which  exact 
the  payment  of  fees  by  candidates  for  party  nomina- 
tions may  be  divided  into  three  classes.  The  language 
found  in  Johnson  v.  Grcmd  Forks  County,  16  N.  D.  363 
(113  N.  W.  1071,  125  Am.  St.  Rep.  662),  warrants  its 
citation  as  an  authority  for  the  doctrine  that  no  fee, 
whether  nominal  or  otherwise,  can  be  exacted.  The 
second  class  of  cases  embraces  those  which  deny  the 
right  to  charge  any  fee  in  excess  of  a  nominal  sum,  and 
yet  from  the  reasoning  employed  seem  to  authorize 
the  payment  of  a  nominal  sum:  People  v.  Election 
Commrs.,  221  Dl.  9  (77  N.  E.  321,  5  Ann.  Cas.  562) ; 
Ballinger  v.  McLaughlin,  22  S.  D.  206  (116  N.  W.  70) ; 
State  V.  Drexel,  74  Neb.  776  (105  N.  W.  174) ;  Ledger- 
wood  V.  Pitts,  122  Tenn.  570  (125  S.  W.  1036).  The 
remaining  class  includes  all  those  precedents  for  the 
doctrine  that  a  reasonable  fee  may  be  collected,  as  in 
Riter  v.  Douglass,  32  Nev.  437  (109  Pac.  444) ;  State  v. 
Brodigan,  37  Nev.  492  (143  Pac.  238,  L.  R.  A.  1915B, 
197) ;  Socialist  Party  v.  Uhl,  155  Cal.  776  (103  Pac 
181) ;  State  ex  rel.  v.  Nichols,  50  Wash.  508  (97  Pac. 
728) ;  State  v.  Scott,  99  Minn.  145  (108  N.  W.  828) ; 
Kenneweg  v.  Alleghany  County,  102  Md.  119  (62  Atl. 
249).  The  contrariety  of  judicial  opinion  is  illus- 
trated by  State  v.  Drexel,  holding  that  a  fee  of  one  per 
centum  of  the  emoluments  of  the  office  was  unconstitu- 
tional, and  by  State  ex  rel.  v.  Nichols,  where  the  court 
sustained  a  fee  of  one  per  centum  of  the  salary  at- 
tached to  the  office.  The  first  and  second  classes  of 
cases  proceed  upon  the  theory  that  the  Constitution 
fixes  the  qualifications  for  an  elector,  and  that  the 
legislature  cannot,  by  a  mere  statute,  add  as  a  qualifi- 
cation for  the  right  to  be  a  candidate  for  a  party  nomi- 
nation the  payment  of  a  fee,  especially  if  it  exceeds  a 
nominal  sum.    The  adjudications  embraced  by  the 
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third  class  are  founded  upon  the  principle  that  the 
payment  of  a  fee  is  only  a  regulatory  measure,  and  so 
long  as  the  amount  is  reasonable,  no  valid  objection  is 
available. 

The  successful  candidates  gained  no  advantage  over 
Patton  when  they  filed  their  declarations  under  the  act 
of  1915,  because  their  names  were  printed  on  the  same 
ballot  and  exactly  as  they  would  have  appeared  if  they 
had  filed  petitions  as  the  petitioner  did.  There  is 
nothing  on  the  .printed  ballot  to  indicate  the  method 
selected  by  the  candidate,  but  his  name  is  printed  on 
the  ballot,  which  is  submitted  to  the  voter,  in  the  same 
place,  manner  and  form,  whether  a  petition  is  filed 
under  the  1904  act  or  a  declaration  is  made  pursuant 
to  the  statute  of  1915.  It  is  argued,  however,  that  the 
second  statute  enable^  a  rich  person  to  become  a  candi- 
date when  perhaps  the  electors  might  be  unwilling  to 
sign  a  petition;  but  this  argument  fails  when  viewed 
in  the  light  of  local  history,  for  it  is  common  knowl- 
edge that  no  person  has  failed  to  secure  a  sufficient 
number  of  signatures  on  account  of  any  unwillingness 
of  electors  to  sign  his  petition.  It  is  true  that  all 
voters  will  not  sign  all  petitions,  but  it  is  also  true  that 
electors  will  usually  sign  a  petition,  when  requested, 
to  enable  the  petitioner  to  become  a  candidate.  The 
act  of  1915  does  not,  in  any  way,  add  to  the  qualifica- 
tions of  an  elector  who  desires  to  become  a  candidate. 
No  person  is  obliged  to  pay  a  fee,  for  the  method  re- 
quiring a  fee  is  optional.  The  elector  may  create  the 
right  to  become  a  candidate,  either  by  a  mere  declara- 
tion and  the  payment  of  a  fee,  or  by  a  petition  without 
a  fee,  and  a  statute  requiring  the  payment  of  a  reason- 
able fee  places  no  obstacle  or  impediment  in  the  way 
of  a  person  whether  he  be  rich  or  poor,  so  long  as  an- 
other method  like  the  one  here  requiring  no  fee  is  open 
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to  him,  especially  when  the  name  of  the  candidate  is 
printed  on  the  ballot  without  regard  to  the  method 
selected.  The  existence  and  availability  of  one  con- 
cededly  valid  method  destroys  the  reason  assigned  in 
support  of  the  asserted  objection  to  the  second  and  ad- 
ditional method,  and  when  the  reason  fails,  the  objec- 
tion ought  to  fail  with  it.  It  is  not  necessary  to  deter- 
mine what  the  effect  of  the  1915  statute  would  be  if  it 
stood  alone.  The  required  fees  are  not  unreasonable 
in  amount,  and  the  demurrer  to  the  alternative  writ  is 
sustained.  Demubbeb  Sustained. 

Mb.  Chibf  Justicb  Moobe,  Mb.  Justice  Bubnett  and 
Mb.  Justiob  Eakin  not  sitting. 


Argaed  on  motion  to  racate  restraining  order  Febmarr  27,  denied 

March  3,  1914. 

COOPEY  V.  READY.* 

(139  Pae.  108.) 

Appeal  and  Error— Beitnlning  Order— Vacaticm. 

1.  In  a  suit  for  accounting  for  commission  for  the  sale  of  real  estate, 
earned  by  plaintiff  and  defendants,  and  received  by  defendants,  where 
the  trial  court  granted  a  restraining  order  against  the  transfer  of  cor- 
porate stock  received  by  defendants  as  a  part  of  the  commission, 
which  order  was  dissolved  on  the  rendition  of  a  decree  for  defendants, 
and  on  appeal  a  justice  of  the  Supreme  Court  reinstated  the  order, 
such  order  will  not  be  vacated  before  final  hearing,  though  plaintiff's 
right  to  relief  on  the  merits  be  doubtful,  where  the  continuance  of  the 
order  will  not  cause  defendants  any  great  inconvenience,  and  plaintiff 
has  given  an  undertaking  to  pay  damages  sustained  by  defendants  by 
reason  of  the  injunction,  if  it  be  wrongful,  or  without  sufficient  cause. 

Injunctloiin- Bestirainlng  Order— Discretion  of  Ooort. 

2.  The  granting  or  refusal  of  restraining  orders  rests  in  the  sound 
discretion  of  the  court;  but  this  discretion  is  not  an  arbitrary  one,  and 
it  must  be  exercised  in  accordance  with  the  principles  of  equity  ana 
good  conscience. 

*This  opinion  should  have  been  published  in  73  Or.,  at  page  66, 
along  with  the  final  decision  of  the  case  on  its  merits.      Bepobteb. 
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From  Multnomah :  Geobge  N.  Davis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Ramsey. 

This  *  is  a  suit  by  Charles  Coopey  against  L.  Y. 
Keady,  A.  F.  Swensson,  the  Pacific  Realty  Company, 
a  corporation,  W.  J.  Bums,  and  the  L.  Y.  Keady  In- 
vestment. From  a  decree  for  defendants,  plaintiff  ap- 
peals. Defendants  file  a  motion  to  vacate  a  tem- 
porary restraining  order  granted  by  a  justice  of  this 
court  pending  the  appeal.  The  facts  appear  in  the 
opiiion  of  the  court.  Motion  Denied. 

Messrs.  Griffith,  Letter  &  Allen  and  Messrs.  Veazie, 
McCourt  A  Veazie,  for  the  motion. 

Mr.  W.  T.  Masters  and  Messrs.  Sinnott  &  Adams, 
contra. 

Mb.  Jxtstioe  Ramsey  delivered  the  opinion  of  the 
court. 

The  plaintiff,  Charles  Coopey,  brought  a  suit  in 
equity  for  an  accounting  with  the  defendants  L.  Y. 
Keady  and  A.  F.  Swensson  concerning  commissions 
amounting  to  $150,000,  which  the  plaintiff  claims  were 
due  him  and  said  defendants  for  making  a  sale  of  cer- 
tain lands  in  Multnomah  County  for  the  Oregon  Real 
Estate  Company.  Said  real  property  was  owned  by 
said  company,  and  it  was  sold  for  about  $2,225,000. 

The  plaintiff  claims  that  he  and  said  defendants,  as 
real  estate  agents,  sold  said  premises,  and  that  the 
defendants  Keady  and  Swensson  received  all  of  the 
conmiissions  therefor,  and  that  he  is  entitled  to  one- 
third  thereof.  The  plaintiff,  in  his  affidavit,  testifies 
that  the  defendants  Keady  and  Swensson  received  a 
portion  of  said  commissions  in  the  capital  stock  of  the 
Anglo-Pacific  Realty  Company,  and  that  they  had  of 
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said  stock  in  their  possession,  when  this  suit  was  com- 
menced, more  than  $50,000. 

It  is  admitted  by  said  defendants  that  they  were 
associated  with  the  plaintiff  for  a  time  in  an  effort  to 
sell  said  real  property ;  but  they  claim  that  their  rela- 
tions with  him  ceased  some  time  before  said  sale  was 
made,  and  that,  when  said  sale  was  made,  the  plaintiff 
had  nothing  to  do  with  making  it,  and  had  no  interest 
therein.  They  claim,  also,  that  he  was  not  entitled  to 
receive  any  part  of  said  commissions.  They  admit, 
we  believe,  that  the  conamissions  by  them  received  for 
making  said  sale  amounted  to  $150,000.  The  defend- 
ants contend,  also,  that  the  plaintiff,  some  time  before 
said  sale  was  made,  executed  a  paper  which  operated 
as  a  release  of  all  of  the  plaintiff 's  rights  growing  out 
of  efforts  to  sell  said  land,  and  that  he  did  nothing  in 
aid  of  the  sale  of  said  premises  after  the  execution  of 
said  paper.  On  the  other  hand,  the  plaintiff  contends 
that  said  supposed  release  did  not  bar  or  affect  his 
right  to  one  third  of  said  commission. 

1.  There  appears  to  be  no  doubt  that  said  defend- 
ants received  as  commission  on  said  sale  $150,000,  and 
that  the  plaintiff  was,  for  a  time,  associated  with  them 
in  efforts  to  sell  said  premises;  but  as  to  whether  he 
was  associated  with  them  when  the  sale  was  made,  or 
as  to  whether  he  is  entitled  to  receive  a  part  of  said 
commission,  there  is  a  sharp  conflict  between  the  show- 
ing made  by  the  plaintiff  and  that  made  by  the  defend- 
ants. In  passing  on  this  motion  to  vacate  said  re- 
straining order,  we  cannot  determine  the  questions  at 
issue  between  the  parties  on  the  merits. 

In  the  court  below  a  preliminary  injunction  was  is- 
sued, restraining  the  defendants  from  selling  or  trans- 
ferring said  $50,000  of  the  capital  stock  referred  to 
supra.    The  defendants  applied  to  the  court  below  for 
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an  order  vacating  said  injunction  order ;  but  the  trial 
court  denied  said  motion.  However,  on  the  final  hear- 
ipg,  the  court  below  rendered  a  decree  in  favor  of  the 
defendants,  and  this  decree  vacated  the  preliminary 
injunction. 

The  plaintiflF  appealed  to  this  court,  and  thereafter 
applied  to  a  justice  of  this  court  for  an  order  rein- 
stating said  injunction  order,  restraining  the  defend- 
ants from  disposing  of  said  stock  pending  the  appeal. 
The  order  was  granted,  and  this  motion  was  made  for 
a  vacation  of  said  order.  It  was  held,  in  Livesley  v. 
Krehs  Hop  Co.,  57  Or.  352  (97  Pac.  718,  107  Pac.  460, 
112  Pac.  1),  that  this  court  had  jurisdiction  to  grant  a 
restraining  order  in  cases  pending  on  appeal.  We  do 
not  therefore  deem  it  necessary  to  re-examine  that 
question.    We  will  follow  the  decision  in  that  case. 

As  the  record  shows,  the  court  below,  on  a  motion 
to  vacate  the  restraining  ordei^,  refused  to  do  so,  and 
a  justice  of  this  court  has  reinstated  that  order,  pend- 
ing the  appeal.  We  are  now  asked  to  vacate  the  re- 
straining order  granted  by  a  justice  of  this  court. 

Courts  should  always  exercise  caution  in  granting 
restraining  orders,  and  justices  of  this  court  should 
act  with  great  caution  in  allowing  such  orders. 

In  the  case  of  Chegary  v.  Sco field,  5  N.  J.  Eq.  531, 
the  court  says : 

**We  can  do  nothing  but  review  the  particular  order 
or  decree  appealed  from,  except  that,  *  *  where  the 
chancellor,  by  his  decree,  has  loosened  a  man's  hands, 
we  miEiy,  by  a  preliminary  order,  tie  them  up  again, 
until  we  can  hear  the  appeal,  and  determine  whether 
he  ought  to  be  let  loose  or  not/' 

In  Helm  v.  Gilroy,  20  Or.  520  (26  Pac.  852),  the  court 
says: 

**In  granting  or  refusing  temporary  relief  by  pre- 
liminary injunction,  courts  of  equity  should  in  no  man- 
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ner  anticipate  the  ultimate  determination  of  the  ques- 
tion of  right  involved.  They  should  merely  recognize 
that  a  sufficient  case  has  or  has  not  been  made  out  to 
warrant  the  preservation  of  the  property  or  rights  in 
status  quo  until  a  hearing  upon  the  merits,  without 
expressing  a  final  opinion  as  to  such  rights.  *  *  The 
granfing  or  refusing  of  such  an  injunction  rests 
largely  within  the  discretion  of  the  court,  *  *  etc. 

In  10  Ency.  PL  &  Pr.  1010,  the  author  says : 

*'It  is  not  proper,  on  an  application  for  a  prelimi- 
nary injimction,  to  decide  or  to  consider,  with  a  tiiew 
of  final  decision,  the  merits  of  the  controversy,  efepe- 
cially  when  grave  questions  are  involved,  and  the  court 
should  do  no  more  than  determine  that  the  bill,  assum- 
ing  its  allegations  to  be  true,  sets  forth  facts  sufficient 
to  warrant  the  issuance  of  an  injunction.'^ 

In  22  Cyc.  751,  the  author  says: 

*'It  is  not  suflBcient  ground  for  refusing  a  prelimi- 
nary injunction  that  it  is  not  absolutely  certain  that 
complainant  has  the  right  that  he  claims,  or  that  the 
injury  feared  will  occur,  and,  even  though  complain- 
ant's right  to  permanent  relief  is  doubtful,  it  may  be 
proper  to  maintain  the  status  quo  pending  the  deter- 
mination of  his  right;  the  issuance  of  a  temporary 
injunction  in  such  cases  depending  chiefly  upon  the 
relative  inconvenience  to  be  caused  the  parties.** 

In  1  Joyce  on  Injunctions,  Section  25,  the  author 
says,  inter  alia: 

*'When  the  rights  of  the  parties  are  at  all  doubtful, 
the  court  applied  to  for  an  injunction  should  look  at 
the  balance  of  inconvenience,  and  act  upon  the  consid- 
eration of  the  comparative  inconvenience  which  may 
arise  from  granting  or  withholding  the  injunction.** 

In  Harriman  v.  Northern  Securities  Co.  (C.  C),  132 
Fed.  476,  the  court  says: 

**  Where,  however,  the  sole  object  for  which  an  in- 
junction is  sought  is  the  preservation  of  a  fund  in  con- 
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troversy,  or  the  maintenance  of  the  statics  quo,  until 
the  question  of  ri^ht  between  the  parties  can  be  de- 
cided on  final  hearing,  the  injunction  properly  may  be 
allowed,  although  there  may  be  serious  doubt  of  the 
ultimate  success  of  the  complainant.  Its  allowance  in 
the  later  case  is  a  provisional  measure,  of  suspensive 
effect,  and  in  aid  of  such  relief,  if  any,  as  may  finally 
be  decreed  to  the  complainant.  *  * 

In  Glascott  v.  Lang,  3  Mylne  &  C.  451,  455,  Lord 
Chancellor  Cottenham  says : 

**In  looking  through  the  pleadings  and  the  evidence 
for  tte  purpose  of  an  injunction,  it  is  not  necessary 
that  the  court  should  find  a  case  which  would  entitle 
the  plaintiff  to  relief  at  all  events.  It  is  quite  sufficient 
if  the  court  finds,  upon  the  pleadings,  and  upon  the 
evidence,  a  case  which  makes  the  transaction  a  proper 
subject  of  investigation  in  a  court  of  equity/* 

In  RusseU  v.  Farley,  105  U.  S.  438  (26  L.  Ed.  1060), 
the  court  says : 

*'It  is  a  settled  rule  of  the  court  of  chancery,  in  act- 
ing on  applications  for  injunctions,  to  regard  the  com- 
parative injury  which  would  be  sustained  by  the  de- 
fendant, if  an  injunction  were  granted,  apd  by  the 
complainant,  if  it  were  refused.  *  *  And  if  the  legal 
right  is  doubtful,  either  in  point  of  law  or  of  fact,  the 
court  is  always  reluctant  to  take  a  course  which  may 
result  in  material  injury  to  either  party.** 

The  injunction  in  this  case  restrains  the  defendants 
from  transferring  or  disposing  of  a  block  of  corporate 
stock  held  by  them  in  which  the  plaintiff  claims  to 
have  an  equitable  right  or  interest.  While  the  plain- 
tiff's right  to  relief  may  be  doubtful,  we  cannot  pass 
on  that  right  finally  on  this  motion. 

We  are  unable  to  see  that  permitting  the  restrain- 
ing order  to  stand  until  the  final  hearing  would  be  of 
any  great  inconvenience  to  the  defendants.  The  in- 
junction order  will  not  prevent  the  stock-earning  divi- 


224  CooPBY  V.  Ebadt.  [81  Or. 

dends,  and  the  plaintiff  has  given  an  nndertaking,  with 
a  competent  surety,  for  the  payment  of  damages  sus- 
tained by  the  defendants,  by  reason  of  the  injunction, 
if  it  be  wrongful  or  without  suflBcient  cause.  It  is  not 
necessary  that  the  plaintiff's  right  to  relief  be  free 
from  doubt  to  entitle  him  to  a  temporary  restraining 
order. 

2.  The  granting  or  refusal  of  restraining  orders 
rests  in  the  sound  discretion  of  the  court ;  but  this  dis- 
cretion is  not  an  arbitrary  one,  and  it  must  be  exer- 
cised in  accordance  with  the  principles  of  equity  and 
good  conscience. 

In  1  Joyce  on  Injunctions,  Section  118,  the  author 
says: 

' '  The  granting  of  an  injunction  is  a  matter  of  grace 
in  no  sense,  except  that  it  rests  in  the  sound  discretion 
of  the  court,  and  that  discretion  is  not  an  arbitrary 
one.  Such  discretion  will  often  be  influenced  by  a  con- 
sideration of  the  relative  injury  and  convenience  likely 
to  result  to  the  parties  from  granting  or  refusing  the 
injunction,**  etc. 

Section.  421,  L.  0.  L.,  inter  alia,  provides : 

*'If,  upon  the  hearing  of  the  motion  [to  vacate  the 
injunction],  it  satisfactorily  appears  that  the  injunc- 
tion should  not  have  been  allowed,  either  in  whole  or 
in  part,  it  shall  be  vacated  or  modified  accordingly.'* 

Considering  the  relative  convenience  and  injury 
which  might  result  to  the  parties  from  the  granting 
or  the  refusal  to  grant  the  motion  to  vacate  the  re- 
straining order,  we  find  that  the  justice  of  this  court, 
who  granted  the  order  reinstating  the  preliminary 
injunction,  did  not  abuse  the  discretion  vested  in  him, 
and  that  said  motion  should  be  denied. 
'The  motion  to  vacate  the  temporary  injunction  is 
denied,  and  said  order  will  be  permitted  to  stand  until 


July,  1916.]  EoNDO  v.  Atlswobth.  225 


the  final  determination  of  this  case  on  its  merits,  or 
until  the  further  order  of  this  court. 

Motion  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Eaexnt  and 
Mb.  Justice  McNabt  concur. 


'Argued  June  29,  affirmed  Jnly  18,  1910, 

KONDO  V.  AYLSWORTHL 

(158  Pac.  940.) 

Salei— Ezecntory  Oontracts— Effect. 

1.  A  eontract  to  purchase  a  number  of  eords  of  wood  on  cars  or  at 
station,  at  various  prices,  which  fails  to  state  the  time  of  payment  or 
delivery,  is  an  executory  contract  under  which  title  does  not  pass  until 
delivery,  and  the  purchaser  could  have  action  only  for  brea<ui  of  con- 
tract, and  not  in  replevin. 

Troyer  and  Conyendon—Acts  of  Conyenlonr— Wliat  Constitutes. 

2.  It  if  no  conversion  for  the  purchaser  under  executory  contract  of 
wood,  to  be  delivered  at  a  station,  to  take  such  wood  as  is  placed  there 
by  the  seller,  in  the  absence  of  notice  not  to  remove  it. 

[As  to  conversion  of  personal  property  sufficient  to  sustain  ac- 
tion of  trover,  see  note  m  24  Am.  St.  Bep.  796.] 

Setoff  and  Counterclaim— Wlien  Maintainable— Tort  and  Contract. 

3.  In  an  action  in  tort,  a  counterclaim  arising  ex  oontmctu  cannot  be 
maintained. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  McBride. 

This  is  an  action  in  trover  by  T.  Kondo  and  K. 
Kureye  against  Charles  R.  Aylsworth  and  Frank  C. 
Espenhain,  partners  under  the  name  of  Sunnyside 
Fuel  Company,  for  the  taking  and  conversion  of  71 
cords  of  wood  of  the  alleged  value  of  $284. 

Defendants  answered  by  general  denial,  and  by  way 

of  counterclaim  alleged  that  on  May  10,  1913,  plain- 
si  Or.— IS 


226  EoNDO  V.  Atlswobth.  [81  Or. 

tiffs  sold  and  promised  and  agreed  to  deliver  to  de- 
fendants on  the  railroad  track  at  Anderson  Station  a 
quantity  of  wood  consisting  of  1,000  cords,  situated 
near  said  station,  for  the  sum  of  $3.25  a  cord  for  No.  1 
wood  and  $2.75  a  cord  for  No.  2  wood,  and  that  the 
wood  mentioned  in  plaintiffs '  complaint  was  a  portion 
of  the  wood  so  sold  to  defendants ;  that  between  May 
10  and  June  24,  1913,  plaintiffs  delivered  to  defend- 
ants 62  cords  of  said  wood,  and  on  the  ninth  day  of 
September,  1913,  they  delivered  71  cords,  as  a  part  of 
the  total  quantity  sold  to  defendants,  and  that  between 
the  fourteenth  day  of  May  and  the  fifteenth  day  of 
June,  1913,  defendants  paid  to  plaintiffs  the  sum  of 
$195.50  to  apply  on  the  purchase  price  of  said  1,000 

cords;  that  on  or  about  the day  of  September, 

1913,  plaintiffs  repudiated  said  sale  and  refused  to 
deliver  the  remaining  portion  of  said  wood  so  sold  to 
defendants.  Then  follow  allegations  of  special  dam- 
age in  the  sum  of  $600  by  reason  of  the  alleged  failure 
of  defendants  to  deliver  the  wood,  an  allegation  that 
the  value  of  the  wood  delivered  and  unpaid  for  is 
$240.75,  and  a  prayer  for  judgment  against  plaintiffs 
for  $359.25. 

The  answer  being  put  in  issue  by  appropriate  de- 
nials  of  the  new  matter,  there  was  a  jury  trial,  and 
verdict  for  plaintiffs  for  $255.20,  with  interest  from 
September  5,  1913,  and  a  judgment  accordingly,  from 
which  judgment  defendants  appeal,  alleging  as  error 
the  giving  of  certain  instructions  excepted  to  and  the 
refusal  of  the  court  to  give  certain  instructions 
requested.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Kimball  &  Ringo,  with  an  oral  argument  by 
Mr.  Ernest  R.  Ringo. 
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For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Flegel,  Reynolds  <&  Flegel,  with  an  oral  argu- 
ment by  Mr.  John  W.  Reynolds. 

Mr.  Justice  MoBbide  delivered  the  opinion  of  the 
court. 

1, 2.  Before  considering  the  errors  alleged  it  seems 
proper  to  consider  the  nature  of  the  alleged  contract. 
It  is  claimed  by  the  defendants  in  their  testimony  that 
on  the  tenth  day  of  May,  1913,  they  entered  into  an 
agreement  with  plaintiffs  to  purchase  the  entire  1,000 
cords  of  wood  lying  in  the  woods  near  Anderson  Sta- 
tion, and  agreed  to  pay  therefor  when  delivered  on 
board  the  cars  or  piled  near  the  track  the  sum  of  $2.75 
and  $3.25  per  cord.  When  the  payments  were  to  be 
made  or  in  what  quantities  or  at  what  times  the  wood 
was  to  be  delivered  does  not  appear.  This  is  clearly 
an  executory  contract,  and  no  title  passed  to  any  wood 
until  it  was  delivered.  If  it  had  burned  in  the  woods, 
the  loss  would  have  fallen  on  the  plaintiffs.  In  case 
of  a  failure  or  refusal  to  deliver,  defendants  would 
have  had  an  action  against  plaintiffs  for  breach  of 
the  contract,  but  no  action  of  replevin  to  recover  the 
wood,  because  the  labor  of  hauling  and  piling  near  the 
station  or  placing  on  the  cars  were  as  much  a  part  of 
the  consideration  for  the  price  to  be  paid  as  the  wood 
itself.  So  it  may  be  premised  that  the  defendants  did 
not  own  any  part  of  this  1,000  cords  which  they  claim 
to  have  purchased,  except  such  as  had  been  put  on 
board  the  cars  or  had  been  piled  alongside  of  the  track 
with  the  intent  to  deliver  it  to  them.  If  the  contract 
was  entered  into  and  the  71  cords  which  defendants 
took  was  part  of  this  wood,  defendants,  in  the  absence 
of  notice  to  the  contrary,  had  a  right  to  assume  that 
it  was  piled  there  in  pursuance  of  the  contract,  and 
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were  not  guilty  of  wrongful  taking  and  conversion  by 
hauling  it  away ;  and  the  court  so  instructed  the  jury, 
saying  among  other  things: 

**If  you  find  that  the  wood  was  delivered  there  under 
an  agreement  to  sell  and  deliver  1,000  cords  of  wood, 
and  the  defendants  took  the  wood,  they  in  that  event 
had  the  right  to  take  it,  and  they  may  defend  upon  the 
ground  that  it  was  a  delivery  of  a  part  of  the  1,000 
cords,  and  there  was  no  conversion  whatever  in  the 
case.*' 

This  was,  in  substance,  the  same  instruction  upon 
that  subject  that  was  requested  by  defendants,  which 
was  as  follows : 

**If  you  find  from  the  evidence  that  the  plaintifiFs 
entered  into  a  verbal  contract  with  the  defendants,  by 
which  the  plaintiffs  were  to  deliver  at  Anderson  Sta- 
tion for  defendants  a  quantity  of  wood,  and  that  in 
fulfillment  of  that  contract  the  wood,  or  any  portion 
thereof,  was  delivered  to  defendants  at  Anderson  Sta- 
tion, then  I  instruct  you  that  the  taking  by  the  defend- 
ants of  such  wood  so  delivered  would  not  be  unlawful, 
and  there  was  no  conversion  of  the  plaintiflfs*  prop- 
erty by  the  defendants,  and  your  verdict  should  be  for 
the  defendants.*' 

3.  The  second  requested  instruction  was  properly 
refused.  The  action  was  in  tort,  and  the  authorities 
agree  that  a  counterclaim  arising  out  of  contract  can- 
not be  maintained  under  such  circumstances.  This 
was  so  held  in  Loewenberg  v.  Rosenthal,  18  Or.  178  (22 
Pac.  601),  and  followed  in  Krausse  v.  Greenfield,  61  Or. 
502  (123  Pac.  392,  Ann.  Gas.  1914B,  115).  See,  also, 
Scheunert  v.  Kaehler,  23  Wis.  523,  a  case  very  similar 
to  the  one  at  bar,  and  People  v.  Dennison,  84  N.  Y.  272, 
280.  The  latter  case  also  holds  that  the  objection  to 
the  sufficiency  of  the  counterclaim  is  not  waived  by 
failure  to  demur  to  the  answer.  In  the  present  case 
this  position  becomes  still  stronger  from  the  fact  that, 


July,  1916.]  Chance  v.  Cabtee.  229 

while  the  matter  pleaded  as  a  counterclaim  was  not 
.good  as  such,  it  constituted  a  valid  defensive  answer, 
and  was  so  treated  by  the  court.  There  was  left  in 
the  case  just  one  question  to  be  tried,  namely,  whether 
the  contract  alleged  by  the  defendant  was  actually 
made.  This  was  properly  submitted  to  the  jury  by  the 
instruction  above  quoted,  and  by  its  verdict  ^f or  the 
plaintiff  it  necessarily  found  that  no  contract  existed. 

Taking  the  instructions  as  a  whole,  they  fairly  pre- 
sented the  law,  and  were  quite  as  favorable  to  the  de- 
fendants as  the  pleadings  and  proof  warranted. 

The  judgment  is  aflSrmed.  Afpibmed. 

Mb.  Chief  Jxtsticb  Moobb,  Mb.  Justicb  Bubnbtt  and 
Mb.  JusncB  Benson  concur. 


Argoed  Jnna  15,  reyersed  July  18,  1916. 

CHANCE  V.  CARTEB. 

(158  Pac.  947.) 

Dismissal  and  Nonsuit — ^Plaintiff's  Bigbt— Oomiterclatin. 

1.  Under  Section  182,  L.  O.  L.,  as  to  nonsuits,  plaintiff  has  an  abso- 
lute  right  at  any  time  before  trial  to  a  voluntary  nonsuit  unless  a 
eounterclaim  has  been  pleaded  as  a  defense. 

Setoff  and  Counterclaim— Wliat  Constitntes — ^"Oounterclaim.*' 

2.  The  distinction  between  actions  at  law  and  suits  in  equity  has 
not  been  abrogated,  so  that  to  constitute  a  counterclaim  in  a  law  ac- 
tion it  is  not  enough  that  defendant's  claim  be  merely  "connected 
with  the  subject  of  the  action." 

Ejectment— Actions — Qneeiions  InvolTed. 

3.  The  action  of  ejectment  involyes  both  the  right  of  possession  and 
the  right  of  property. 

[As  to  the  property  or  invasion  of  possession  for  which  eject- 
ment is  maintainable,  see  note  in  116  Am.  St.  Bep.  568.] 

Ejectment — Setoff  and  "Oonnterdaim" — "Transaction." 

4.  Section  73,  L.  O.  L.,  requires  the  answer  to  contain  denials  and 
any  new  matter  constituting  a  counterclaim.    Section  74  requires  a 
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eonnterclaim  to  be  in  favor  of  defendant  against  i^aintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and  to  arise  out 
of  a  cause  on  contract,  or  transaction,  set  forth  in  the  complaint  at 
the  foundation  of  plaintiff's  claim,  or,  in  actions  on  contract,  anj 
other  cause  on  contract  existing  on  commencement  of  the  action. 
Eeld  that,  while  the  word  "transaction"  means  more  than  "contract," 
and  includes  a  business  or  other  affair  between  the  parties,  jet,  where 
plaintiff  in  ejectment  merelv  alleged  ownership  and.  defendant's  un- 
lawful occupancy,  defendant's  answer  merely  claiming  title  was  not  a 
counterclaim,  since  neither  revealed  the  transaction  involved  as  the 
basis  of  plaintifTs  claim. 

Ejectment — Setoff  and  'KJomiterclaim''— What  Constitates. 

5.  In  ejectment,  where  defendant  answers  under  Section  328, 
L.  O.  L.,  claiming  to  be  the  absolute  owner  and  denying  plaintiff's  in- 
terest, the  answer  is  applicable  only  to  one  action,  and  is  in  no  sense 
a  counterclaim,  although  it  pernuts  defendant  to  secure  affirmative  re- 
Uef. 

Pleading — Setoff  and  Connterclain^— Beqnlsltes. 

6.  A  counterclaim  must  be  complete  in  itself,  and  show  that  defend- 
ant could  recover  if  he  first  sued  for  that  purpose. 

From  Yamhill :  Habbt  H.  Belt,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Habbis. 

This  is  an  action  of  ejectment  by  Martha  A.  Chance 
against  C.  C.  Carter. 

The  body  of  the  complaint,  omitting  the  description 
of  the  land,  is  here  set  forth  in  full : 

''That  the  said  plaintiff  is  the  owner  in  fee  simple 
of  the  [land  described] ;  that  the  said  plaintiff  is  en- 
titled to  the  possession  of  the  said  described  real  prop- 
erty and  the  whole  thereof;  that  the  said  defendant 
wrongfully  withholds  the  possession  of  the  said  de- 
scribed real  property  from  the  said  plaintiff  to  her 
damage.  *  * 

After  denying  the  alleged  ownership  of  plaintiff  and 
traversing  her  claim  of  right  to  the  possession,  the 
answer  avers  that : 

"The  defendant  is  the  owner  in  fee  simple  of  the 
real  premises  •  *  and  in  possession  thereof  rightfully, 
and  is  entitled  to  such  possession;  *  *  that  the  said 
defendant  and  his  predecessors  in  interest  •  •  have 
been  in  *  •  adverse  possession  of  the  said  real  prem- 
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ises  •  *  for  more  than  ten  years  last  past,  prior  to 
the  commencement  of  this  action**;  and  that  *'the 
plaintiff,'*  her  ancestor,  predecessor,  or  grantor,  was 
not  seised  or  possessed  of  the  real  premises  *  * 
within  ten  years  inmiediately  prior  to  the  conmience- 
ment  of  this  action.** 

And  then  the  answer  concludes  with  a  demand  for 
judgment  **that  he  is  the  owner  in  fee  simple  and  en- 
titled to  the  possession  of  the  real  premises.**  The 
affirmative  portions  of  the  answer  were  traversed  by 
a  reply. 

The  conrt  fixed  May  10,  1915,  as  the  time  for  the 
trial  of  the  canse.  The  plaintiff  mailed  to  the  clerk 
of  the  conrt  a  written  motion  for  a  voluntary  nonsuit, 
and  on  May  10,  1915,  but  before  attempting  to  com- 
mence the  trial,  the  court  denied  the  motion  and  made 
an  order  which  in  part  recites  that: 

*'0n  this  day,  this  cause  coming  on  to  be  heard  upon 
the  plaintiff's  motion  for  a  judgment  of  nonsuit,  the 
defendant  herein  appearing  by  his  attorneys,  and  the 
plaintiff,  although  being  duly  called,  comes  not,  but 
makes  default  and  the  cause  being  at  issue  upon  the 
question  of  fact  and  the  defendant  herein  having 
pleaded  a  counterclaim  to  the  plaintiff's  complaint, 
claiming  and  alleging  that  he  is  the  owner  in  fee  sim- 
ple of  the  real  premises  described  in  the  com- 
plaint. •  •  '» 

Although  the  plaintiff  was  not  present,  a  jury  was 
nevertheless  impaneled,  and  after  the  defendant  sub- 
mitted his  evidence  and  the  court  delivered  his  instruc- 
tions the  jury  reached  a  verdict  finding  that  the 
defendant  owned  the  land  and  was  entitled  to  its  pos- 
session. The  plaintiff  appealed  from  the  judgment 
which  was  entered  on  the  verdict.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  W.  Gearhart. 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  d  Burdett,  with  oral  argn- 
ments  by  Mr.  W.  T.  Vinton  and  Mr.  James  E.  Burdett. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1.  The  plaintiff  argues  that  she  had  an  absolute 
right  voluntarily  to  dismiss  the  action,  and  that  by 
force  of  the  statute  the  court  was  obliged  to  allow  the 
motion.  The  validity  of  the  order  denying  the  motion 
for  a  voluntary  nonsuit  depends  upon  whether  the  an- 
swer in  the  action  of  ejectment  presents  a  counterclaim 
within  the  meaning  of  Section  182,  L.  0.  L.,  which  pro- 
vides that : 

**A  judgment  of  nonsuit  may  be  given  against  the 
plaintiff  as  provided  in  this  chapter : 

'^1.  On  motion  of  the  plaintiff,  at  any  time  before 
trial,  unless  a  counterclaim  has  been  pleaded  as  a  de- 
fense. '  * 

Precedents  have  firmly  established  the  rule  that  in 
an  action  at  law  the  plaintiff  possesses  the  absolute 
right  to  a  voluntary  nonsuit  at  any  time  before  trial 
^'unless  a  counterclaim  has  been  pleaded  as  a  defense** 
{Currie  v.  Southern  Pacific  Co.,  23  Or.  400,  402  (31 
Pac.  964) ;  Hume  v.  Woodruff,  26  Or.  373,  375  (38  Pac. 
191) ;  Ferguson  v.  Ingle,  38  Or.  43,  45  (62  Pac.  760) ; 
Hutching s  v.  Royal  Bakery,  60  Or.  48,  50  (118  Pac. 
185) ;  and  therefore  the  court  was  powerless  to  deny 
the  motion  if  the  answer  did  not  plead  a  counterclaim. 

2-4.  Ascertainment  of  the  scope  and  meaning  of  the 
term  ''counterclaim,**  used  in  Section  182,  L.  0.  L., 
will  solve  the  question  presented  by  this  appeal,  and 
we  can  discover  the  meaning  of  the  word  by  turning  to 
Sections  73  and  74,  L.  0.  L.,  because  those  provisions 
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of  the  Code  specify  what  may  be  pleaded  as  a  counter- 
claim in  an  action  at  law.    Section  73  provides  that: 

**The  answer  of  the  defendant  shall  contain:  1.  A 
general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant.  *  * 
2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counterclaim.** 

Section  74,  L.  0.  L.,  originally  read  thus: 

*'The  counterclaim  mentioned  in  Section  73  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the  fol- 
lowing causes  of  action : 

' '  1.  A  cause  of  action  arising  out  of  the  contract,  or 
transaction  set  forth  in  the  complaint,  as  the  founda- 
tion of  the  plaintiflf's  claim. 

**2.  In  an  action  arising  on  contract,  any  other  cause 
of  action  arising  also  on  contract,  and  existing  at  the 
commencement  of  the  action. 

''The  defendant  may  set  forth  by  answer  as  many 
defenses  and  counterclaims  as  he  may  have.  They 
shall  each  be  separately  stated,  and  refer  to  the  causes 
of  action  which  they  are  intended  to  answer,  in  such 
manner  that  they  may  be  intelligibly  distinguished.'* 

This  section  was  amended  by  Chapter  173,  Laws  of 
1913,  by  adding  the  words : 

''Provided,  that  the  defendant  shall  not  be  required 
to  admit  in  his  answer  any  liability  or  indebtedness  to 
the  plaintiff  in  order  to  be  permitted  to  plead  a  coun- 
terclaim. *  * 

And  a  second  amendment  was  made  by  Chapter  8, 

Laws  of  1915,  enabling  a  defendant  to  set  forth  by 
answer  as  many  counterclaims  as  he  may  have,  "in- 
cluding pleas  in  abatement.  *  *  However,  all  that  part  of 
Section  74  which  is  material  to  this  discussion  has  re- 
mained unchanged  from  the  time  of  its  adoption  in 
1862.    We  must  remember,  too,  that  Section  74  does 
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not  contain  the  words  **or  connected  with  the  subject 
of  the  action**  found  in  the  Codes  of  many  other  stateg 
(Krausse  v.  Greenfield,  61  Or.  502  (123  Pac.  392,  Ann. 
Cas.  1914B,  115);  34  Cyc.  660;  Pomeroy,  Code  Rem. 
(4  ed.),  §  602),  although  in  a  suit  in  equity  a  counter- 
claim may  be  pleaded  *4f  it  be  connected  with  the  sub- 
ject of  the  suit**  (Section  401,  L.  O.  L.;  Le  Clare  v. 
Thibault,  41  Or.  601,  605  (69  Pac.  552).  In  this  state 
the  distinction  between  actions  at  law  and  suits  in 
equity  has  not  been  abrogated ;  and  it  is  not  sufficient 
to  create  a  counterclaim  in  an  action  at  law  if  the 
claim  of  the  defendant  **be  only  connected  with  the 
subject  of  the  action**:  Krausse  v.  Greenfield,  61  Or. 
502,  506  (123  Pac.  392,  Ann.  Cas.  1914B,  115).  Fur- 
thermore,  as  stated  in  Cohn  v.  Wemme,  47  Or.  146, 150 
(81  Pac.  981,  8  Ann.  Cas.  508) : 

'*We  have  no  statute  authorizing  an  equitable  de- 
fense to  be  interposed  to  an  action  at  law,  and,  though 
in  this  state  a  court  of  equity  and  a  court  of  law  are 
presided  over  by  the  same  judge,  they  are  essentially 
different  forums**:  Chauncey  v.  Wollenherg,  59  Or. 
214,  224  (115  Pac.  419) ;  Bur  rage  v.  Bonanza  G.  d  Q. 
M.  Co.,  12  Or.  169, 173  (6  Pac.  766). 

We  must  therefore  eliminate  from  our  consideration 
all  those  reported  decisions  which  are  predicated  upon 
statutes  containing  the  words  ''or  connected  with  the 
subject  of  the  action,**  and  also  all  juridical  expres- 
sions found  in  jurisdictions  where  both  legal  and  equi- 
table rights  may  be  asserted  and  established  in  a  sin- 
gle proceeding  which  is  usually  termed  an  action. 

Having  noted  that  a  suit  in  equity  as  distinguished 
from  an  action  at  law  must  be  resorted  to  for  the  en- 
forcement and  establishment  of  an  equitable  right,  and 
having  observed  that  our  statute  which  provides  for 
counterclaims  in  an  action  at  law  is  narrower  than 
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the  provisions  usually  found  in  the  Codes  of  other 
states,  attention  can  now  be  directed  to  the  language 
of  Section  74,  L.  0.  L.  When  applied  to  an  action 
at  law,  and  the  instant  proceeding  is  an  action  at  law, 
the  statute  declares  in  plain  and  unequivocal  terms 
that  the  counterclaim  must  in  any  event  be  one  exist- 
ing in  favor  of  a  defendant,  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  had  in  the 
action,  and  it  must  arise  out  of  a  cause  of  action,  as 
distinguished  from  a  cause  of  suit.  Nor  is  it  enough 
that  the  defendant  has  some  cause  of  action  against 
the  plaintiff  {Loewenberg  v.  Rosenthal,  18  Or.  178  (22 
Pac.  601) ;  Wait  v.  Wheeler  &  Wilson  Co.,  23  Or.  297 
(31  Pac.  661) ;  Kondo  v.  Aylsworth,  ante,  p.  225  (158 
Pac.  946),  because  by  the  positive  terms  of  subdivision  1 
a  cause  of  action  does  not  reach  the  dignity  of  a  coun- 
terclaim unless  it  arises  either  (a)  out  of  the  contract 
set  forth  in  the  complaint,  as  the  foundation  of  the 
plaintiff's  claim,  or  (b)  out  of  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim;  or,  if  the  action  prosecuted  by  the  plaintiff 
arises  on  contract,  then  subdivision  2  permits  the  de- 
fendant to  counterclaim  by  pleading  ''any  other  cause 
of  action  arising  also  on  contract,  and  existing  at  the 
commencement  of  the  action. ' '  Obviously  the  answer 
filed  by  Carter  does  not  plead  a  cause  of  action  arising 
"out  of  the  contract  *  *  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,'*  and  it  is 
equally  plain  that  the  plaintiff  is  not  prosecuting  ''an 
action  arising  on  contract"  (7  Standard  Ency.  of  Pr. 
982),  and  therefore  the  answer  does  not  recite  a  coun- 
terclaim within  the  meaning  of  Section  74  unless  it 
pleads  a  cause  of  action  against  the  plaintiff  arising 
out  of  the  "transaction"  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim. 
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While  it  is  perhaps  difficult  to  phrase  a  general 
formula  by  which  to  determine  in  all  cases  what  is  the 
** transaction**  set  forth  as  the  foundation  of  the  plain- 
tiff *s  claim,  yet,  notwithstanding  the  judicial  expres- 
sions holding  that  '^ transaction'*  is  either  synonymous 
with  ** contract**  or  is  merely  the  very  cause  of  action 
which  the  plaintiff  had  alleged  in  his  pleading  as  the 
ground  of  recovery,  it  is  nevertheless  manifest  that 
the  word  means  something  different  from  the  term 
** contract,**  because  both  words  appear  in  the  same 
subdivision,  and  if  each  means  the  same  as  the  other, 
then  one  would  be  only  a  useless  repetition  of  the 
other:  Pomeroy,  Code  Rem.  (4  ed.),  §  650;  Deford  v. 
Hutchison,  45  Kan.  318  (25  Pac.  641, 11  L.  R.  A.  257). 
If  the  word  *' transaction  *  *  is  taken  in  its  ordinary 
and  popular  sense,  it  signifies  ' '  the  doing  or  perform- 
ing of  any  affair ;  that  which  is  done  or  in  the  process 
of  being  done**  ( Webster *s  Dictionary) ;  **a  doing  or 
performing**;  **a  matter  or  affair  either  completed 
or  in  the  course  of  completion**  (Century  Dictionary). 
In  Pomeroy,  Code  Rem.  (4  ed.).  Section  850,  the  word 
' '  transaction  *  *  as  used  in  the  Codes  is  spoken  of  as : 

**  Something — ^that  combination  of  acts  and  events, 
circumstances,  and  defaults — ^which,  viewed  in  one  as- 
pect, results  in  the  plaintiff  *s  right  of  action,  and 
viewed  in  another  aspect,  results  in  the  defendant  *s 
right  of  action.  As  these  two  opposing  rights  cannot 
be  exactly  the  same,  it  follows  that  there  may  be,  and 
generally  must  be,  acts,  facts,  events,  and  defaults  in 
the  transaction  as  a  whole  which  do  not  enter  into 
each  cause  of  action,  but  are  confined  to  one  of  them 
alone.** 

In  Loewenherg  v.  Rosenthal,  18  Or.  178, 184  (22  Pac. 
601),  the  court  says  subdivision  1,  Section  74,  ''would 
imply  that  it  arose  out  of  some  agreement  or  business 
affair  between  the  parties.*'    An  extended  discussion 
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of  the  word  may  be  found  in  Craft  Refrigerating 
Machine  Co.  y.  Quinnipiac  Brewing  Co.,  63  Conn.  551 
(29  Atl.  76, 25  L.  E.  A.  856),  where  that  court  states : 

**A8  the  word  is  employed  in  American  Codes  of 
pleading  and  in  our  own  Practice  Act,  a  'transaction' 
is  something  which  has  taken  place  whereby  a  cause 
of  action  has  arisen.  It  must  therefore  consist  of  an 
act  or  agreement  or  several  acts  or  agreements  having 
some  connection  with  each  other,  in  which  more  than 
one  person  is  concerned,  and  by  which  the  legal  rela- 
tions of  such  persons  between  themselves  are  altered. 
*  *  It  (Practice  Book)  has  taken  the  word  *  transac- 
tion,' not  out  of  any  legal  vocabulary  of  technical 
terms,  but  from  the  common  speech  of  men.  So  far 
as  we  are  aware,  it  has  never  been  the  subject  of  any 
exact  judicial  definition.  It  is  therefore  to  be  con- 
strued as  men  commonly  understand  it.  *  *  ' ' 

See,  also.  Bliss,  Code  Pleading  (3  ed.),  §  372;  34  Cyc. 
686;  38  Cyc.  937;  Burr  age  v.  Bonanza  G.  <&  Q,  M.  Co., 
12  Or.  169, 174  (6  Pac.  766). 

A  claim  is  available  as  a  counterclaim  if  it  arises  out 
of  a  cause  of  action  if  that  cause  of  action  in  turn 
arises  out  of  the  *  *  transaction ' '  set  forth  by  the  plain- 
tiff as  the  **  foundation ' '  of  his  claim  (Pomeroy,  Code 
Rem.  (4  ed.),  §  650);  and,  therefore,  if  C.  C.  Carter 
has  pleaded  a  cause  of  action  in  his  answer  arising 
out  of  the  ** transaction''  set  forth  by  Martha  A. 
Chance  as  the  **  foundation "  of  her  claim,  then  the 
former  has  pleaded  a  counterclaim. 

The  action  of  ejectment  involves  both  the  right  of 
possession  and  the  right  of  property.  The  right  of 
possession  depends  upon  a  right  of  property,  because 
the  right  of  possession  must  be  traced  to  some  estate 
in  the  property;  and  there  can  be  no  right  of  posses- 
sion unless  it  is  referable  to  and  is  founded  upon  an 
estate  in  the  property.    The  plaintiff  merely  states  in 
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broad  terms  that  she  owns  the  land,  that  defendant 
has  possession,  and  that  she  is  entitled  to  possession. 
The  defendant  admits  that  he  has  possession,  and  in 
equally  broad  terms  avers  ownership  in  fee  simple 
supplemented  by  an  averment  of  adverse  possession. 
Both  pleadings  are  governed  by  statute,  the  complaint 
by  Section  327,  L.  0.  L.,  and  the  answer  by  Sec- 
tion 328,  L.  0.  L.,  and  the  plaintiff  has  contented 
herself  by  merely  setting  forth  the  nature  of  the  al- 
leged estate  without  mentioning  the  transaction  which 
supports  that  estate.  Even  though  the  word  *' trans- 
action *  *  be  given  its  most  comprehensive  meaning,  it  is 
impossible  to  know  from  the  pleading  whether  the 
estate  claimed  by  the  defendant  or  the  possession  held 
by  him  arose  out  of,  or  grew  from,  or  is  even  connected 
with  any  transaction  whatever  relied  upon  by  the 
plaintiff  as  the  foundation  of  her  claim,  and  conse- 
quently the  answer  does  not  state  a  counterclaim 
within  the  contemplation  of  Section  74,  L.  0.  L. : 
Chamberlain  v.  Toumsend,  72  Or.  207  (142  Pac.  782, 
143  Pac.  924). 

The  conclusion  that  the  answer  filed  by  the  defend- 
ant is  not  a  counterclaim  within  the  meaning  of  Sec- 
tion 74,  L.  0.  L.,  is  strengthened  by  the  inference  to  be 
drawn  from  the  history  of  the  chapter  concerning 
''action  to  recover  real  property"  embracing  Sections 
324  to  340,  L.  0.  L.,  inclusive.  In  1862  the  legislature 
passed  an  act  entitled  ''An  act  to  provide  a  Code  of 
Civil  Procedure."  Section  72  of  that  act  is  repro- 
duced as  Section  74,  Lord's  Oregon  Laws,  and  Sec- 
tions 312  to  329,  except  Sections  325,  appear  in  the 
present  Code  as  Sections  324  to  340,  and  therefore 
Section  74  and  Sections  324  to  340,  L.  0.  L.,  inclusive, 
were  adopted  at  the  same  time  and  as  parts  of  the  same 
legislative  act. 
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5.  Prior  to  the  adoption  of  Chapter  173,  Laws  of 
1913,  a  defendant  could  not  plead  a  counterclaim  ' '  un- 
less he,  by  his  answer,  admitted  at  least  a  part  of  the 
plaintiff's  demand*':  Hammer  v.  Campbell  Gas-Burner 
Co.,  74  Or.  126,  140  (144  Pac.  396).  See,  also,  Dove 
V.  Hoyden,  5  Or.  501,  503 ;  Le  Clare  v.  Thibault,  41  Or. 
601,  608  (69  Pac.  552).  Section  328,  L.  0.  L.,  per- 
mits  a  defendant  in  an  action  of  ejectment  to  plead  and 
prove  any  estate  that  he  may  have  in  the  property, 
and  this  section  does  not  contemplate  that  the  defend- 
ant shall  admit  any  part  of  the  demand  made  by  the 
plaintiff,  because  Section  328  enables  the  person  in 
possession  to  deny  that  the  plaintiff  has  any  right 
whatsoever,  and  at  the  same  time  to  aver  in  the  an- 
.swer  that  he  is  the  absolute  owner  of  the  land  and 
entitled  to  retain  possession.  Section  328  is  a  special 
section  applicable  only  to  one  kind  of  action,  and  an 
answer  filed  under  that  section  is  in  no  sense  a  *  *  coun- 
terclaim, ' '  as  that  word  is  used  in  the  Code. 

6.  Furthermore,  while  the  answer  pleads  enough 
to  conform  to  a  special  provision  of  the  statute  appli- 
cable to  actions  in  ejectment,  nevertheless  the  pleading 
does  not,  strictly  speaking,  set  forth  a  cause  of  action, 
because,  if  the  new  matter  stood  alone,  it  would  not 
contain  all  the  elements  necessary  for  a  cause  of  ac- 
tion ;  nor  would  the  new  matter  in  the  pleading  by  itself 
be  a  complete  statement  of  a  cause  of  suit.  Eepeated 
decisions  have  declared  that  a  counterclaim  must  be 
complete  in  itself,  and  state  facts  which  show  that  the 
defendant  is  entitled  to  recover  from  the  plaintiff  if 
an  action  had  been  instituted  for  that  purpose:  Le 
Clare  v.  Thihault,  41  Or.  601  (69  Pac.  552) ;  Watson 
V.  McLench,  57  Or.  446,  451  (110  Pac.  482,  112  Pac. 
416);  Hammer  v.  Campbell  Gas-Burner  Co.,  74  Or. 
126,  136  (144  Pac.  396).    Technically,  therefore,  the 
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answer  neither  states  a  cause  of  action  nor  a  cause 
of  suit,  and  the  pleading  would  not  be  a  sufficient  com- 
plaint in  an  action  of  ejectment  or  in  a  suit  to  quiet 
title,  although  it  does  comply  with  a  special  statute 
which  enables  the  defendant,  upon  proving  his  claim, 
not  only  to  defeat  the  action  of  the  plaintiff,  but  also 
to  secure  affirmative  relief  which  is  akin  to  the  aid 
granted  by  a  suit  to  quiet  title.  The  answer  does  not 
state  a  counterclaim  within  the  contemplation  of  the 
Code;  the  plaintiff  had  an  absolute  right  to  a  judg- 
ment of  nonsuit;  and  it  was  therefore  error  to  deny 
the  motion  of  plaintiff. 

The  judgment  is  reversed,  with  directions  to  enter 
a  judgment  of  nonsuit. 

Bbvbbsbd  WrrH  Directions.    . 

Mr.  Justice  Burnett  and  Mr.  Justice  EIakin  absent 


Argned  Jnlj  7,  reversed  Jolj  18,  1916. 

FIRST  NAT.  BANK  v.  BOARD  OF  EQUALIZA- 
TION.* 

(158  Pac.  951.) 

Tazationr— Board  of  Equmlisatloii— Dntiee. 

1.  It  is  the  duty  of  tiie  board  of  equalization  to  correct  assessments 
if  they  be  excessively  high  or  unreasonably  low,  and  it  has  no  author- 
ity to  punish  an  applicant  by  refusing  to  equalize  an  incorrect  assess- 
ment merely  because  such  applicant  failed  to  file  a  statement  of  its 
property  as  required  by  law. 

Taxation— Board  of  Eqnallzatloii— Oorrectioii  of  Asfanmenta. 

2.  Under  Section  3571,  L.  0.  L.,  requiring  the  assessor  to  deduct 
from  the  aggregate  amount  of  capital  stock,  surplus  and  undivided 
profits,  the  amount  of  investments  in  real  estate  and  base  his  assess- 
ment upon  the  remainder,  held  that  the  failure  of  a  bank  to  furnish 

'Authorities  on  the  question  of  method  of  assessing  state  tax  on 
national  banks  are  reviewed  in  a  note  in  45  L.  B.  A.  758.    Bxpoktib. 
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the  assessor  a  yerifled  statement  of  its  property  within  the  time  re- 
quired by  Sections  3569  and  3570  is  no  sufficient  reason  for  the  refusal 
of  the  board  of  equalization  to  equalize  such  assessmenti  thus  penalis- 
ing the  bank  by  a  double  tax  on  its  real  estate. 

From  TjItiti  :  William  Galloway,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Benson. 

This  is  a  proceeding  begun  by  the  First  National 
Bank  of  Albany,  before  the  board  of  equalization  of 
linn  County,  in  which  it  was  sought  to  have  the  assess- 
ment of  the  bank's  capital  stock  reduced.  The  peti- 
tioiL  having  been  denied,  an  appeal  was  taken  to  the 
Circuit  Court,  where,  after  a  hearing,  a  decree  was  en- 
tered affirming  the  action  of  the  board,  and  plaintiff 
appeals.  Bevbbsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Carlton  E.  Sox  and  Mr.  G.  O.  Schmitt. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Gale  S.  HUl. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1,  2.  Section  3571,  L.  0.  L.,  provides  that  in  assess- 
ing shares  of  stock  in  banks,  the  assessor  shall  deduct 
the  amount  of  all  investments  in  real  estate  from  the 
aggregate  amount  of  such  capital  stock,  surplus  fund 
and  undivided  profit,  and  the  remainder  shall  be  taken 
as  a  basis  for  the  valuation  of  such  shares  of  stock. 
Section  3570,  L.  0.  L.,  provides  that : 

In  order  *Ho  aid  the  assessor  in  determining  the 
value  of  such  shares  of  capital  stock,  the  cashier  or 
other  accounting  officer  of  every  such  bank  mentioned 
in  Section  3569  is  hereby  required  to  furnish  a  state- 
ment to  the  assessor  of  the  county  where  the  same  is 
located,  between  the  first  day  of  April  and  the  fifteenth 
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day  of  May,  in  each  year,  verified  by  oath,  showing  the 
amount  and  number  of  such  shares  of  the  capital  stock 
of  such  bank,  the  amount  of  its  surplus  or  reserve 
funds  and  the  amount  of  its  undivided  profits  at  the 
hour  of  1  o  ^clock  p.  m.  of  the  first  day  of  March  preced- 
ing, the  actual  and  cash  value  of  all  real  estate  owned 
by  it  in  this  state  or  elsewhere  and  the  location  of  the 
same ;  also  the  cash  value  of  the  securities  of  the  United 
States  owned  by  if 

The  required  statement  was  not  furnished  by  plain- 
tiff within  the  time  required,  and  on  September  12th, 
the  last  day  before  the  time  when  the  assessor  was  re- 
quired to  turn  the  assessment-roll  over  to  the  board 
of  equalization,  he  assessed  the  capital  stock,  using 
as  his  source  of  information  a  statement  published  in 
the  ** Albany  Herald,**  by  the  plaintiff,  purporting  to 
show  the  condition  of  its  business  at  the  close  of  busi- 
ness on  the  fourth  day  of  March.  Plaintiff  thereafter 
filed  a  verified  statement,  such  as  is  required  by  Sec- 
tion 3570,  L.  0.  L.,  and  appeared  with  a  petition  be- 
fore the  board  of  equalization,  seeking  to  have  its 
capital  stock  assessment  corrected  in  accordance  there- 
with. The  assessor  found  the  aggregate  amount  of 
capital  stock,  surplus  and  undivided  profits,  as  of 
March  1st,  to  be  $219,363.69.  Plaintiff  insists  that  this 
should  be  $214,516.48.  The  assessor  also  found  the 
value  of  plaintiff's  real  estate  holdings  to  be  $80,470, 
when  it  should  be  $193,711.49.  The  assessor  therefore 
placed  the  final  valuation  of  the  capital  stock  for  as- 
sessment purposes  to  be  $62,365,  when,  if  plaintiff's 
figures  are  correct,  it  should  have  been  $20,804.99. 

It  appears  to  be  clearly  established  by  the  evidence 
that  the  assessor  had  not  succeeded  in  acquiring  cor- 
rect information  as  to  all  of  plaintiff's  real  estate 
holdings ;  and  the  values  thereof  as  fixed  by  appellant 
are  not  disputed.    It  is  true  that  two  or  three  pieces 
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of  the  real  estate  were  on  March  1st  held  in  the  names 
of  others,  bnt  there  is  no  question  but  that  they  were 
actually  plaintiff  ^s  property  and  that  it  was  liable  for 
the  taxes  thereon.  It  appears  from  the  record  that 
the  board  of  equalization,  and  also  the  Circuit  Court, 
refused  to  correct  the  assessment  because  the  plaintiff 
had  been  derelict  in  supplying  the  statement  required 
by  the  statute. 

The  function  of  a  board  of  equalization  is  to  correct 
assessments  whether  they  be  excessively  high  or  un- 
reasonably low.  In  this  work  it  has  judicial  duties 
to  perform,  but  the  statute  nowhere  confers  upon  it 
punitive  powers.  It  must  be  conceded  that  plaintiff 
was  guilty  of  a  dereliction  which  is  far  from  commend- 
able, but  it  is  not  the  province  of  this  proceeding  to 
punish  it  therefor  by  double  taxation. 

The  decree  of  the  lower  court  is  reversed,  and  one 
will  be  entered  here  in  accordance  with  the  prayer  of 
the  petition.  Bevebsed.    Degbee  Bendebed. 

Mb.  Chief  Justice  Moobe^  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 


Argned  June  29,  remanded  July  18, 1916. 

KBEINBBING  v.  MATHEWS. 

(169  Pac.  75.) 

Mortgagee— Action  to  Foreclose — ^Equitable  Defeiuw. 

1.  In  a  suit  to  foreclose  a  purchase  money  mortgage,  an  answer,  ad- 
mitting the  making  of  the  mortgage,  but  alleging  that  the  mortgagee 
falsely  represented  that  he  was  the  owner  of  the  land  described  in 
the  mortgage,  and  that  it  was  free  from  all  encumbrances,  and  that 
there  was  valuable  timber  on  it  which  he  owned,  and  that  the  mort- 
gagor, relying  upon  such  false  representations,  purchased  and  received 
a  general  warranty  against  encumbrances,  that  the  purchase  money, 
except  the  mortgage  note  in  suit,  had  been  paid,  and  that  the  out- 
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•tanding  and  unexpired  right  to  cut  and  remove  the  timber  amounted 
to  more  than  the  note,  so  that  there  was  a  total  failure  of  considera- 
tion to  the  mortgagor's  damage,  if  insufficient  as  a  counterclaim^  con- 
tained all  the  elements  of  a  valid  defensive  answer,  good  in  equity. 

Mort^^ages— Foredoanre— <Hyveiiaat8. 

2.  Such  outstanding  and  unexpired  right  to  cut  and  remove  timber 
was  a  breach  of  the  covenant  against  encumbrances  which  would  have 
to  be  disposed  of  before  equity  would  foreclose  the  purchase  money 
mortgage. 

Covenants — Seisin — ^Breach. 

8.  An  outstanding  title  does  not  breach  a  covenant  of  seisin  going 
to  a  paramount  right  to  the  fee  and  possession  until  there  it  an  evic- 
tion or  something  equivalent  thereto. 

Covenants— Encumbrances— Bleach.  i 

4.  An  outstanding  mortgage  breaches  a  covenant  against  encum- 
brances when  the  deed  is  delivered. 

Ooyenants — Seisin— Breadi— Dower. 

5.  An  outstandinff  right  of  dower  is  not  technically  an  encumbrance, 
but  an  interest  in  the  fee  covered  by  a  covenant  of  seisin,  instead  of 
by  covenants  against  encumbrances. 

Logs  and  Logging — Oonveyanceft— Constmetlon. 

6.  A  conveyance  of  all  the  timber  on  designated  land,  coupled  with 
a  condition  that  it  should  be  removed  within  ten  years  from  the  date 
thereof,  amounted  only  to  a  sale  of  all  the  timber  the  grantee  could 
cut  and  remove  before  that  date. 

[As  to  existence  of  right  to  enter  and  take  minerals  as  breach 
of  covenant  against  encumbrances,  see  note  in  Ann.  Oao.  1912D, 
1140.] 

Appeal  and  Brrox^—Bemandr— Leave  to  Apply  for  Fortiier  fielief • 

7.  In  a  suit  to  foreclose  a  purchase  money  mortgage  in  which  the 
mortgagor  set  up  the  equitable  defense  of  the  mortgagee's  encum- 
brance created  by  a  conveyance  of  the  timber  with  the  right  to  re- 
move it,  but  where,  in  view  of  the  grantee's  failure  to  cut  and  remove 
any  timber,  the  mortgagor's  damage  was  but  small,  and  it  reverted 
within  six  months,  the  cause  will  be  remanded  and  continued  to  the 
expiration  of  the  time  for  removal,  so  that  damages  might  then  be 
ascertained. 

From  Columbia :  James  A.  Eakin,  Judge. 

Department  1.    Statement  by  Mr.  Justice  McBBmE. 

This  is  a  suit  by  Frank  H.  Kreinbring  against  L.  P. 
Mathews  and  Bess  Mathews,  his  wife,  to  foreclose  a 
purchase  money  mortgage  upon  the  southwest  quarter 
of  the  northeast  quarter  and  the  northwest  quarter 
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of  the  southeast  quarter  of  section  25,  township  6 
north,  range  5  west,  Willamette  Meridian,  in  Columbia 
County. 

The  answer  admitted  the  making  of  the  mortgage, 
but  set  up  as  an  affirmative  defense  that  on  July  14, 
1910,  plaintiff  falsely  represented  to  defendants  that 
he  was  the  owner  of  the  land  described  in  the  mort- 
gage and  that  it  was  free  from  all  encumbrances ;  that 
there  was  valuable  timber  upon  the  southwest  quarter 
described  in  said  mortgage,  and  plaintiff  falsely  and 
fraudulently  represented  that  he  owned  said  timber; 
that  plaintiff,  relying  upon  these  false  representations, 
purchased  the  tract  described  in  said  mortgage  for  the 
sum  of  $3,500,  and  received  from  plaintiff  and  his  wife 
a  general  warranty  therefor  containing  a  covenant 
against  encumbrances  of  all  kinds ;  that  defendant  paid 
all  the  purchase  price  except  $625,  to  secure  which 
he  gave  the  mortgage  and  note  sued  upon ;  that  at  the 
time  said  contract  was  entered  into  there  was  a  valid 
and  outstanding  right  in  one  M.  J.  Kinney  to  cut  and 
remove  the  timber  upon  said  southwest  quarter  for 
the  term  of  ten  years,  which  right  does  not  expire  until 
December  5,  1916;  that  such  interest  in  said  timber 
was  conveyed  by  Kinney  to  the  Appledale  Land  Com- 
pany, which  corporation  now  holds  the  same ;  that  the 
existence  of  such  interest  was  known  to  plaintiff,  but 
was  not  known  to  defendants  when  the  contract  was 
entered  into;  that  the  value  of  said  timber  and  the 
right  to  remove  the  same  is  the  sum  of  $750 ;  that  there 
has  been  a  total  failure  of  the  consideration  for  which 
said  note  and  mortgage  was  given ;  and  that  plaintiff 
has  been  damaged  in  the  sum  of  $750.  Plaintiff  re- 
plied denying  the  new  matter  in  the  answer,  and  al- 
leged that  at  the  time  of  said  transfer  defendants  had 
full  knowledge  regarding  the   title   to   said  timber. 
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There  were  findings  and  a  decree  for  defendants  can- 
celing the  mortgage  and  for  costs,  from  which  plaintiff 
appeals.  Bbmandbd  With  Dibbctioks. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Samuel  M.  Johnson  and  Mr.  John  J.  Fitzgerald, 
with  an  oral  argument  by  Mr.  Johnson. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Bronaugh  <&  Brona/ugh,  with  an  oral  argument 
by  Mr.  Jerry  E.  Bronaugh. 

Mb.  Justicb  MgBbidb  delivered  the  opinion  of  the 
court 

1.  It  is  ar^ed  by  plaintiff  that  the  defendant's  an- 
swer presents  a  counterclaim  for  unliquidated  damages 
and  nothing  more,  and  that,  such  being  the  case,  it  can- 
not be  successfully  urged  in  this  proceeding ;  but  it  is 
more  than  a  mere  counterclaim.  It  is  pleaded  not  only 
as  such,  but  also  as  an  equitable  defense.  By  it  defend- 
ants say: 

*  *  It  is  true  we  gave  this  mortgage,  but  the  consider- 
ation of  the  mortgage  was  falsely  represented  to  be  a 
tract  of  unencumbered  land.  We  now  find  that  there 
is  upon  it  an  encumbrance  which  diminishes  its  repre- 
sented value  to  the  extent  of  more  than  the  amount 
of  the  mortgage.  We  are  willing  to  discharge  the 
mortgage  so  soon  as  the  plaintiff  shall  have  extin- 
guished the  encumbrance.  If  plaintiff  declines  to  do 
this,  we  are  entitled  to  have  the  value  of  the  encum- 
brance deducted  from  the  amount  of  the  mortgage. '* 

This  is  not  like  the  case  of  an  outstanding  claim  of 
title.  Here  is  an  encumbrance  of  record  plain  and 
incontestable  which  its  owner  declines  to  extinguish 
without  compensation.  In  such  a  case,  it  would  be 
extremely  inequitable  to  require  the  defendant  to  pay 
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for  what  it  is  probable  he  will  never  get,  and  relegate 
him  to  a  remedy  upon  a  covenant  against  encum- 
brances, which  covenant  was  broken  when  his  deed 
was  delivered.  Conceding  for  the  purposes  of  this 
case  that  the  answer  is  insufficient  as  a  counterclaim, 
it  contains  all  the  elements  of  a  valid  defensive  answer, 
and  was  evidently  so  treated  by  the  court  below.  We 
are  of  the  opinion  that  the  evidence  sustains  the  find- 
ings of  the  court  below  as  to  the  facts,  and  this  conclu- 
sion leaves  for  our  consideration  the  question  of  the 
sufficiency  of  these  facts  to  justify  the  decree  rendered. 
2.  Under  most  circumstances,  a  vendee  of  land  will 
not  be  permitted  to  set  up  an  outstanding  title  as  a 
defense  to  a  suit  brought  against  him  to  foreclose  a 
mortgage  for  the  purchase  money :  Edgar  v.  Golden, 
36  Or.  448  (48  Pac.  1118,  60  Pac.  2) ;  Farmers'  Nat. 
Bank  v.  Gates,  33  Or.  388  (54  Pac.  205,  72  Am.  St.  Rep. 
724) ;  Oennes  v.  Peterson,  54  Or.  378  (103  Pac.  515) ; 
Abbott  V.  Allen,  2  Johns.  Ch.  (N.  Y.)  519  (7  Am.  Dec. 
554).  A  distinction  seems  to  be  made  in  some  of  the 
cases  between  an  outstanding  title  which  affects  the 
seisin  and  goes  to  a  paramount  right  in  the  fee  and 
possession,  and  a  mere  encumbrance  such  as  an  out- 
standing mortgage.  In  the  latter  case,  it  has  been 
held  that  the  outstanding  encumbrance  must  be  dis- 
posed of  before  equity  will  foreclose  the  purchase 
money  mortgage :  Vcm  Riper  v.  Williams,  2  N.  J.  Eq. 
407.  In  Abbott  v.  Allen,  2  Johns.  Ch.  (N.  Y.)  519 
(7  Am.  Dec.  554),  Chancellor  Kjsnt,  after  stating  that 
as  .a  general  rule  a  failure  or  defeat  of  title  cannot 
be  set  up  by  the  vendee  to  defeat  a  suit  to  foreclose  a 
purchase  money  mortgage,  uses  this  language : 

**  Perhaps  an  outstanding  encumbrance,  either  ad- 
mitted by  the  party  or  shown  by  the  record,  may  form 
an  exception,  in  cases   of  covenant  against  encum- 
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brances.  Some  dicta  in  the  books  (see  Sergeant  May- 
nard's  Case,  2  Freem.  1,  1  Ves.  88)  seem  to  look  to 
that  point,  but  I  have  formed  no  opinion  respecting 

The  distinction  between  a  defense  of  an  outstanding 
title  and  an  outstanding  encumbrance  is  shown  by 
contrasting  two  cases  decided  by  the  same  court  and 
reported  in  the  same  volume,  namely,  Van  Riper  v. 
Williams,  2  N.  J.  Eq.  407,  and  Van  Waggoner  v.  Mc- 
Ewen,  2  N.  J.  Eq.  412.  In  the  former  case  the  defense 
to  the  foreclosure  of  a  purchase  money  mortgage  was 
that  there  was  an  unpaid  mortgage  outstanding  when 
the  vendee  purchased,  and  it  was  held  that  the  plaintiflf 
could  not  have  a  decree  of  foreclosure  until  the  out- 
standing mortgage  was  disposed  of.  In  the  latter 
case,  the  defense  was  that  there  was  an  outstanding 
title  to  a  part  of  the  land,  and  that  no  decree  of  fore- 
closure should  be  made  until  the  plaintiff  should  have 
procured  such  title  for  defendant,  or  that,  failing  in 
that,  the  value  of  the  tract  owned  by  other  parties 
should  be  deducted  from  the  mortgage  given  for  the 
purchase  price.  The  court  held  that  defendant  must 
rely  on  the  covenants  in  his  deed,  there  having  been 
no  eviction.  The  reason  for  this  distinction  seems 
sound. 

3-5.  A  covenant  for  title  is  not  broken  until  there 
is  an  eviction  or  something  equivalent  thereto,  while 
a  covenant  against  encumbrances  is  broken  when  the 
deed  is  delivered  if  such  encumbrance  actually  exists. 
In  the  case  of  Glenn  v.  Whipple,  12  N.  J.  Eq.  50,  this 
distinction  seems  to  be  ignored,  but  an  examination 
of  that  case  shows  that  the  defense  set  up  was  an  out- 
standing right  of  dower,  which,  according  to  most 
authorities,  is  not  technically  an  encumbrance,  but 
an  interest  in  the  fee  and  covered  by  covenants  of 
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seisin  instead  of  those  against  encumbrances :  Johnson 
Y.  Elmen,  94  Tex.  168  (59  S.  W.  253,  86  Am.  St.  Rep. 
845,  52  L.  R.  A.  162) :  Shell  v.  Duncm,  31  S.  C.  547  (10 
S.  E.  330,  5  L.  R.  A.  821) ;  Bostwich  v.  Williams,  36  HI. 
65  (85  Am.  Dec.  385).  In  Kuhnen  v.  Parker,  56 
N.  J.  Eq.  286  (38  Atl.  641),  this  case  is  noted  as  among 
those  where  an  outstanding  title  is  attempted  to  be  set 
up  as  a  defense  to  the  foreclosure  of  a  purchase  money 
mortgage.  This  case  {Kuhnen  v.  Parker)  fully  sup- 
ports the  contention  of  defendant  in  the  case  at  bar. 

6.  The  conveyance  from  Wells  to  Kinney  purports 
to  sell  and  convey  all  the  timber  upon  the  southwest 
quarter  designated  in  the  deed,  coupled  with  a  condi- 
tion that  it  shall  be  removed  within  ten  years  from  the 
date  thereof,  which  limitations  would  expire  on  De- 
cember 5,  1916.  Such  a  conveyance  amounts  only  to 
a  sale  of  all  the  timber  that  the  grantee  can  cut  and 
remove  before  that  date :  Anderson  v.  Miami  Lumber 
Co.,  59  Or.  159  (116  Pac.  1056).  And  the  right  created 
by  it  is  an  encumbrance :  Ada/ms  v.  Reed,  11  Utah,  480 
(40  Pac.^  720) ;  Stambaugh  v.  Smith,  23  Ohio  St.  584; 
Cathcart  v.  Bowman,  5  Pa.  317.  We  are  satisfied  that 
plaintiff  deliberately  misled  defendants  into  believing 
that  the  timber  upon  the  southwest  quarter  described 
was  unsold,  and  that  the  purchase  would  not  have  been 
made  or  the  mortgage  given  but  for  this  fraudulent 
misrepresentation. 

7.  But  having  arrived  at  this  conclusion,  we  are  con- 
fronted with  another  difficulty.  The  damage  which 
defendants  are  likely  to  suffer  is  largely  prospective. 
What  little  testimony  defendants  have  introduced  on 
that  subject  indicates  that  the  value  of  the  timber  is 
about  $700,  and  that  the  grantees  of  Kinney  assert  the 
right,  which  they  undoubtedly  have,  to  remove  it;  but 
the  fact  remains  that  up  to  December  7,  1914,  they 
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had  not  removed  a  stick  of  it,  and  it  is  possible,  and 
even  probable,  that  they  have  not  done  so  yet  and  may 
never  do  so.  If  they  remove  the  timber,  defendants 
should  have  credit  upon  the  mortgage  for  its  value. 
If  they  do  not  remove  it  by  December  6, 1916,  defend- 
ants' damage  by  reason  of  the  encumbrance  will  be 
comparatively  small,  and  it  would  be  manifestly  un- 
fair to  allow  him  credit  for  the  value  of  the  timber 
with  the  possibility  that  it  may  within  less  than  six 
months  revert  to  him.  The  rule  adopted  in  Van  Riper 
V.  WUliams,  2  N.  J.  Eq.  407,  seems  to  be  the  fair  one, 
namely,  to  hold  up  the  foreclosure  until  the  encum- 
brance is  extinguished.  The  same  rule  is  stated, 
though  its  application  was  not  deemed  necessary,  in 
Kuhnen  v.  Parker,  56  N.  J.  Eq.  286  (38  Atl.  641).  It 
is  one  of  the  attributes  of  equity,  and  its  chief  excel- 
lency, that  it  will  reach  out  and  administer  specific 
relief  according  to  the  exigencies  of  the  particular 
case,  and  in  this  instance  we  think  that  absolute  justice 
will  be  promoted  by  remanding  this  cause  to  the  Cir- 
cuit Court  and  directing  its  continuance  there  until 
after  December  5,  1916,  and  then  permitting  the  par- 
ties to  frame  issues  by  way  of  supplemental  complaint 
or  answer  in  which  the  actual  damage  done  by  reason 
of  the  encumbrance  can  be  stated,  litigated  and  ascer- 
tained. Meanwhile  the  costs  of  this  appeal  will  abide 
the  final  determination  of  the  suit. 

Bei^eanded  With  Dibections. 

Mb.  Chief  Justice  Moore^  Mb.  Justiob  Bubnett  and 
Mb.  Justice  Benson  concur. 
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Ajgaed  June  27,  affirmed  Jnlj  18,  1916. 

MATHEWS  V.  CHAMBERS  POWER  CO.* 

(159  Pae.  564.) 

Xnjnactioxfc— Real  Property— X^uttizig  and  BemoTal  of  Timber. 

1.  The  cutting  and  removal  of  brush  and  timber  on  a  swale  leading 
from  a  mill-race  across  plaintiff's  premises  to  a  river,  to  the  use  ox 
which  swale  defendant  had  no  right,  and  which  would  permit  the  river 
to  further  encroach  upon  plaintiff's  premises,  was  a  willful  trespass 
upon  his  land  which  a  court  of  equity  would  enjoin. 

[As  to  injunction  against  trespass,  see  notes  in  11  Am.  Dec  497; 
63  Am.  Sep.  346;  99  Am.  St.  Btap.  731.] 

^nnctioiir-Belief — ^Pennanent  InJunctioiL 

2.  Where  it  appeared  that  a  few  trees  remained  in  the  swale  which 
should  be  protected  because  the  roots  tended  to  prevent  the  river  from 
washing  away  its  banks,  an  injunction  was  properly  made  perpetual, 
BO  as  to  prevent  a  repetition  of  the  trespass. 

Appeal  and  Bnor— Failure  to  Take  Oroai-Appeat— Effect. 

3.  Where  plaintiff  did  not  take  a  cross-appeal  from  the  part  of  the 
decree  .sanctioning  the  building  and  maintenance  of  the  defendant's 
spillway  on  his  land,  it  will  be  assumed  that  be  was  satisfied  with 
suck  final  determination. 

From  Lane :  James  W.  Hamilton,  Judge. 
Department  1.    Statement  by  Mb.  Chief   Justice 

MOOBB. 

This  is  a  snit  by  A.  C.  Mathews  against  the  Cham- 
bers Power  Company,  a  corporation,  to  enjoin  an  al- 
leged trespass  upon  real  property.  From  a  decree 
granting  plaintiff  the  relief  prayed  for,  defendant 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Helmus  W.  Thompson  and  Mr.  Charles  A. 
Hardy. 

'Generally  on  the  question  of  injunction  against  trespass  to  cut 
timber,  lee  notes  in22L.&A.233and48L.lLA.  (K.  8.)  262. 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Foster  &  Hamilton,  with  an  oral  argument  by 
Mr.  R.  8.  Hamilton. 

Opinion  by  Mb.  Chief  Justice  Moobb. 

The  facts  are  that,  pursuant  to  the  act  of  Congress 
approved  September  27,  1850,  Hilyard  Shaw  secured 
a  donation  land  claim  of  320  acres  in  section  32,  town- 
ship 17  south,  of  range  3  west,  in  Lane  County,  Ore- 
gon. Extending  from  a  place  near  the  southeast  cor- 
ner of  this  land  to  the  northwest  comer  thereof  was 
a  slough  through  which  some  of  the  waters  of  the 
Willamette  River  flowed  during  the  freshets  in  that 
stream.  This  depression  through  that  land  was  deep- 
ened in  places  where  necessary  so  that  water,  at  all 
stages  in  the  river,  flowed  in  such  artificial  channel 
to  the  northwest  comer  of  the  claim,  where  it  was  em- 
ployed in  generating  power  which  was  used  in  operat- 
ing a  sawmill  and  a  gristmill.  Shaw,  on  March  1, 
1856,  and  thereafter,  executed  to  the  defendant 's  prede- 
cessors in  interest  deeds  conveying  23  acres  of  his  land 
claim  described  generally  as  beginning  at  the  north- 
west comer  thereof;  thence  east  along  the  northern 
boundary  11  chains;  thence  south  21  chains;  thence 
west  11  chains  to  the  western  boundary;  and  thence 
north  along  such  boundary  21  chains  to  the  place  of 
beginning.  After  describing  this  strip  of  land,  most 
of  these  deeds  so  executed  by  Shaw  contain  clauses 
which  read : 

' '  Together  with  the  water-power  upon  said  premises 
with  the  right  of  way  over  Shawns  land  claim  to  bring 
all  the  water  that  may  be  required  to  run  the  mills 
thereon  and  all  other  mills  or  machinery  that  may  at 
any  time  or  times  be  placed  upon  the  above  described 
premises  of  whatever  kind  or  nature;  also  the  right 
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to  dig  the  present  raceway  as  deep  and  wide  as  may 
be  necessary  and  to  bank  the  dirt  and  stone  on  either 
side ;  also  to  include  sufficient  dirt  and  stone  lying  ad- 
jacent to  the  dams  for  the  purpose  of  keeping  them  ip 
repair. ' ' 

The  greater  part  of  these  23  acres  of  land  and  of 
the  water  rights  appurtenant  thereto  are  now  owned 
by  the  defendant,  which  leases  water-power  generated 
on  the  premises  to  be  used  in  operating  machinery  in 
factories  and  mills  erected  thereon. 

The  plaintiff  is  the  equitable  owner  by  subsequent 
conveyances  of  a  tract  of  the  donation  land  claim,  a 
part  of  his  southerly  boundary  extending  to  and  along 
the  middle  of  a  slough  forming  a  portion  of  the  mill- 
race,  which  waterway  at  this  place  is  much  wider  than 
in  other  parts.  From  such  slough  a  swale  leads  north- 
erly, and  water  when  high  flows  therein  to  the  Wil- 
lamette River.  In  order  properly  to  direct  the  cur- 
rent in  the  mill-race,  a  dam  about  200  feet  in  length 
has  been  built  by  the  defendant  across  the  swale.  A 
cement  spillway  about  16  feet  wide  has  also  been  put 
in  the  dam,  which  means  of  escape  permits  the  surplus 
water  at  flood  stages  and  when  the  mills  are  shut  down 
to  flow  to  the  river.  That  stream,  since  it  was  first 
known  by  white  persons,  has  changed  its  current  south- 
westerly about  a  mile,  infringing  upon  the  Shaw  claim. 
The  swale  referred  to  which  is  a  part  of  the  plaintiff's 
land  is  covered  with  brush  and  timber,  the  growth  and 
presence  of  which  tend  to  prevent  the  river  from 
making  further  inroads  upon  his  premises. 

Contending  that  Shaw 's  grant  to  its  predecessors  in 
interest  of  such  water-power  and  right  of  way  entitled 
the  defendant  to  take  from  the  swale  any  and  all  ob- 
structions so  that  logs,  trees,  roots  and  limbs  flowing 
thereon  and  over  the   spillway  might  not  lodge  and 
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thereby  back  up  the  water  causing  damage,  its  man- 
aging agent  caused  such  brush  and  timber  growing 
in  the  swale  to  be  cut  and  removed  without  the  plain- 
tiff's consent,  whereupon  this  suit  was  instituted  and 
terminated  as  hereinbefore  mentioned. 

1.  Another  appeal  from  a  decree  rendered  in  a  suit 
instituted  against  this  defendant  to  enjoin  it  from 
widening  the  mill-race  through  premises  below  the 
plaintiff's  land  is  also  before  us.  It  was  stipulated 
by  the  parties  hereto  that  the  evidence  received  in  that 
suit  should,  as  far  as  applicable,  be  considered  herein, 
whatever  conclusion  may  be  reached  in  that  case  is 
deemed  unimportant  in  this  suit;  for  from  a  careful 
examination  of  all  the  testimony  adverted  to  it  is  be- 
lieved that  Shaw's  prior  grant  of  the  water-power  and 
of  the  mill-race  to  the  defendant's  predecessors  in  in- 
terest was  not  then  intended  by  the  parties  to  such  deeds 
to  include  any  right  to  the  use  of  the  swale  leading  from 
such  race  across  the  plaintiff's  premises  to  the  Wil- 
lamette River.  This  being  so,  the  cutting  and  removal 
of  the  brush  and  timber  was  a  willful  trespass  upon 
his  land  authorizing  a  court  of  equity  to  enjoin  the 
invasion  of  his  right,  since  the  severing  of  such  shrubs 
and  trees  may  permit  the  river  further  to  encroach 
upon  the  plaintiff's  premises  to  the  destruction  of  his 
estate  therein :  Smith  v.  Gardner,  12  Or.  221  (6  Pac. 
771,  53  Am.  Rep.  342) ;  Allen  v.  Dunlap,  24  Or.  229 
(33  Pac.  675) ;  Mendenhall  v.  Harrishurg  Water  Co., 
27  Or.  38  (39  Pac.  399) ;  Union  Power  Co.  v.  lAchty, 
42  Or.  563  (71  Pac.  1044) ;  Moore  v.  Halliday,  43  Or. 
243  (72  Pac.  801) ;  Roots  v.  Boring  Junction  Lum.  Co., 
50  Or.  298  (92  Pac.  811,  94  Pac.  182);  Chapman  v. 
Dean,  58  Or.  475  (115  Pac.  154). 

2.  It  is  maintained  by  defendant's  counsel  that,  the 
trespass  complained  of  having  been  committed,  the 
court  erred  in  making  the  injunction  perpetual.    It  is 
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argued  that  no  occasion  to  repeat  the  injury  alleged 
can  arise  until  the  brush  and  trees  grow  in  the  swale, 
which  reproduction  will  require  about  20  years.  The 
testimony  shows  that  a  few  trees  remain  in  the  swale, 
which  timber  should  be  protected  because  the  roots 
imbedded  in  the  soil  tend  to  prevent  the  river  from 
washing  away  the  banks  of  the  plaintiff 's  land.  If  the 
defendant  had  cut  and  removed  from  the  swale  all  the 
trees  and  brush,  and  no  others  could  be  grown  therein, 
it  is  possible  the  rule  adopted  in  Ewing  v.  Rourke,  14 
Or.  514  (13  Pac.  483),  might  apply.  Li  that  case  the 
refusal  to  enjoin  a  trespass  upon  real  property  was 
put  upon  the  ground  that  the  wrong  complained  ^f 
had  spent  its  force,  and  the  injured  party  should  re- 
sort to  an  action  at  law  to  recover  the  damages  sus- 
tained. The  defendant's  agents  and  servants  may 
again  be  tempted  to  cut  and  remove  the  remaining 
brush  and  timber  as  occasion  for  their  destruction  may 
seem  to  demand,  and  in  order  to  prevent  a  repetition 
of  the  trespass  the  injunction  was  properly  made  per- 
petual. 

3.  The  plaintiff  did  not  take  a  cross-appeal  from 
that  part  of  the  decree  which  sanctioned  the  building 
and  maintenance  of  the  spillway  on  his  land,  and  for 
that  reason  it  will  be  taken  for  granted  that  he  is  sat- 
isfied with  such  final  determination:  Thornton  v. 
Krimbel,  28  Or.  271  (42  Pac.  995) ;  Goldsmith  v.  Elwert, 
31  Or.  539  (50  Pac.  867) ;  Board  of  Regents  v.  Hutchin- 
son, 46  Or.  57  (78  Pac.  1028) ;  McCoy  v.  Crossfield,  54 
Or.  591  (104  Pac.  423) ;  Bank  of  Commerce  v.  Bertrum, 
55  Or.  349  (104  Pac.  963, 106  Pac.  444). 

It  follows  that  the  decree  should  be  affirmed,  and  it 
is  so  ordered.  Affibmed. 

Mb.  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb. 
Justice  MoBbidb  concur. 
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Sabmitted  on  biiefi  Maj  1,  affirmed  Maj  28,  rehearing  denied  Jolj  25, 

1916. 

HIGGS  V.  McDUFFIE. 

(157  Pae.  794;  158  Pae.  953.) 

Mortgages— Foradoenre—Bedemptlon. 

1.  Section  422,  L.  0.  L.,  provides  for  personal  judgment  on  mortgage 
foreclosure  where  a  note  or  other  personal  obligation  has  been  given, 
while  Section  423  provides  that  any  person  having  a  lien  subsequent 
to  plaintiff,  or  who  has  given  a  note  or  other  personal  obligation  for 
the  payment  of  the  debts  secured  by  the  mortj^age,  shall  be  made  a 
party  defendant.  Plaintiff  purchased  land,  giving  a  purchase  money 
mortgage.  Thereafter  he  resold  the  land,  his  grantees  assuming  pay- 
ment of  the  purchase  money  mortgage,  and  delivering  to  plaintiff 
notes  secured  by  a  second  mortgage;  these,  plaintiff  negotiated.  On 
foreclosure  of  the  purchase  money  mortp^ge,  plaintiff  was  made  a 
party,  as  was  the  second  mortgagee,  and  judgment  of  foreclosure  was 
entered;  personal  judgment  being  rendered  against  plaintiff.  Section 
245  declares  that  redemption  may  be  made,  first  by  the  judgment 
debtor  or  his  successor  in  interest;  second,  by  a  creditor  having  a 
lien  bv  judgment  on  any  portion  of  the  property.  Held  that,  upon 
rendition  of  a  personal  judgment  against  hm,  plaintiff  became  a  judg- 
ment debtor  entitled  to  redeem. 

Mortgages    Foreclowire— Bedemption. 

2.  Under  Section  427,  L.  O.  L.,  declaring  that  a  decree  of  foreclos- 
ure shall  have  the  effect  to  bar  the  equity  of  redemption,  grantees  of 
the  mortgagor,  who  assumed  payment  of  the  mortgage  but  defaulted, 
have  no  right  of  redemption  after  foreclosure;  personal  judgment 
being  rendered  only  against  the  mortgagor. 

Mortgages— Bedenqrtioni—EstoppeL 

3.  Where  mortgaged  land  was  conveyed  and  the  ^antee  assumed 
payment,  the  grantor  is  not  estopped,  the  grantee  having  defaulted  in 
payment  of  the  mortgage,  to  assert  his  right  of  redemption;  personal 
judgment  against  the  mortgagor  having  been  rendered  on  foreclosure. 


M 


Mortgages — "Eanitjr  of  Bsdemption.' 

4.  In  modem  jurisprudence,  the  words  "equity  of  redemption" 
designate  the  fee-simple  estate  of  the  mortgagor  encumbered  by  the 
mortgage,  and  it  is  this  that  is  conveyed  by  deed  of  the  mortgagor, 
and  by  provision  of  Section  427,  L.  O.  L.,  is  barred  by  decree  of 
foreclosure. 


Mortgages — ^Foreclosure— Bigbt  to  Bedeem. 

5.  Under  Section  427,  L.  O.  L.,  providing  that  a  decree  of  fore- 
closure shall  bar  the  equity  of  redemption,  there  is,  after  the  fore- 
closure, no  right  to  redeem  because  of  the  prior  ownership  of  the 
equity  of  redemption. 

[As  to  right  to  redeem  as  incident  of  mortgage,  see  note  in 
Ann.  Oas.  1912D,  969.] 
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Mortgages  —  ForedOBure—Bademiitloii— Judgment  Debtor — Snoceesor 
In  Interest. 

6.  Where,  in  foreclosure  after  eonyeyanoe  of  the  land  by  the  mort- 
gagor, there  is  personal  judgment  against  him  alone,  he  is  the  judg- 
ment debtor,  and  his  grantee  of  the  land  is  not  his  successor,  within 
Sections  245,  427,  L.  O.  L.,  giving  right  to  redeem  to  the  judgment 
debtor  or  his  successor  in  Interest;  this  referring  to  his  successor  in 
interest  as  judgment  debtor. 

From  Morrow :  Gilbbbt  W.  Phelps,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubnett. 

This  is  an  action  by  A.  K.  Higgs  against  George  Mc- 
Duffie,  sheriff  of  Morrow  County,  Oregon,  substituted 
as  defendant  in  place  of  Marion  Evans,  former  sheriff 
of  Morrow  County,  Oregon. 

On  January  21,  1905,  the  plaintiff  purchased  1,040 
acres  of  land  in  Morrow  County,  which  will  be  called 
"Lot  A,**  and  as  part  of  the  purchase  price  gave  his 
note  to  the  grantor  for  $6,000,  securing  the  same  by  a 
mortgage  on  the  premises.  He  had  acquired  a  quarter- 
section  of  land  from  another  source,  which  we  will 
call  ''Lot  B,*'  and  on  April  12,  1906,  conveyed  both 
tracts  to  N.  E.  Winnard  and  H.  P.  Goodman.  This 
deed  was  in  the  usual  form  of  grant,  bargain  and  sale, 
and  contained  this  covenant : 

''And  the  grantors  above  named,  do  covenant  to 
and  with  the  above-named  grantees,  their  heirs  and 
assigns,  that  the  above  granted  premises  are  free  from 
all  incumbrances,  except  one  certain  mortgage  secur- 
ing the  sum  of  $6,000.00,  with  interest,  due  C.  M. 
Famsworth,  which  is  hereby  assumed  by  the  said 
grantees  above  named,  and  that  they  will  and  their 
heirs,  executors,  and  administrators,  shall  warrant  and 
forever  defend  the  above  granted  premises,  and  every 
part  and  parcel  thereof,  against  the  lawful  claims  and 
demands  of  all  persons  whomsoever,  except  the  said 
mortgage  above  mentioned.  * ' 

81  Or.— 17 
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The  excepted  mortgage  was  the  one  given  by  Higgs 
in  the  first  instance  to  secure  the  purchase  price. 
When  the  latter  sold  to  Winnard  and  Goodman  he  took 
from  them  their  purchase  money  mortgage  securing 
their  two  notes  to  him  for  $2,000  and  $8,000,  respec- 
tively, covering  all  the  lands  included  in  his  deed  to 
them.  On  October  4, 1909,  the  $2,000  note  having  been 
paid,  Higgs  before  its  maturity  indorsed  the  $8,000 
note  to  F.  H.  Strong,  together  with  the  mortgage  secur- 
ing the  same.  By  subsequent  conveyances  the  title 
of  Winnard  and  Goodman  inured  to  James  M.  Phillips, 
trustee  of  the  bankrupt  estate  of  A.  W.  Lueders.  On 
May  20,  1913,  Mrs.  Farnsworth  brought  suit  to  fore- 
close her  $6,000  mortgage  against  Higgs  and  wife, 
making  defendants  of  them,  together  with  Strong, 
holder  of  the  second  mortgage,  and  Phillips,  bankrupt 
trustee.  In  that  suit  Strong  brought  in  the  makers  of 
the  note  which  he  held,  and  filed  a  cross-complaint 
against  all  the  defendants  demanding  foreclosure  of 
his  junior  mortgage.  No  other  appearance  was  made 
by  any  defendant.  On  November  29,  1913,  the  court 
rendered  a  decree  of  foreclosure  in  which  Mrs.  Farns- 
worth recovered  judgment  against  Higgs  for  $5,000, 
with  interest  from  January  21,  1912,  at  8  per  cent  per 
annum,  for  $400  attorneys'  fees,  and  for  costs  and 
disbursements  taxed  at  $44.90.  In  the  same  decree 
Strong  was  awarded  judgment  against  Winnard  and 
Goodman,  as  makers,  and  Higgs,  as  indorser,  for 
$8,000,  with  interest  from  April  12,  1912,  at  8  per  cent 
per  annum,  for  $600  attorneys'  fees,  and  for  costs 
and  disbursements  taxed  at  $42.90.  The  decree  de- 
clared the  mortgage  held  by  Mrs.  Farnsworth  to  be  a 
first  lien  upon  all  of  lot  A  and  the  one  held  by  Strong 
to  be  second  on  lot  A  and  first  on  lot  B ;  directed  that 
they  both  be  foreclosed;  that  the  two  lots  be  sold 
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separately,  the  proceeds  of  lot  A  to  be  applied  to  the 
payment  of  the  Farnsworth  mortgage,  and  the  over- 
plus, if  any,  together  with  those  of  the  sale  of  lot  B 
devoted  to  the  discharge  of  the  Strong  mortgage ;  and 
that  all  the  defendants  named,  except  Strong,  be  barred 
and  foreclosed  of  all  estate,  claim,  right,  title,  interest 
or  equity  in  the  mortgaged  premises,  save  only  the 
statutory  right  of  redemption.  On  December  9,  1913, 
on  the  joint  praecipe  of  Farnsworth  and  Strong,  an 
execution  was  issued  to  enforce  the  decree,  and  at  the 
sale  T.  J.  Mahoney  purchased  lot  A  for  the  exact 
amount  due  on  the  decree  in  favor  of  Mrs.  Farnsworth, 
and  Strong  bought  lot  B  for  $1,000.  The  sale  was 
confirmed  February  14,  1914.  On  April  11,  1914,  em- 
powered by  the  order  of  the  court  in  which  the  bank- 
rupt proceeding  was  pending,  Phillips,  trustee,  quit- 
claimed all  his  estate,  right,  title,  interest  and  equity 
of  redemption,  and  that  of  the  estate  of  Lueders,  bank- 
rupt, to  Mahoney,  in  and  to  a  great  part,  but  not  all, 
of  the  property  included  in  the  decree  of  foreclosure, 
as  disclosed  by  the  record.  On  the  same  date  Strong 
assigned,  transferred  and  set  over  to  Higgs  the  judg- 
ment and  decree  made  in  favor  of  Strong  in  the  fore- 
closure suit,  together  with  ' '  all  benefits  and  advantages 
of  the  said  judgment  and  decree  including  costs  and 
disbursements  and  any  and  all  right  which  the  said 
Fred  Hiram  Strong  has  or  may  have  to  redeem  any 
of  the  property  described  in  the  pleadings  in  the  above- 
entitled  cause  from  the  sale  thereof  under  proceedings 
in  said  cause.'*  Under  these  circumstances,  Higgs  ap- 
plied to  the  sheriff  to  redeem  the  property.  Mahoney 
objecting,  the  sheriff  refused  to  allow  the  redemption, 
and  this  proceeding  in  mandamus  was  instituted  to 
compel  the  oflBcer  to  permit  redemption.    On  final  hear- 
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ing  the  writ  was  made  peremptory,  and  the  defendant 
sheriff  appeals. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac  xi).    Affibmek 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  Clinton  E.  Woodson  and  Mr.  J.  Bower- 
man. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Andrew  G.  Thompson,  Messrs.  Winter,  Wilson 
£  Johnson  and  Mr.  Glenn  T.  WeUs. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1.  It  is  conceded  that  the  proper  amount  of  money 
was  tendered  for  redemption  purposes  within  the  stat- 
utory time.  The  only  question  presented  is  the  right 
of  Higgs  to  compel  redemption.  We  quote  the  follow- 
ing sections  from  Lord 's  Oregon  Laws : 

''A  lien  upon  real  or  personal  property,  other  than 
that  of  a  judgment  or  decree,  whether  created  by  mort- 
gage or  otherwise,  shall  be  foreclosed,  and  the  prop- 
erty adjudged  to  be  sold  to  satisfy  the  debt  secured 
thereby  by  a  suit.  In  such  suit,-  in  addition  to  the 
decree  of  foreclosure  and  sale,  if  it  appear  that  a 
promissory  note  or  other  personal  obligation  for  the 
payment  of  the  debt  has  been  given  by  the  mortgagor 
or  other  lien  debtor,  or  by  any  other  person  as  prin- 
cipal or  otherwise,  the  court  shall  also  decree  a  re- 
covery of  the  amount  of  such  debt  against  such  person 
or  persons,  as  the  case  may  be,  as  in  the  case  of  an 
ordinary  decree  for  the  recovery  of  money*':  Section 
422. 

^  ^  Any  person  having  a  lien  subsequent  to  the  plain- 
tiff upon  the  same  property  or  any  part  thereof,  or 
who  has  given  a  promissory  note  or  other  personal 
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obligation  for  the  payment  of  the  debt,  or  any  part 
thereof,  secured  by  the  mortgage  or  other  lien  which 
is  the  subject  of  the  suit,  shall  be  made  a  defendant 
in  the  suit,  and  any  person  having  a  prior  lien  may 
be  made  defendant  at  the  option  of  the  plaintiff,  or 
by  •  •  order  of  the  court  when  deemed  necessary": 
Section  423. 

''A  decree  of  foreclosure  shall  have  the  effect  to  bar 
the  equity  of  redemption,  and  property  sold  on  execu- 
tion issued  upon  a  decree  may  be  redeemed  in  like 
manner  and  with  like  effect  as  property  sold  on  an 
execution  issued  on  a  judgment,  and  not  otherwise'': 
Section  427. 

''Property  sold  subject  to  redemption,  as  provided 
in  the  last  section,  or  any  part  thereof  separately  sold, 
may  be  redeemed  by  the  following  persons  or  their 
successors  in  interest :  1.  The  judgment  debtor  or  his 
successor  in  interest,  in  the  whole  or  any  part  of  the 
property  separately  sold;  2.  A  creditor  having  a  lien 
by  judgment,  decree,  or  mortgage  on  any  portion  of 
the  property,  or  any  portion  of  any  part  thereof,  sep- 
arately sold,  subsequent  in  time  to  that  on  which  the 
property  was  sold.  The  persons  mentioned  in  sub- 
division 2  of  this  section,  after  having  redeemed  the 
property,  are  to  be  termed  redemptioners " :  Section 
245. 

The  right  of  redemption  after  decree,  being  stat- 
utory only,  our  sole  task  is  to  construe  the  Oregon 
legislation  on  the  subject  and  apply  it  to  the  facts 
about  which  there  is  no  substantial  dispute. 

Higgs  claims  a  right  to  redeem  in  a  dual  character, 
first,  as  a  judgment  debtor,  and,  second,  as  a  lien 
creditor;  that  is  to  say,  as  assignee  of  Strong.  It  is 
necessary  to  consider  only  his  rights  as  a  judgment 
debtor.  He  was  made  a  defendant  under  that  portion 
of  Section  422,  L.  0.  L.,  referring  to  a  promissory  note 
or  personal  obligation  for  the  payment  of  the  debt 
whether  given  by  any  person  as  principal,  or  other- 
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wise.  In  pursuance  thereof  the  court  foreclosed  the 
mortgages,  rendered  a  personal  decree  against  him 
for  the  amounts  due,  in  the  first  case  as  the  maker  of 
the  note  there  involved,  and  in  the  other  as  the  in- 
dorser  of  the  one  originally  given  to  himself.  He  was 
thus  unquestionably  a  judgment  debtor  within  the 
meaning  of  the  statute.  Although  the  mortgage  he 
gave  was  for  the  purchase  price  of  the  land,  he  is 
none  the  less  for  the  purposes  of  this  case  a  judgment 
debtor  under  the  decree,  and  the  fact  that  no  deficiency 
judgment  could  have  been  rendered  against  him  in 
that  proceeding  does  not  alter  the  question.  He  comes 
clearly  within  the  section  of  the  Code  allowing  him  to 
redeem. 

2, 3.  It  is  argued  that  he  lost  this  right  by  having 
previously  conveyed  the  premises  to  Winnard  and 
Goodman.  This  is  a  misconception  of  the  law,  as  well 
as  the  terms  of  the  deed.  The  right  to  redeem  had 
never  yet  arisen.  It  was  not  then  in  being.  No  such 
person  as  a  judgment  debtor  or  redemptioner  had  en- 
tered into  the  calculation.  All  he  conveyed  to  Win- 
nard and  Goodman  was  the  equity  of  redemption.  The 
deed  was  made  expressly  subject  to  the  mortgage  en- 
cumbrance upon  the  land  and  the  grantees  therein 
covenanted  to  pay  the  same.  In  taking  the  quitclaim 
deed  from  the  trustee  in  bankruptcy  after  the  sale 
Mahoney  took  nothing,  for  the  estate  of  the  bankrupt 
being  subject  to  the  mortgage  was  barred  under  the 
terms  of  Section  427,  L.  0.  L.  Neither  the  trustee 
nor  his  bankrupt  was  personally  liable  for  the  debt, 
and  therefore  were  not  judgment  debtors  within  the 
meaning  of  the  statute.  Neither  the  trustee  nor  any 
of  his  grantors  were  ** successors  in  interest'*  of  the 
''judgment  debtor,'*  because  when  they  bought  there 
was  no  such  personage  to  succeed.    They  acquired  an 
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estate  containing  within  itself  by  the  terms  of  the 
instrument  creating  it  the  elements  which  afterward 
worked  out  its  dissolution.  This  was  accomplished 
by  the  foreclosure,  and  all  the  interest  they  had  was 
eliminated  by  that  procedure  under  Section  427, 
L.  0-  L. 

The  right  of  redemption  is  a  creature  of  the  statute, 
and,  as  applied  to  the  instant  case,  arises  only  after 
a  sale  upon  a  decree  including  a  personal  judgment 
against  a  defendant.  When  this  right  accrues,  it  may 
be  transferred  by  the  judgment  debtor  to  anyone,  and 
the  latter  thus  becomes  a  successor  in  interest.  Evi- 
dently it  is  to  such  a  person  purchasing  from  the 
judgment  debtor  after  the  sale  that  the  redemption 
section  refers  in  speaking  of  the  *' judgment  debtor 
or  his  successor  in  interest.'*  The  foreclosure  extin- 
guished all  titles  junior  to  the  mortgages.  None  of 
the  previous  holders  having  such  estates  could  redeem, 
as  none  of  them  is  in  the  category  of  redemptioners. 
That  litigation  stripped  the  land  of  all  claims  sub- 
sequent to  the  mortgages  and  offered  the  naked  legal 
title  for  sale  so  as  to  create  a  fund  to  which  alone 
they  could  look  for  payment.  The  land  was  subject 
to  redemption  by  the  judgment  debtor  who  came  into 
being  at  the  rendition  of  the  decree,  and  not  before. 
This  individual,  having  no  existence  prior  to  the  decree 
vdth  its  feature  of  personal  judgment,  is  the  only 
one  entitled  to  redeem.  He  is  not  estopped  by  rea- 
son of  the  covenant  in  his  deed  because  it  was  made 
subject  to  the  mortgage.  In  other  words,  that  encum- 
brance was  a  condition  of  the  estate  conveyed.  It  was 
in  effect  a  defeasance  clause  by  means  of  which  the 
title  of  the  grantees  might  be  defeated.  They  foresaw 
the  possible  result  which  might  arise  from  foreclosure, 
to  the  effect  that  their  holding  would  be  extinguished, 
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and  a  new  statutory  right  of  redemption  would  arise 
and  be  vested  in  him  of  whom  they  had  bought  and 
who  would  become  a  judgment  debtor  entitled  in  that 
character  to  rescue  the  land  from  the  effect  of  the 
sale.  It  is  not  a  case  of  a  covenanting  grantor  trying 
to  enforce  an  after-acquired  title  in  face  of  his  deed. 
It  is  an  instance  where  he  is  entitled  to  enjoy  the  re- 
sults which  the  law  deduces  from  the  very  instrument 
under  which  his  grantees  and  their  successors  in  in- 
terest would  resist  his  claim.  They  cannot  complain, 
because  they  have  not  kept  the  faith  of  their  covenant 
to  assume  and  pay  the  mortgage.  They  cannot  escape 
the  consequences  which  the  statute  visits  upon  them, 
to  wit,  elimination  of  their  estate  by  foreclosure  with 
the  coincident  creation  of  the  right  of  redemption 
to  be  exercised  by  the  judgment  debtor.  All  these 
sequelae  flow  from  the  deed  under  which  the  grantees 
of  Higgs  combat  his  right  to  redeem.  They  were  to 
be  expected  by  them  and  cannot  now  be  avoided.  To 
hold  otherwise  would  be  to  allow  them  and  their  suc- 
cessor in  interest,  the  purchaser  at  the  sale,  to  refuse 
to  pay  the  mortgage,  and  at  the  same  time  to  reap  an 
advantage  over  the  man  primarily  liable  for  the  same, 
all  by  virtue  of  their  having  broken  covenant  with  him. 
Higgs  never  has  lost  his  character  as  a  judgment 
debtor,  arid  there  was  nothing  in  his  deed  preventing 
him  from  assuming  it  when  it  came  into  being.  In- 
deed, it  is  the  natural  consequence  of  the  very  terms 
of  the  deed,  unless  the  grantees  had  observed  its  con- 
ditions. 
The  judgment  is  affirmed*  Affibmed. 

Mb.  Justics  Easin  did  not  sit. 
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Denied  Julj  25,  1910. 

Ok  PeTITIOI?  fob  EEHEABIKa. 
(158  Pac.  953.) 

Mr.  Clinton  E.  Woodson  and  Mr.  J.  Bowerman,  for 
the  petition. 

Mr.  Andrew  O.  Thompson,  Messrs.  Winter,  Wilson 
d  Johnson,  and  Mr.  Glenn  Y.  WeUs,  contra. 

In  Banc.  Mr.  Justice  Bubnett  delivered  the  opin- 
ion of  the  court. 

4-6.  The  principal  contentions  of  the  defendant  in  his 
petition  for  rehearing  are  that  the  court  erred  in  the 
former  opinion  in  holding  that  the  plaintiff  conveyed 
to  Winnard  and  Goodman  only  the  equity  of  redemp- 
tion in  the  land  in  question,  and  that  he  was  properly 
a  judgment  debtor,  entitled  to  redeem  the  premises 
from  the  execution  sale  under  the  decree.  Apparently 
counsel  impute  to  the  phrase  **  equity  of  redemption '* 
the  common-law  signification,  but  this  is  erroneous.  It 
is  true,  indeed,  that  under  our  Code,  and  decisions  in 
pursuance  thereof,  the  mortgagee  takes  no  title  by  vir- 
tue of  the  mortgage  it  being  only  a  lien  upon  the  prem- 
ises. Mr.  Chief  Justice  Seevers  in  Mayer  v.  Farmers' 
Bank,  44  Iowa,  212,  216,  says : 

'*The  equity  of  redemption  must  not  be  confounded 
with  a  right  of  redemption.  A  mortgagor  has  an 
equity  of  redemption  until  the  sale,  and  not  afterward. 
•  •  After  sale,  he  has  a  right  of  redemption  if  the 
statute  gives  it. ' ' 

In  Sellwood  v.  Gray,  11  Or.  534  (5  Pac.  196),  Mr. 
Justice  LoBD  states  the  following: 
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**Iii  this  state  a  mortgage  does  not  operate,  as  at 
common  law,  to  vest  in  the  mortgagee  an  estate  upon 
condition,  the  breach  of  which  works  a  forfeiture  of 
his  estate  and  renders  it  absolute.  It  is,  in  fact,  what 
the  parties  intended,  and  as  equity  treated  it,  a  mere 
security  for  the  repayment  of  the  debt  or  obligation, 
and  serves  simply  to  create  a  lien  or  encumbrance  upon 
the  property.  The  title,  both  before  and  after  condi- 
tion broken,  remains  in  the  mortgagor  until  foreclos- 
ure and  judicial  sale.  The  mortgage  works  no  change 
of  ownership  in  the  property.  It  is  still  the  property 
of  the  mortgagor,  in  law  and  in  equity,  is  liable  for  his 
debts,  may  be  sold  under  execution,  conveyed  or  de- 
vised, is  subject  to  dower,  or  may  be  again  mortgaged, 
as  any  other  estate  in  land.  Nor  do  any  of  the  quali- 
ties or  incidents  of  an  estate  in  land  attach  in  the 
mortgagee.  He  has  but  a  lien  upon  the  land  as  a 
security  for  repayment,  and  which  cannot  operate  to 
affect  the  possession  of  the  mortgagor  without  his 
consent,  or  to  transfer  his  estate  in  the  land,  except 
after  default,  and  by  force  of  a  judicial  sale  under  a 
decree  of  foreclosure.  But,  before  such  proceedings 
are  had,  payment  of  the  debt  by  the  mortgagor  will 
extinguish  the  lien  and  free  the  estate  from  the  mort- 
gage. Although  this  right  of  the  mortgagor  to  inter- 
vene, after  default  and  before  judicial  sentence,  and 
discharge  the  mortgage,  is  usually  termed  his  *  equity 
of  redemption,'  it  is  not  so  in  fact,  or  in  equity,  in 
the  sense  which  recognizes  the  legal  estate  in  the  mort- 
gagee, defeasible  before  and  absolute  after  default, 
and  which,  on  the  condition  of  paying  his  debt,  allowed 
him  to  redeem  a  forfeited  estate  and  demand  a  recon- 
veyance. •  •  His  equity  of  redemption  is  the  right 
to  redeem  from  the  mortgage — to  pay  off  the  mortgage 
debt — until  this  right  is  barred  by  a  decree  of  fore- 
closure; but  until  this  right  is  barred,  his  estate  in 
law  or  in  equity,  is  just  the  same  after,  as  it  was  before, 
default.  It  is  a  right,  though,  of  which  the  law  takes 
no  cognizance,  and  is  enforceable  only  in  equity,  and 
has  nothing  to  do  with  our  statute  of  redemptions/* 
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The  words  ** equity  of  redemption"  constitute  a 
terminology  coming  down  to  us  from  common-law 
times,  when  a  mortgage  actually  passed  the  title  to 
the  mortgagee,  subject  to  redemption  and  reconvey- 
ance to  the  mortgagor  on  his  paying  the  debt.  In 
modem  jurisprudence  the  same  words  are  used  to 
designate  the  fee-simple  estate  of  the  mortgagor  en- 
cumbered by  the  lien  of  the  mortgage,  there  being  no 
title  conveyed  to  the  mortgagee  by  that  instrument: 
Kortright  v.  Cody,  21  N.  Y.  343  (78  Am.  Dec.  145) ; 
Navassa  Guano  Co.  v.  Richardson,  26  S.  C.  401  (2 
S.  E.  307) ;  3  Words  and  Phrases,  p.  2447 ;  2  Words  and 
Phrases  (Second  Series),  p.  310.  The  common-law 
term  is  now  applied  to  an  estate  materially  different 
from  that  originally  so  designated.  It  was  this  mod- 
em estate  which  Higgs,  as  owner  thereof,  conveyed  to 
Winnard  and  Goodman,  and  which  by  mesne  convey- 
ances ultimately  vested  in  Phillips,  as  trustee  of  the 
bankrupt,  Lueders.  Higgs  could  not  transfer  any 
greater  or  more  perfect  title  than  this,  for  he  had  it 
not  to  sell.  It  was  also  the  estate  which  the  foreclos- 
ure extinguished,  for  Section  427,  L.  0.  L.,  explicitly 
says  ''a  decree  of  foreclosure  shall  have  the  effect  to 
bar  the  equity  of  redemption.*'  Unless  he  becomes  a 
judgment  debtor  xmder  the  decree,  the  one  who  hither- 
to held  the  equity  of  redemption  is  cut  off  from  all 
right  to  redeem  the  land.  Prior  to  the  decree  his 
right  to  redeem  depended  upon  his  mortgage  contract, 
but  that  was  swept  out  of  existence  by  the  decree  of 
foreclosure.  If  it  could  be  explained  that  the  bank- 
rupt estate  of  Lueders  owed  anything  on  the  decree 
or  judgment,  then  its  transfer  to  Mahoney  might  en- 
able him  to  prevent  redemption  by  another.  But 
neither  Lueders  nor  his  estate  was  liable  for  any  part 
of  the  money  due  on  the  decree.    Not  a  dollar  of  it 
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could  be  demanded  from  that  source.  The  only  effect 
the  decree  of  foreclosure  had  in  that  direction  was  to 
destroy  all  the  title  inuring  to  Lueders  because  he  took 
subject  to  the  mortgage.  His  contract  right  to  re- 
deem, or,  in  other  words,  his  equity  of  redemption, 
named  in  Section  427,  L.  0.  L.,  all  he  took  as  successor 
of  Higgs  in  his  character  as  owner  or  mortgagor,  was 
gone  beyond  recall.  After  the  decree  it  could  not  be 
made  the  basis  of  any  further  operation  affecting  the 
title.  When  Higgs  conveyed,  he  was  not  a  judgment 
debtor,  and  could  not  transfer  any  right  of  such  a 
character,  for  there  was  nothing  of  the  kind  in  ex- 
istence to  sell.  When,  and  not  until,  by  the  decree 
it  had  been  determined  that  Higgs  was  a  judgment 
debtor,  a  statutory  privilege  appertaining  to  one  thus 
declared  to  be  personally  liable  for  the  debt  came  into 
being  for  the  first  time.  It  related  exclusively  to  the 
particular  lands  in  question,  and  only  then  or  after- 
ward could  anyone  become  the  successor  in  interest  of 
the  judgment  debtor  within  the  true  meaning  of  Sec- 
tion 245,  L.  0.  L.,  read  in  connection  with  Section  427| 
L.  0.  L.,  both  being  parts  of  the  same  act. 

After  decree,  with  all  propriety,  the  judgment  debtor 
could  have  assigned  to  Jones  the  right  to  redeem  tract 
A,  reserving  to  himself  the  redemption  of  tract  B. 
Jones  would  then  have  been  the  successor  in  interest  of 
the  judgment  debtor  in  a  part  of  the  property  sep- 
arately sold,  within  the  meaning  of  Section  245,  L.  0.  L. 
In  short,  there  cannot  be  a  successor  to  a  judgment 
debtor  until  there  is  a  judgment  debtor  to  succeed. 
This  statutory  right  of  redemption  is  not  referable 
to,  nor  does  it  depend  upon,  any  conveyance  of  the  pre- 
existing equity  of  redemption,  for  the  latter,  as  Mr. 
Justice  Lord  said  in  Sellwood  v.  Gray,  11  Or.  534  (5 
Pac  196),  has  nothing  to  do  with  our  statute  of  re- 


July,  1916.]  HiQGS  V.  McDuppib.  269 

demptions.  The  distinction  between  the  equity  of  re- 
demption,  properly  so  called,  and  the  statutory  right 
of  redemption,  is  clearly  pointed  out  by  Mr.  Justice 
SoMEBviLLB  in  PowcTs  V.  Andfcws,  84  Ala.  289,  291 
(4South.  263,  264),  thns: 

**It  has  often  been  said  by  this  court  that  this  right 
of  redemption  imder  the  statute  is  purely  the  creature 
of  l^slation,  and  has  no  existence  without  it.  It  is 
essentially  diJfferent  from  the  equity  of  redemption, 
recognized  by  the  common  law.  That  right  is  prop- 
erty, capable  of  sale  by  transfer,  or  under  execution, 
or  decree  of  a  chancery  court.  It  can  only  be  exercised 
before  a  foreclosure  of  the  mortgage,  under  a  decree  of 
a  court  of  equity,  or  before  a  sale,  imder  a  power  in 
the  mortgage.  It  cannot  be  exercised  after  a  valid 
foreclosure,  either  under  a  power  of  sale,  or  under  a 
decree,  unless  in  the  case  of  voidable  sales,  where  the 
mortgagee  has  acted  as  both  seller  and  purchaser 
without  the  consent  of  the  mortgagor,  so  as  to  justify 
the  court  in  setting  aside  the  sale  for  constructive 
fraud.  •  •  The  statutory  right  of  redemption,  on  the 
contrary,  comes  into  existence  only  after  the  equity 
of  redemption  proper  has  been  cut  oflf  by  sale  or  fore- 
closure. Until  then,  it  would  seem,  it  cannot  spring 
into  life.  And  we  have  uniformly  decided  that  this 
privilege  is  neither  property,  nor  the  right  of  prop- 
erty, that  it  is  not  subject  to  levy  or  sale  as  such  under 
execution,  and  that  it  is  a  right  or  privilege  personal 
to  the  debtor.'' 

For  illustration,  suppose  Brown,  without  giving  any 
personal  obligation  on  his  part,  mortgages  his  land 
to  secure  the  promissory  note  of  Smith.  In  the  event 
of  foreclosure  the  mortgagor,  Brown,  not  having  be- 
come a  judgment  debtor,  because  he  did  not  owe  any- 
thing, would  not  have  the  statutory  right  of  redemp- 
tion. His  contract  right  of  redemption  or  his  equity 
of  redemption,  to  use  the  phrase  of  the  Code,  would 
be  barred  by  the  decree.    The  judgment  debtor,  Smith, 
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would  have  the  privilege  of  redeeming;  biit  it  would 
avail  him  nothing,  because  he  never  had  any  estate  to 
which  he  could  be  restored. 

Contending  that,  even  after  foreclosure,  title  to  the 
premises  sold  at  foreclosure  remains  in  the  mortgagor 
or  his  successor  in  interest  until  execution  and  delivery 
of  sheriff's  deed,  counsel  has  cited  Dray  v.  Dray,  21 
Or.  59  (27  Pac.  223),  and  Kaston  v.  Story,  47  Or.  150 
(80  Pac.  217, 114  Am.  St.  Rep.  912).  The  first  of  these 
cases  treated  of  an  execution  sale  on  a  judgment  at 
law,  and  had  no  reference  to  foreclosure  decrees.  It 
further  makes  a  very  clear  distinction  between  equity 
of  redemption  and  the  right  of  a  judgment  debtor  to 
redeem  after  sale,  saying  that  the  latter  is  purely  a 
legal  right.  The  court  did  not  have  under  considera- 
tion the  statute  on  foreclosures,  which  says  the  decree 
shall  have  the  effect  to  bar  the  equity  of  redemption. 
In  its  facts,  Kaston  v.  Story  is  not  hostile  to  the  theory 
that  only  one  in  debt  at  the  time  upon  the  decree  is 
qualified  to  exercise  or  transfer  the  statutory  right  of 
redemption,  for  there,  as  disclosed  by  the  record  in 
this  court,  it  was  the  judgment  debtor  who  conveyed, 
and  that,  too,  subsequent  to  the  decree,  when  he  had 
nothing  to  sell  except  that  legal  right.  In  very  truth, 
Kaston,  the  plaintiff  there,  succeeded  only  to  this  stat- 
utory privilege  of  redeeming,  not  from  the  mortgage, 
but  from  the  sale:  Flanders  v.  Aumack,  32  Or.  19,  30 
(51  Pac.  447,  67  Am.  St.  Rep.  504,  note).  He  had 
nothing  to  do  with  the  equity  of  redemption,  for  that 
had  been  barred  by  the  decree. 

Commonwealth  etc.  Assn.  v.  Parker,  84  Ala.  298  (4 
South,  268),  cited  by  the  defendant,  holds  that  the  con- 
veyance of  the  equity  of  redemption  prior  to  foreclos- 
ure waives  the  subsequent  statutory  right  of  redemp- 
tion,  because   redemption   itself   implies    a   present 
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ownership  in  property.  This  case  is  not  in  point  here, 
even  on  that  theory,  for  Higgs  sold  his  equity  of  re- 
demption subject  to  the  mortgage  which  his  grantees 
assumed,  but  did  not  pay.  This  of  itself  would  be 
an  exception  to  what  would  otherwise  be  a  waiver 
under  the  Alabama  case,  and  he  would  be  entitled  to 
all  the  privileges  conferred  by  statute  and  attendant 
upon  the  personal  decree  against  him  in  the  foreclosure 
suit.  Moreover,  that  case,  as  well  as  Powers  v.  An- 
drews,  S4  Ala.  289  (4  South.  263),  is  distinguishable 
from  the  one  in  hand,  for  our  statute  recognizes  the 
successor  in  interest  of  the  judgment  debtor  as  a  proper 
redemptioner,  thus  making  provision  for  an  assignment 
of  the  right  which  the  Alabama  statute  did  not.  This  is 
taught  by  Rosenberg  v.  Croisan,  18  Or.  470  (23  Pac. 
847).  Miller  v.  Ayres,  59  Iowa,  424  (13  N.  W.  436), 
only  teaches  that  the  right  of  redemption  under  consid- 
eration is  purely  a  creation  of  statute,  and  that  a  surety, 
not  being  within  its  terms,  cannot  exercise  that  priv- 
ilege. 

It  is  contended  that  our  former  decision  overruled 
Willis  V.  Miller,  23  Or.  352  (31  Pac.  827),  but  there  a 
redemption  in  the  name  of  the  judgment  debtor  was 
recognized  and  enforced.  The  principal  question  there 
involved  was  the  effect  of  the  redemption.  The  plain- 
tiff contended  that  such  a  redemption  from  foreclos- 
ure sale  returned  the  land  to  the  redemptioner  dis- 
charged of  all  claims  on  account  of  the  mortgage  debt, 
while  the  defendant  maintained  that  it  was  yet  liable 
for  the  unpaid  deficiency  remaining  due  on  the  decree. 
Justices  Bean  and  Moore  upheld  the  plaintiff's  con- 
tention, while  Mr.  Chief  Justice  Lord  approved  the  de- 
fendant's position.  The  fallacy  of  what  was  said  in 
Lcmriat  v.  Stratton  (C.  C),  11  Fed.  107,  about  who  is 
a  judgment  debtor,  and  followed  in  Willis  v.  Miller, 
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arguendo,  lies  in  the  assumption  that  he  who  pur- 
chased the  equity  of  redemption  prior  to  the  entry  of 
the  decree  has  some  right  to  the  land  after  foreclos- 
ure, and  hence  sustains  the  same  relation  to  the  de- 
cree as  the  successor  in  interest  of  a  judgment  debtor 
in  a  judgment  at  law.  This  leaves  out  of  the  calcula- 
tion the  effect  given  to  the  decree  by  the  statute, 
namely,  barring  the  equity  of  redemption,  while  a  judg- 
ment at  law  does  not  bar  the  title  but  only  operates 
as  a  lien  upon  it.  In  equity  the  previous  title  is  ex- 
tinguished by  the  decree,  while  at  law  the  title  does 
not  pass  until  delivery  of  the  sheriff's  deed. 

The  doctrine  of  WUliams  v.  Wilson,  42  Or.  299  (70 
Pac.  1031,  95  Am.  St.  Rep.  745),  is  directly  opposed 
to  the  theory  of  the  defendant  that  one  who  once  held 
the  equity  of  redemption  has  on  that  account  some 
right  to  operate  as  a  redemptioner  after  the  decree 
of  foreclosure.  Following  the  statute,  the  substance 
of  that  case  is  that  the  decree  ends  all  title  of  the 
mortgagor  and  those  claiming  subject  to  the  mortgage, 
and  thenceforward  whatever  rights  they  exercise  must 
be  by  virtue  of  the  decree  acting  upon  the  fund  created 
by  the  sale.  If  the  holder  of  the  equity  of  redemp- 
tion had  any  power  over  the  property  after  decree,  the 
functions  of  the  court  rendering  the  same  would  be 
useless  and  of  no  effect ;  but  the  true  doctrine  is  that 
upon  foreclosure  the  court  seizes  upon  the  title  affected 
by  the  mortgage,  divests  it  of  that  lien,  and  also  of  all 
subsequent  claims,  as  well  as  the  equity  of  redemption 
named  in  the  statute,  and  offers  the  pledged  estate, 
thus  shorn  of  encumbrances,  for  sale  for  the  purpose 
of  creating  a  fund  to  satisfy  the  various  demands 
against  it.  The  decree  puts  a  quietus  upon  the  equity 
of  redemption  and  all  subsequent  liens.  Claimants, 
including  the  erstwhile  holder  of  the  equity  of  redemp- 
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tioDy  mnst  then  and  afterward  look  to  the  fund  and 
not  to  the  land  for  satisfaction. 

In  the  case  of  Toakum  v.  Bower,  51  Cal.  539,  it  was 
decided  that  a  defendant  in  execution  can  redeem  from 
an  execution  sale,  notwithstanding  he  has  conveyed  to 
another  the  property  sold  under  execution.  This  was 
under  a  statute  almost  identical  with  ours.  Again,  in 
Harvey  v.  Spaulding,  16  Iowa,  397  (85  Am.  Dec.  526), 
the  Code  provided  that  the  judgment  debtor  might 
redeem  at  any  time  within  one  year  from  the  date  of 
sale,  and  it  was  held  that  he  could  do  so,  although  he 
had  previously  sold  the  land  to  another  party.  Also, 
in  Livingston  v.  Arnoux,  56  N.  Y.  507,  construing  an 
enactment  substantially  like  our  own,  the  court  says : 

**The  right  of  the  judgment  debtor  whose  title  has 
been  sold  on  execution  to  redeem  from  the  sale  does 
not  depend  upon  the  condition  of  his  title  at  the  time 
of  the  sale  or  redemption.  The  language  of  the  stat- 
ute is  direct  and  imambiguous.  The  right  is  given  to 
the  person  against  whom  the  execution  issued,  and 
whose  title  was  sold  thereon.  It  follows  the  person, 
and  not  the  land,  and  continues  for  the  period  allowed 
by  law,  although  the  debtor  meanwhile  may  have  parted 
with  his  title.  The  right  secured  to  the  judgment 
debtor  to  redeem,  although  he  has  conveyed  the  land, 
is  often  an  important  and  valuable  one.  Where  he 
has  conveyed  with  warranty,  he  is  enabled  thereby  to 
protect  the  title  of  his  grantee,  and  secure  himself 
against  liability;  and  if  he  has  received  a  full  con- 
sideration for  tiie  land,  it  is  just  and  equitable  that  he 
should  discharge  it,  by  redemption,  from  the  lien  ac- 
quired by  the  purchaser  on  the  sale,  although  he  may 
not  have  bound  himself  by  any  covenant  to  do  so.  Nor 
is  there  any  incongruity  in  holding  that  the  right  of 
redemption  coexists  in  the  judgment  debtor  and  his 
grantee.  Where  the  former  has  conveyed  the  land,  his 
redemption  will  inure  to  the  benefit  of  the  holder  of 
the  legal  title,  and  the  owner  has  the  means  of  pro- 
si  Or.— 18 
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tecting  his  own  interest,  if  the  judgment  debtor  is 
either  unable  or  unwilling  to  make  tiie  redemption/' 

It  is  plain  that  Higgs  was  a  judgment  debtor  under 
the  decree,  and  as  such  he  had  a  right  to  redeem,  irre- 
spective of  the  condition  of  the  title  when  he  made  the 
offer.    We  adhere  to  the  former  opinion. 

Affibmbd.    Beheabing  Denied. 

Mb.  Justice  Eakin  took  no  part  in  the  considera- 
tion of  this  case. 

Mb.  Justice  Bean  delivered  the  following  specially 
concurring  opinion: 

I  concur  in  the  result  of  the  learned  opinion  of  Mr. 
Justice  Bubnett,  but  am  unable  to  accede  to  all  the 
rulings  given  as  a  reason  for  reaching  the  conclusion : 

(1)  To  the  effect,  as  stated,  that  ''when  Higgs  con- 
veyed, he  was  not  a  judgment  debtor,  and  could  not 
transfer  any  right  of  such  a  character,  for  there  was 
nothing  of  the  kind  in  existence  to  sell. "  In  a  strong 
opinion  in  the  case  of  Lauriat  v.  Stratton  (C.  C),  11 
Fed.  107,  at  page  114  thereof,  in  considering  a  case 
under  our  redemption  statute.  Judge  Deady  said: 

' '  At  the  date  of  the  mortgages  to  Swegle  and  Cooke, 
Mary  Hall  was  the  owner  of  this  property,  and,  for 
the  purpose  of  redemption,  is  to  be  deemed  the  judg- 
ment debtor  in  the  decree  providing  for  the  enforce- 
ment of  the  liens  of  said  mortgages.  But  at  the  date 
of  this  decree  Hessie  J.  Shane  had  become  the  suc- 
cessor in  interest  of  Mary  E.  Hall,  and  before  the 
redemption  by  Stratton,  Clamo  and  Liebe  had  suc- 
ceeded to  her  interest,  and  sustained  the  same  rela- 
tion to  this  decree  as  the  successor  in  interest  of  a 
judgment  debtor  in  a  judgment  at  law.^' 

The  same  enunciation  was  made  by  Mr.  Chief  Justice 
LoBD  in  Willis  v.  MUler,  23  Or.  352  (21  Pac.  827),  Th6 
opinion  of  Judge  Deady,  I  think,  has  stood  the  test  of 
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time.  A  contrary  ruling  in  my  opinion  is  unneces- 
sary to  a  determination  of  the  present  case.  In  Jacob- 
son  V.  Lassos,  49  Or.  470,  473  (90  Pac.  904,  905), 
Jacobson,  the  successor  in  interest  of  the  mortgagor 
taking  before  foreclosure,  was  held  by  this  court,  in  an 
opinion  by  Mr,  Justice  Moore,  to  be  a  successor  in  in- 
terest entitled  to  redeem  under  the  statute,  the  court 
saying : 

**The  redemption  of  the  real  property  by  the  plain- 
tiff herein  abrogated  the  sale  of  the  premises,  and  re- 
stored to  him,  as  successor  in  interest  of  Lettie  Mc- 
Caitty,  the  estate  in  the  land  as  if  the  first  mortgage 
thereon  had  never  been  given.'' 

(2)  In  the  opinion  of  Mr.  Justice  Bubnett  it  is 
stated : 

*'In  equity  the  previous  title  is  extinguished  by  the 
decree,  while  at  law  the  title  does  not  pass  untU  the 
delivery  of  the  sheriff 's  deed. ' ' 

In  the  case  of  Kaston  v.  Storey,  47  Or.  150  (80  Pac. 
217,  114  Am.  St.  Rep.  912),  in  discussing  the  effect 
of  a  sale  under  a  decree  of  foreclosure,  it  is  said  by 
former  Mr.  Justice  Bean  : 

"A  mortgage  of  real  property  in  this  state  does  not 
pass  the  title,  but  merely  creates  a  lien:  Anderson  v. 
Baxter,  4  Or.  105;  Sellwood  v.  Gray,  11  Or.  534  (5 
Pac.  196).  The  legal  title  remains  in  the  mortgagor 
or  his  successor  in  interest  until  a  sale  imder  a  fore- 
closure decree  has  ripened  into  a  title  by  the  execu- 
tion and  delivery  to  the  purchaser  of  a  sheriff's  deed 
in  due  course  oi  law.'* 

In  Dray  v.  Dray,  21  Or.  59  (27  Pac.  223),  it  is  stated : 

**  After  the  sale  of  real  property  upon  execution  the 
legal  title  still  remains  in  the  judgment  debtor  until 
the  sheriff's  deed  is  executed.'' 

Referring  to  the  quotation  in  the  opinion  of  Mr.  Jus- 
tice Bubnett  from  Livingston  v.  Arnoux,  56  N.  Y.  507, 
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which  it  seems  to  me  is  applicable  to  the  case  in  hand, 
we  find: 

*  *  Nor  is  there  any  incongmity  in  holding  that  the 
right  of  redemption  coexists  in  the  judgment  debtor 
and  his  grantee.  Where  the  former  has  conveyed  the 
land,  his  redemption  will  inure  to  the  benefit  of  the 
holder  of  the  legal  title,  and  the  owner  has  the  means 
of  protecting  his  own  interest,  if  the  judgment  debtor 
is  either  unable  or  unwilling  to  make  tiie  redemption.'* 

In  the  case  at  bar  Higgs  asks  to  redeem  as  the  first 
mortgage  debtor,  and  as  such  under  the  statute  has  the 
right  to  do  'so,  provided  he  has  a  sufficient  interest  in 
the  mortgaged  premises.  This  interest  he  has  by  vir- 
tue of  being  an  indorser  or  surety  upon  the  note  trans- 
ferred to  Strong,  and  in  the  foreclosure  suit  he  is  a 
judgment  debtor  as  to  the  second  mortgage.  By  the 
decree  he  is  not  precluded  from  redeeming  from  the 
sale.  It  is  thus  laid  down  in  2  Wiltsie  on  Mortgage 
Foreclosure  (3  ed.).  Section  1124: 

**0n  the  well-recognized  principle  that  a  surety  has 
the  right  to  avail  himself  of  the  securities  held  by  the 
creditor,  after  he  has  satisfied  the  debt,  a  surety  for 
the  mortgage  debt,  even  though  he  has  no  interest  in 
or  lien  upon  the  mortgaged  estate,  has  a  right  to  re- 
deem from  the  mortgage  lien  and  be  subrogated  to  the 
rights  of  the  mortgagee.  *' 

The  amount  received  at  the  foreclosure  sale  does 
not  change  the  right  of  redemption.  If  the  property 
had  brought  $4,000,  and  Higgs  was  still  liable  for  the 
diflference  of  about  $2,000  on  the  judgment  upon  the 
first  mortgage  note,  his  right  to  redeem  as  a  judgment 
debtor  would  seem  clear.  In  short,  as  well  stated  by 
Mr.  Justice  Burnett,  in  order  for  Winnard  and  Good- 
man, or  their  grantee  or  successor  in  interest,  in  whose 
shoes  Mahoney  now  stands,  to  have  the  right  to  re- 
deem, or  the  right  to  prevent  the  judgment  debtor  or 
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original  mortgagor  from  redeeming,  it  is  incumbent 
upon  them  to  pay  the  judgment  for  the  second  mort- 
gage debt.  Our  statute  appears  to  contemplate  that 
more  than  one  party  may  have  the  right  to  redeem. 
In  the  case  at  bar  the  superior  right  is  in  Higgs.  I 
am  not  prepared  to  concede  that  the  grantee  of  a  mort- 
gagor, taking  the  conveyance  before  suit  to  foreclose 
and  paying  therefor,  has  not  the  right  to  redeem  under 
the  statute  after  a  sale  upon  a  decree  of  foreclosure. 


Submitted  on  briefs  July  10,  affirmed  Jnly  25,  1916. 

THEILEB  V.  TILLAMOOK  COUNTY.* 

(158  Pac.  804.    See,  also,  75  Or.  214.) 

Damageo — ^Dnty  to  Bednce. 

1.  A  manieipal  corporation  is  not  liable  for  sueh  continuing  dam- 
age from  a  culvert  diverting  water  on  to  land  as  could  have  been 
avoided  by  the  exercise  of  reasonable  and  ordinary  diligence  by  the 
land  owner  in  preventing  it. 

[As  to  right  of  municipality  to  drain  water  from  highway  on 
to  adjoining  land,  see  note  in  Ann.  Oas.  1912B,  915.] 


Negligence — Contributory  Negligence— Failure  to  Bednce  Damages. 

2.  The  failure  of  plaintiff  to  reduce  damages  suffered  by  the  ex- 
ercise of  reasonable  care  is  not  contributory  negligence,  which  is  such 
an  act  or  omission  on  plaintiff's  part  amounting  to  an  ordinary  want 
of  care  as,  concurring  or  co-operating  with  the  negligent  act  of  de- 
fendant, is  the  proximate  cause  or  occasion  of  the  injury  complained 
of;  while  a  failure  to  reduce  damages  does  not  preclude  recovery,  but 
merely  affects  the  amount  recoverable. 

From  Tillamook :  Gboegb  R.  Baglby,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bbnson. 

This  is  an  action  by  John  Theiler  against  Tillamook 
County,  for  damages  which  plaintiff  alleges  resulted 

*For  cases  passing  on  the  question  of  measure  of  damages  against 
municipality  for  injury  to  land  by  surface  water,  see  note  in  66 
L.  &.  A.  284.  Befqbteb. 
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to  his  land  by  reason  of  the  fact  that  the  county  con- 
structed a  bridge  and  culvert  across  a  highway  upon 
his  premises  in  such  a  manner  as  to  divert  the  waters 
of  Munson  Creek  into  a  diflferent  channel,  thereby 
damaging  the  soil. 

Defendant's  answer  consists  of  denials.  A  trial 
being  had,  the  jury  returned  a  verdict  for  defendant, 
and,  judgment  being  entered  thereon,  plaintiff  appeals. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18 :  117  Pac.  xi. 

For  appellant  Mr.  Sidney  8.  Johnson  submitted  a 
brief  over  his  name. 

For  respondent  there  was  a  brief  presented  by  Mr. 
B.  T.  Botts  and  Mr.  T.  H.  Goyne,  District  Attorney. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1,  2.  There  is  but  one  question  to  be  considered,  and 
that  is  the  action  of  the  trial  court  in  giving  the  fol- 
lowing instruction  : 

*'But  you  have  a  right  to  take  into  consideration 
any  consequential  damages.  That  is  any  damage  that 
occurred  from  time  to  time  continually  by  reason  of 
the  existence  of  the  bridge,  culvert  and  fill  in  their 
present  location,  provided  you  find  that  has  been  the 
proximate  cause  of  the  injury  and  the  continuing  dam- 
age. But  you  must  also,  if  you  find  from  the  evidence 
that  the  plaintiff  has  not  exercised  reasonable  and 
ordinary  diligence  in  protecting  himself  against  the 
continuing  damage,  eliminate  the  consequential  or  ad- 
ditional or  continuing  damage  which  he  might  have 
suffered,  provided  you  find  that  he  could  by  the  ex- 
ercise of  reasonable  diligence  and  expenditure  of  a 
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reasonable  sum  of  money  have  prevented  any  further 
or  additional  damage  to  his  premises  after  the  first 
damage  has  occurred.  In  explanation  of  that :  If  the 
water  rushed  through  there,  and  he  knew  nothing  about 
it,  and  did  not  expect  it,  and  could  not  expect  it,  and 
his  land  was  damaged  by  high  water  in  consequence 
of  the  construction  of  this  bridge,  fill  and  culvert,  then 
after  that,  if  he  could  by  exercise  of  reasonable  dili- 
gence and  expenditure  of  a  reasonable  sum  of  money 
prevent  it,  and  did  not  do  that,  then  he  cannot  recover 
for  the  continuing  damage  occurring  after  the  original 
damage ;  that  is  to  say,  if  he  by  his  carelessness  allowed 
the  damage  to  be  augmented  and  increase  the  loss,  it 
falls  upon  himself,  and  prevents  the  recovery  of  addi- 
tional damages  from  the  county. '* 

Plaintiff  contends  that  this  is  error,  for  the  reason 
that  it  submits  to  the  jury  an  issue  of  contributory 
negligence  when  there  is  nothing  of  the  sort  pleaded 
in  the  answer.  If  counsel  were  correct  in  his  conten- 
tion that  this  instruction  discusses  the  question  of  con- 
tributory negligence,  his  position  would  be  unassail- 
able, and  his  citations  of  authority  would  be  apropos : 
but  he  misconceives  the  true  meaning  of  the  phrase 
'*  contributory  negligence, ''  which  has  been  well  defined 
to  be  *  *  such  an  act  or  omission  on  the  part  of  plaintiff 
amounting  to  an  ordinary  want  of  care  as,  concurring 
or  co-operating  with  the  negligent  act  of  defendant,  is 
the  proximate  cause  or  occasion  of  the  injury  com- 
plained of/'  There  is  nothing  in  the  instruction  which 
bears  any  relation  to  such  a  state  of  facts.  On  the 
contrary,  it  relates  exclusively  to  continuing  damages 
arising  after  the  commission  of  the  alleged  wrongful 
act ;  it  does  not  preclude  the  plaintiff  from  recovering, 
but  advises  the  jury  as  to  conditions  under  which  the 
damages  should  be  mitigated.  As  is  well  said  in  City 
of  Waxahachie  v.  Connor  (Tex.  Civ.  App.),  35  S.  W. 
692: 
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**  Where  the  consequences  of  defendant's  negligence 
have  subsequently  been  aggravated  by  the  want  of 
ordinary  care,  or  by  the  neglect  of  the  plaintiff,  this 
may  go  in  mitigation  of  damages,  but  it  cannot  defeat 
plaintiff's  right  to  recover  for  the  wrongs  for  which 
the  defendant  is  responsible.  *  *  It  seems  upon  prin- 
ciple and  from  the  authorities  cited  that  the  aggrava- 
tion  of  the  injury  by  such  neglect  is  simply  evidence 
which  goes  to  lessen  or  mitigate  the  damages.  No 
case  can  be  found  holding  that  it  is  necessary  for  the 
defendant  to  plead  such  evidence  in  order  to  avail 
himself  of  if 

The  rule  applicable  to  this  case  is  quite  clearly  stated 
in  1  Sedgwick  on  Damages  (8  ed.)f  Section  204,  which 
says: 

**The  application  of  the  doctrine  of  contributory 
negligence  and  of  that  of  avoidable  consequences  often 
produce  results  that  closely  resemble  each  other;  but 
there  is  a  distinction  between  the  two.  Contributory 
negligence  defeats  the  action  itself.  The  rule  of  avoid- 
able consequences  can  never  produce  this  result,  as 
it  cannot  be  applied  until  a  cause  of  action,  which  in 
any  event  will  entitle  the  party  injured  to  nominal 
damages,  has  arisen,  (b)  The  rule  therefore  is  really 
a  rule  of  limitation  upon  the  plaintiff's  recovery.  Nor 
is  it  properly  to  be  regarded  as  a  species  of  mitigation 
of  damages.  This  relates  to  the  defendant,  and  gen- 
erally to  the  character  of  his  acts ;  e.  g.,  that  a  tort  was 
not  malicious;  that,  after  committing  a  trespass,  he 
repaired  the  wrong  as  far  as  possible.  But  a  reduc- 
tion of  the  plaintiff's  damages  by  any  such  particulars 
as  flow  from  his  own  imprudent  act,  or  omission  to 
act  after  the  wrong  has  been  committed,  constitute  a 
distinct  class  of  remote  damages  in  the  strict  sense  of 
the  word ;  of  damages  which  flow  from  the  illegal  act, 
but  for  which  the  law  gives  no  redress. ' ' 

We  conclude,  therefore,  that  there  is  no  error  in  the 
instruction  of  which  complaint  is  made,  and  the  judg- 
ment is  affirmed.  Affirmed. 

Mb.  Justice  Eakin  absent. 
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Argaed  July  6,  affirmed  July  25,  1916. 

■ 

LONG  V.  MINTO,  Wabdbn  of  Pbnitbntiaby. 

(158  Pac.  805.) 

Hab6M  OoriraB— Biglit  to  Bring— Lawfully  ImpilBoned  CkmTlcts. 

1.  Under  Sections  627,  628,  631,  641,  L.  O.  L.,  abolishing  every 
other  writ  of  habe<is  corpus  than  thcr  writ  of  habeas  corpus  ad  sub- 
jiciendum,  and  excluding  persons  imprisoned  or  restrained  b^  virtue 
of  the  judgment  of  a  competent  tribunal  of  criminal  jurisdiction  from 
the  right  to  prosecute  such  writ,  the  writ  cannot  be  used  to  deter- 
mine whether  a  person  lawfully  confined  in  the  penitentiary  is  en- 
titled to  talk  privately  with  an  attorney,  but  such  right,  if  it  exists, 
must  be  asserted  In  some  other  proceeding. 

Ozlminal  Law — Oommitment — Signing  by  Judge. 

2.  Since  Sections  582,  584,  591,  1578,  1593,  1594,  L.  O.  L.,  relating 
to  journal  of  Circuit  Courts  and  commitment  of  convicted  prisoner, 
do  not  direct  the  circuit  judge  to  sign  the  journal  or  the  commitment, 
he  is  not  required  to  do  so  to  render  a  commitment  legid. 

Odmlnal  Law— Judgments — ^Form — Oral. 

3.  A  judgment  is  given  by  the  act  of  the  court  in  pronouncing 
sentence  upon  a  person  convicted  of  a  crime. 

[As  to  effect  of  judgments  in  criminal  cases  as  rfs  judicata, 
see  note  in  103  Am.  St.  Bep.  41&.] 

Orisiinal  Law— Judgments — ^Memorial. 

4.  A  memorial  of  the  court's  judgment  is  made  when  the  clerk 
under  Section  1578,  L.  O.  L.,  performs  the  ministerial  act  of  writing 
the  entry  in  the  journal. 

Habeas  Corpna— Petition  for  Writ— Form. 

5.  Writ  of  habeas  corpus  will  not  issue  where  the  petition  does  not 
conform  to  the  requirements  of  Section  630,  L.  O.  L.,  as  to  contents 
of  petition  for  writ. 

From  Marion :  William  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Habbis. 

Upon  the  petition  of  Tom  Garland,  an  attorney  act- 
ing for  A.  M.  Long,  the  circuit  judge  allowed  a  writ  of 
habeas  corpus.  The  petition  alleges  that  Long  is  un- 
lawfully imprisoned,  and  that  **the  illegality  thereof 
consists  of  ^^  a  demand  made  by  the  petitioner  upon  the 
deputy  warden,  who  was  in  charge  of  the  penitentiary 
in  the  absence  of  the  warden,  and  a  refusal  of  the  dep- 
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aty  warden  to  allow  Long  to  have  *  *  a  private  interview 
within  said  penitentiary  with  his  attorney  Tom  Gar- 
landy  stating  at  said  time  he  did  not  object  to  the  pres- 
ence of  a  guard  or  other  official  or  the  use  of  a  fine 
wire  mesh  screen,  but  provided,  however,  that  the  said 
officer  or  guard  be  not  close  enough  to  hear  what  was 
said  between  said  A.  M.  Long  and  his  said  attorney/' 
Continuing,  the  petition  recites : 

*'That  said  warden  or  deputy  warden,  acting  as 
warden  and  said  board  of  control,  were  informed  that 
said  private  interview,  as  above  set  forth,  was  for  the 
necessary  protection  and  welfare  of  said  A.  M.  Long 
and  was  for  no  unlawful  or  illegal  purpose.  That  the 
aforesaid  refusal  to  allow  a  private  interview  with 
his  attorney  is  an  illegal  restraint  of  the  liberty  of 
said  A.  M.  Long.  *  *  Your  petitioner  further  alleges 
that  such  imprisonment  and  restraint  is  not  by  virtue 
of  any  order,  judgment,  decree,  or  process  of  any 
court.  •  •  ^» 

The  petition  concludes  with  a  prayer  that  A.  M.  Long 
**may  be  restored  to  his  liberty  and  from  the  restraint 
imposed  upon  him  in  this  particular,  to  wit,  so  far  that 
he  may  have  a  private  interview  with  his  attorney  Tom 
Garland.'* 

The  return  to  the  writ  shows  that  A.  M.  Long  has 
been  confined  in  the  penitentiary  since  December  30, 
1914,  pursuant  to  a  judgment  rendered  in  the  Circuit 
Court  for  Multnomah  County  adjudging  him  guilty 
of  the  crime  of  larceny  in  a  dwelling-house  and  sen- 
tencing him  to  imprisonment  in  the  penitentiary  for 
an  indeterminate  period  of  not  less  than  one  year  nor 
more  than  seven  years.  A  copy  of  the  commitment 
held  by  the  warden  is  annexed  to  the  return.  The  re- 
turn recites  three  rules  promulgated  by  the  board  of 
control.  These  rules  require  the  warden  to  see  that 
persons,  who  may  have  business  about  the  prison,  have 
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no  communication  of  any  kind  with  any  prisoner, '  *  ex- 
cept by  authority  and  in  the  presence  of  an  officer ' ' ; 
and  visitors  must  be  accompanied  by  an  officer  or  em- 
ployee of  the  prison  while  visiting  within  the  cell- 
houses  or  within  the  walls  of  the  prison.  The  return 
contains  other  averments  not  material  here^  and  then 
concludes  by  alleging  that : 

**A11  confidential  communications  between  the  pris- 
oners and  attorneys  in  the  presence  of  any  officer  or 
guard  are  deemed  and  treated  as  privileged  com- 
munications. '  ^ 

The.  replication  admits  that  the  warden  holds  the 
paper  which  the  answer  recites  as  the  commitment, 
but  the  petitioner  assails  the  commitment  by  alleging 
that  the  paper  is  illegal,  for  the  reason  that  the  circuit 
judge  never  signed  any  judgment  or  order  of  commit- 
ment. 

The  trial  court  sustained  a  demurrer  **to  the  new 
matter  contained  in  the  reply,''  and,  **said  A.  M.  Long 
having  elected  to  stand  upon  said  writ  of  habeas  corpus 
allowed  and  the  reply  made  to  the  return,''  a  final 
judgment  was  rendered  dismissing  the  proceeding,  and 
.the  petitioner  then  appealed.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  L.  Garland. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  M.  Brown,  Attorney  General. 

Mb.  Justice  Babbis  delivered  the  opinion  of  the 
court. 

1.  Both  the  allowance  of  the  writ  of  habeas  corpus 
and  the  procedure  governing  its  prosecution  are  regu- 
lated by  statute.    We  read  in  Section  627,  L.  0.  L.,  that 
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■  ■  ■• 

'*the  writ  of  habeas  corpus  ad  subjiciendum  is  the  writ 
herein  designated,  and  every  other  writ  of  habeas  cor- 
pus is  abolished'^;  and  the  same  section  expressly 
states  that  every  person  imprisoned  or  restrained  of 
his  liberty,  **  except  in  the  cases  specified  in  the  next 
section,  may  prosecute  a  writ  of  habeas  corpus  accord- 
ing to  the  provisions  of  this  chapter,  to  inquire  into 
the  cause  of  such  imprisonment  or  restraint,  and  if 
illegal,  to  be  delivered  therefrom/*  The  next  provi- 
sion of  the  Code  (Section  628,  L.  0.  L.)  states  that: 

**The  following  persons  shall  not  be  allowed  to 
prosecute  the  writ:  *  *  (2)  Persons  imprisoned  or 
restrained  by  virtue  of  the  judgment  *  *  of  a  com- 
petent tribunal  of  *  *  criminal  jurisdiction.  •  •  »» 

The  exception  specified  by  Section  628  is  further  em- 
phasized in  Section  631,  L.  0.  L.,  where  we  find  that 
upon  the  filing  of  a  proper  petition  the  writ  must  be 
allowed  without  delay,  **  unless  it  appears  from  the 
petition  itself,  or  from  the  documents  annexed  thereto, 
that  the  person  for  whose  reUef  it  is  intended  is  by 
the  provisions  of  this  chapter  prohibited  from  prose- 
cuting  the  writ/'  And,  finally,  Section  641,  L.  0.  L., 
provides  that : 

**It  shall  be  the  duty  of  the  court  or  judge  forthwith 
to  remand  such  party  if  it  shall  appear  that  he  is 
legally  detained  in  custody:  •  *  (2)  By  virtue  of  the 
judgment  *  *  of  any  competent  court  *  •  of  criminal 
jurisdiction.  •  •  '* 

All  forms  of  the  writ  of  habeas  corpus  have  been 
abolished  by  statute,  except  the  single  one  named  in 
Section  627.  The  allowance  of  the  writ  and  its  prose- 
cution are  regulated  by  statute.  The  right  to  prose- 
cute  the  writ  is  open  to  any  person  whose  liberty  is 
restrained  if  he  is  not  imprisoned  or  restrained  by  a 
judgment  of  a  competent  court  of  criminal  jurisdiction. 
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If  it  appears  from  the  writ  that  the  person  is  one  of 
those  excluded  by  the  statute,  then  the  writ  cannot 
be  allowed ;  or,  if  the  court  subsequently  finds  that  the 
person  for  whose  relief  the  writ  is  intended  is  one  of 
those  who  are  prohibited  from  prosecuting  the  writ, 
then  the  proceeding  must  be  dismissed  and  the  party 
remanded. 

2-5.  The  return  to  the  writ  contains  a  copy  of  the 
paper  which  has  been  called  the  commitment.  The  rep- 
lication admits  that  the  warden  holds  the  commitment, 
but  the  petitioner  claims  that  it  is  not  a  legal  commit- 
ment, because  neither  the  journal  of  the  Circuit  Court 
where  the  judgment  was  rendered  nor  the  commitment 
itself  was  signed  by  the  circuit  judge.  The  petitioner, 
however,  cannot  successfully  maintain  his  contention. 
The  judge  is  not  required  to  sign  the  journal  of  the 
Circuit  Court,  nor  is  it  his  duty  to  sign  the  commit- 
ment. The  records  of  the  Circuit  Court  include  a 
journal :  Section  582,  L.  0.  L.  The  * '  journal ' '  is  defined 
by  Section  584,  L.  0.  L.,  as  a  book  '^wherein  the  clerk 
shall  enter  the  proceedings  of  the  court  during  term 
time,  and  such  proceedings  in  vacation  as  this  Code  spe- 
cially directs.'^  Section  591,  L.  0.  L.,  makes  the  clerk 
the  custodian  of  the  records  and  files  of  the  court.  A 
judgment  is  given  by  the  act  of  the  court  in  pronoun- 
cing sentence  upon  a  person  convicted  of  a  crime,  and 
when  the  judgment  is  given  '  ^  the  clerk  must  enter  the 
same  in  the  journal,  stating  briefly  the  crime  for  which 
the  conviction  has  been  had  •  •  ^*:  Section  1578, 
L.  0.  L.  The  authority  for  the  execution  of  a  judg- 
ment like  the  one  involved  here  is  likewise  found  in 
the  Code.     Section  1593,  L.  0.  L.,  provides  that : 

**When  a  judgment,  except  of  death,  has  been  pro- 
nounced, certified  copy  of  the  entry  thereof  upon  the 
journal  must  be  forthwith  furnished  by  the  clerk  to 
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the  officer  whose  duty  it  is  to  execute  the  judgment; 
and  no  other  warrant  or  authority  is  necessary  to  jus- 
tify or  require  its  execution.** 

We  read  in  Section  1594,  L.  0.  L.,  that : 

*'When  the  iudgment  is  imprisonment  in  the  peni- 
tentiary, the  sherilF  must  deliver  the  body  of  the  de- 
fendant, together  with  a  copy  of  the  entry  of  judgment, 
to  the  keeper  of  such  prison.  *  * 

The  judgment  is  rendered  when  the  judge  performs 
the  judicial  act  of  pronouncing  sentence,  and  a  memo- 
rial of  that  judgment  is  made  when  the  clerk  perf  otms 
the  ministerial  act  of  writing  the  entry  in  the  journal : 
23  Cyc.  835.  The  judge  does  his  duty  when  he  renders 
the  judgment.  The  clerk  discharges  his  duty  when  he 
enters  the  judgment  in  the  journal.  Having  entered 
the  judgment,  the  clerk  gives  a  certified  copy  of  the 
entry  to  the  sheriff,  who  then  delivers  the  body  of  the 
defendant,  ^  *  together  with  a  copy  of  the  entry  of  judg- 
ment, to  the  keeper  of  such  prison.**  Every  step  re- 
quired by  statute  was  taken  from  the  time  of  the  con- 
viction until  the  delivery  to  the  keeper  of  the  prison. 
There  is  no  statute  directing  the  circuit  judge  to  sign  the 
journal  or  the  commitment,  and,  in  the  absence  of  such 
a  statute,  he  is  not  required  to  sign  the  journal  or  the 
commitment;  and  therefore  the  Circuit  Court  ruled 
correctly  in  sustaining  the  demurrer  to  the  new  matter 
in  the  replication:  23  Cyc.  850.  The  commitment  in 
the  hands  of  the  warden  is  supported  by  an  active  and 
operating  judgment  of  a  competent  court  of  criminal 
jurisdiction,  and  consequently  A.  M.  Long  is  a  person 
who,  in  the  plain  and  unambiguous  language  of  Sec- 
tion 628,  L.  0.  L.,  *' shall  not  be  allowed  to  prosecute 
the  writ.**  Moreover,  the  writ  should  not  have  been 
allowed  because  on  no  theory  does  the  petition  comply 
with  Section  630,  L.  0.  L. 
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The  writ  of  habeas  corpus  cannot  be  used  to  deter- 
mine whether  a  person  who  is  lawfully  confined  in  the 
penitentiary  is  entitled  to  talk  privately  with  an  attor- 
ney. If  a  convict  when  in  prison  has  the  right  claimed 
by  the  petitioner,  it  cannot  be  enforced  by  a  writ  of 
habeas  corpus,  but  must  be  asserted  in  some  other  pro- 
ceeding. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmbd. 

M^  Chief  Justice  Moobe,  Mb.  Justice  McBbids  and 
Mb.  Justice  Bean  concur. 


Argaed  June  27,  ai&rmed  Julj  25,  1916. 

NOLAN  V.  COOK. 

(159  Pac.  810.) 

BonniUrles— Detttrmlnatioiir-Decree — Title  to  Land. 

1.  In  a  suit  ostensibly  to  establish  a  division  line,  but  in  fact  to 
establish  title  to  a  strip  of  land  near  the  boundary,  the  court  had 
power  to  decree  that  the  plaintiff  had  no  title  to  the  strip,  and  that 
the  defendant  was  the  owner  thereof,  rather  than  merely  to  dismiss 
the  suit. 

[As  to  suits  to  ascertain  and  declare  boundaries,  see  note  in  119 
Am.  St.  Bep.  66.] 

Boimdariee— Equity— ^wiedlctlon— Title  to  Land. 

2.  Equity  has  no  jurisdiction  to  say  which  of  two  lines  is  meant  by 
a  description  in  a  deed,  for  this  would  be  determining  the  title  to  land. 

Equity— Bemedy  at  Law— Title  to  Land. 

3.  Equity  has  no  jurisdiction  to  settle  titles,  since  one  claiming 
title  is  entitled  to  a  jury  trial,  and  the  remedy  at  law  is  complete. 

Boundariee— Pnrchase  of  Dispoted  Title— Buits  Involving  Title. 

4.  No  one  can  snoop  among  the  deed  records,  find  and  buy  a  law- 
suit involTing  realty,  and  expect  a  court  of  equity  to  award  him  a 
title  under  guise  of  settling  a  disputed  boundary. 

From  Multnomah :  Calvin  U.  Gantenbein,  Judge. 
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Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  suit  by  A.  E.  Nolan  against  Vincent  Cook 
and  Frank  L.  Bunting,  to  establish  a  division  line  be- 
tween realty  alleged  to  be  owned  by  the  plaintiff  and 
another  tract  said  to  belong  to  the  defendants.  The 
former  states,  in  substance,  that  he  is  the  owner  in 
fee  simple  of  a  parcel  of  land  lying  south  of  and  abut- 
ting upon  what  he  avers  is  the  division  line  between 
the  wife's  half  and  husband's  half  of  the  donation 
land  claim  of  John  B.  Talbot  and  Sarah  M.  Talbot, 
his  wife.  He  says  the  defendants  own  an  adjoining 
tract  on  the  north  of  that  line ;  and  that  there  is  a  dis- 
pute between  the  parties  litigant  concerning  the  loca- 
tion of  the  common  boundary.  He  describes  what  he 
alleges  is  the  division  line  of  the  Talbot  claim,  and 
prays  for  a  decree  establishing  it  as  the  common 
boundary  between  his  and  the  defendants'  holdings. 

The  other  defendant  did  not  appear,  but  the  defend- 
ant Cook  answering  for  himself,  denies  that  the  plain- 
tiff is  the  owner  of  the  property  which  he  claims,  and 
asserts  ownership  of  the  same  in  himself.  He  denies 
that  the  property,  title  to  which  is  asserted  by  the 
plaintiff,  is  south  of  the  division  line  in  the  Talbot 
donation,  and  alleges  that  it  is  all  north  of  that  bound- 
ary. He  then  traces  title  to  himself  by  mesne  convey- 
ances from  the  government  donees  to  the  land  claimed 
by  the  plaintiff,  and  alleges  certain  facts  whidi  he 
maintains  should  estop  the  latter  from  asking  any 
relief  in  this  suit  The  reply  admits  certain  portions 
of  the  answer  and  traverses  others.  The  Circuit 
Court  heard  the  case  on  the  merits,  made  findings  of 
fact  and  conclusions  of  law,  and  decreed  as  follows : 

*  *  That  the  plaintiff  is  not  the  owner  in  fee  simple  or 
otherwise,  and  has  no  right,  title  or  interest  in  or  to 
any  part  of  the  real  property  described  in  paragraph 
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I  of  plaintifE's  complaint  herein.  *  *  And  it  is  further 
considered^  adjudged,  and  decreed  that  the  defend- 
ant Vincent  Cook  is  the  owner  in  fee  simple  of  the 
above-described  premises.  It  is  further  considered, 
adjudged  and  decreed  that  the  plaintiff  is  not  entitled 
to  any  relief  herein,  and  that  the  defendant  Vincent 
Cook  have  and  recover  of  and  from  the  plaintiff  A.  E. 
Nolan,  his  costs  and  disbursements  herein  taxed  and 
allowed. '  * 

The  plaintiff  lappeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  B.  J.  Rowland  and  Mr.  Oak  Nolan,  with  an  oral 
argument  by  Mr.  Rowland. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Clark,  Skviason  &  Clark  and  Mr.  J.  H.  Mid- 
dleton,  with  an  oral  argument  by  Mr.  Alfred  E.  Clark, 

Mb.  Justiob  Bubnbtt  delivered  the  opinion  of  the 
court. 

The  burden  of  the  plaintiff's  contention  here  is  that 
the  court  erred  in  deciding  that  Cook,  and  not  Nolan, 
is  the  owner  of  the  land  involved,  and  that  all  which 
rightly  could  have  been  done  in  any  event  was  to  enter 
a  decree  dismissing  the  suit. 

1-4.  The  dispute  disclosed  is  about  the  location  of 
the  division  line  of  the  Talbot  claim  so  far  as  the 
same  is  a  boundary.  The  defendant  contends  that 
it  is  coincident  with  the  line  running  east  land  west 
through  tiie  quarter-section  corner  common  to  sec- 
tions 8  and  9  in  township  1  south,  range  1  east,  Wil- 
lamette Meridian,  while  the  plaintiff  maintains  that  it 
is  north  of  that  government  line  and  substantially 
parallel  with  it.  It  seems  that  plaintiff  deraigns  title 
through  quitclaim  deeds  from  parties  who  conveyed  to 
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his  predecessor  in  interest  the  land  lying  between  those 
two  lines.  In  order  to  qualify  himself  as  a  litigant 
in  a  suit  to  settle  a  disputed  boundary^  it  was  neces- 
sary for  the  plaintiff  to  allege  that  he  was  the  owner  of 
land  bounded  by  the  controverted  line.  It  was  proper 
for  the  defendant  to  deny  this  averment,  and  thus  the 
title  of  the  plaintiff  was  made  the  subject  of  a  sub- 
sidiary issue  in  the  case.  If  he  had  no  title  to  any 
land  abutting  upon  the  line  in  question,  he  had  no 
cause  of  suit.  Therefore  it  was  competent  for  the 
court  to  pass  upon  this  issue,  and  to  adjudicate  it  at 
least  for  the  purposes  of  this  case. 

As  taught  in  Miner  v.  Caples,  23  Or.  303  (31  Pac. 
655),  equity  has  no  jurisdiction  to  say  which  of  two 
lines  is  meant  by  a  description  in  a  deed,  for  this  would 
be  determining  the  title  to  the  land  between  them.  It 
is  because  a  party  seeking  to  recover  land  or  defend- 
ing against  an  attempt  to  recover  it  is  entitled  to  a 
jury  trial  that  equity  has  no  jurisdiction  to  settle  titles, 
the  remedy  at  law  being  complete  in  such  instances. 
This  is  well  settled  by  such  cases  as  Love  v.  Morrill, 
19  Or.  545  (24  Pac.  916),  and  the  numerous  others 
decided  following  that  precedent.  No  one  can  snoop 
among  the  deed  records,  find  and  buy  a  lawsuit  involv- 
ing realty,  and  expect  a  court  of  equity  to  award  him 
a  title  under  guise  of  settling  a  disputed  boundary. 

Beally,  the  effect  of  the  plaintiff's  appeal  is  to  call 
upon  us  to  construe  the  decree  rendered  and  to  de- 
clare the  extent  to  which  it  binds  the  parties.  All  we 
say  on  this  point  is  that  for  the  purposes  of  this  suit 
it  was  regular  for  the  court  to  decide  the  issue  pre- 
sented as  to  the  title  of  the  plaintiff,  and  consequently 
his  right  to  maintain  the  suit.  There  is  evidence  in 
the  record  which  justified  the  decision  of  the  Circuit 
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Court.    It  will  be  time  enough  for  us  to  determine  its 
effect  upon  the  title  when  the  question  shall  arise. 
The  decree  of  the  Circuit  Court  is  aflSrmed. 

Affibmbd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBbidb  and 
Mb.  Justice  Benson  concur. 


Argaed  July  11,  affirmed  Joly  25,  1916. 

FARGO  V.  WADE. 

(159  Pae.  624.) 

Vendor  ud  Pnrduuwr— DamacrMK- Bemote  and  Uticertaln. 

1.  Injury  to  F.,  given  an  option  on  land  by  E.  subject  to  lease 
given  by  E.  to  H.,  by  reason  of  H.  not  breaking  the  sod,  is  not  the 
direct  and  necessary  result  of  E.  not  furnishing  a  man  to  assist  H.  in 
farming,  as  required  by  the  lease,  but  is  remote  and  uncertain;  the 
lease  merely  providing  that  H.  shall  break  so  much  of  the  sod  ground 
"aa  be  can,  weather  conditions  and  other  conditions  considered." 

[As  to  effect  on  rights  of  parties  under  option  contract  of  pur- 
chase of  injury  to  or  destruction  of  premises,  see  note  in  Ann. 
Ou.  19iaA,  1295.] 

From  Multnomah :  T.  E.  J.  Duffy,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Bubnett. 

This  is  an  action  by  George  E.  Fargo  and  0.  A. 
Baker  against  W.  T.  Wade  to  recover  one  installment 
of  $250  alleged  to  be  due  on  an  option  contract  exe- 
cuted January  3, 1910,  whereby  the  predecessor  in  title 
of  the  plaintiffs  granted  to  the  defendant  the  option 
of  purchasing  some  land  in  Wallowa  County,  in  con- 
sideration that  he  would  pay  certain  amounts  an- 
nually for  the  privilege  extended.  This  chose  in  ac- 
tion was  assigned  to  the  plaintiffs.  The  making  of  the 
option  contract  is  admitted,  together  with  its  assign- 
ment to  the  plaintiffs.    Otherwise  the  complaint  is 


292  Pargo  v.  Wadb.  [81  Or. 

denied,  except  as  stated  in  the  further  and  separate 
answer.  The  defendant  alleges  that  at  the  time  the 
contract  was  made  the  land  was  under  lease  to  C.  W. 
Harvey  for  five  years,  one  of  the  terms  of  which  demise 
was  that  Ewing  *4s  to  furnish  a  man  for  eight  months 
during  each  year  to  assist  party  of  the  second  part  in 
farming  said  place  and,  in  the  event  of  not  furnishing 
said  man,  to  pay  party  of  the  second  part  a  sum  equal 
to  the  wages  of  a  farm  hand  for  said  period  of  time 
during  each  year.  The  party  of  the  second  part 
[Harvey]  is  to  break  out  each  year  so  much  of  the  sod 
ground  on  said  place  as  he  can,  weather  conditions 
and  other  conditions  considered,  and  plant  the  same  to 
crops  on  same  conditions  as  other  land  is  farmed.** 

The  answer  is  further  to  the  effect  that  the  plaintiffs 
bought  from  Ewing  the  land  and  the  chose  in  action 
under  the  option  contract,  and  covenanted  with  him 
to  keep  and  perform  all  the  terms  of  the  lease  to 
Harvey.  The  defendant  avers  in  conclusion  that  both 
Ewing  and  the  plaintiffs  failed  to  furnish  the  man  or 
pay  his  wages  at  any  time ;  that  in  consequence  thereof 
Harvey  did  not  plow  any  new  ground  and,  accordingly, 
the  land  was  rendered  less  valuable,  so  that  he  suffered 
damage  in  the  sum  of  $5,124,  for  which  he  demands 
judgment. 

The  new  matter  in  the  answer  is  traversed  by  the 
reply.  The  court  refused  to  allow  testimony  about 
the  condition  of  the  land  and  whether  the  sod  had  been 
broken  or  not,  and  generally  refused  proof  of  the  al- 
legations of  the  answer  in  connection  with  that  stipula- 
tion in  the  lease.  From  a  judgment  for  the  plaintiffs, 
the  defendant  appeals.  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Leroy  Lomax. 
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For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  A.  Hart. 

1.  In  order  to  recover  damages  the  injury  for  which 
compensation  is  desired  by  a  plaintiff  must  be  the 
natural,  direct  and  necessary  result  of  the  alleged 
wrongful  act  or  omission  of  the  defendant :  13  Cyc.  25. 
If  we  could  say  that  the  breaking  of  new  sod  would 
have  been  the  ordinary  and  normal  consequence  of 
furnishing  the  laborer  to  Harvey  or  paying  him  the 
money  instead,  then,  if  there  were  no  further  factors 
to  consider,  the  conclusion  would  follow  that  the  short- 
coming of  Ewing  and  the  plaintiffs  in  failing  to  keep 
the  covenant  of  the  lease  in  that  respect  constitutes  a 
basis  upon  which  to  recover  damages.  But,  in  the 
first  place,  Harvey  only  stipulated  *  *  to  break  out  each 
year  so  much  of  the  sod  ground  on  said  place  as  he  can, 
weather  conditions  and  other  conditions  considered.^* 
Nothing  is  stated  in  the  answer  showing  that  the 
weather  and  other  conditions,  whatever  they  may  have 
been,  were  favorable  to  plowing  sod,  or  that  Harvey 
had  the  present  ability  or  inclination  to  perform  the 
labor.  The  lease  does  not  specify  that  the  hand  to  be 
furnished  was  for  the  purpose  of  breaking  new  land. 
Indeed,  that  document  almost,  if  not  quite,  leaves  the 
cultivation  of  the  farm  to  the  discretion  and  inclination 
of  Harvey.  With  perfect  propriety  he  could  have  em- 
ployed both  himself  and  the  laborer  at  other  work. 
Under  such  conditions,  damage  to  the  defendant  is 
not  the  necessary  result  of  failing  to  furnish  the  hand 
to  assist  the  tenant  in  farming.  The  injury,  if  any, 
is  too  remote  from  any  act  or  default  of  Ewing  or  the 
plaintiffs.  The  provisos  involved  are  numerous,  and 
did  not  operate  together  or  in  succession  so  as  to  make 
a  continuous  sequence  between  the  alleged  fault  of  the 
plaintiffs  and  the  stated  damage  to  the  defendant. 
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If  plaintiffs  had  procured  the  laborer;  if  the  weather 
conditions  had  been  favorable;  if  Harvey  had  been 
willing  to  plow  the  sod ;  if  he  had  set  the  hired  man  at 
that  work;  if  he  had  done  a  good  job  of  plowing;  if 
he  had  plowed  more  or  less,  are  diverse  considerations 
not  related  to  nor  acting  with  each  other,  and  render 
the  possibility  of  damage  to  the  defendant  so  remote 
and  uncertain  that  he  cannot  interpose  it  as  a  counter- 
claim against  a  demand  which  he  might  have  avoided 
at  any  time  by  surrendering  his  option,  as  we  held  in 
the  former  case :  Fargo  v.  Wade,  72  Or.  477  (142  Pac. 
830,L.B.A.1915A,271). 
The  judgment  is  afSrmed.  Affibmbd. 

Mb.  Chief   Justice   Moobe,  Mb.  Justice  McBBmB 
and  Mb.  Justice  Benson  concur. 


Argaed  July  19,  modified  Augnst  1,  1916. 

FINLEY  V.  MAEION  COUNTY. 

(159  Pac.  657.) 

Infanta— Mother*!  Penaioo— Presence  of  Motber  at  Home. 

1.  Under  Laws  of  1913,  page  75,  providing  in  Section  1  for  a 
mother's  pension  for  the  support  of  herself  and  of  her  child  or  chil- 
dren, and  Section  5,  providing  it  is  the  intent  of  the  act  to  keep  the 
children  to  which  it  is  applicable  together  under  the  control  of  their 
mother,  and  that  the  mother  shall  make  a  home  for  the  children,  a 
mother  did  not  forfeit  her  right  to  a  pension  hy  working  away  from 
the  family  residence  some  hours  of  the  day,  if  such  labor  was  neces- 
sary to  contribute  to  their  subsistence. 

Infants — ^MotlLor's  Penaion^-Date  of  Accmal  of  Bight  to  Poiaion. 

2.  Under  such  act,  an  applicant's  right  to  pension  accrued  from 
the  date  of  her  application  in  proper  form. 

Infante— Mother's  Pension — ^Power  of  Ckmnty  Court  Sitting  as  Jove- 
nUe  Ck>art. 

3.  Under  the  terms  of  such  act,  the  County  Court,  sitting  as  a 
Juvenile  Court,  can  grant  no  other  relief  than  that  provided  for  in 
the  act. 
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Inf  Ante-— Motlier's  Pension— BepeaL 

4.  The  passage  of  the  amendatory  Mother's  Pension  Act  of  1915 
(Laws  1915,  p.  97)  did  not  repeal  any  provisions  of  the  Mother's  Pen- 
sion Act  of  1913  (Laws  1913,  p.  75)  so  as  to  affect  an  amount  then 
due  and  accmed  under  the  act  of  1913,  although  no  action  on  applica- 
tion therefor  was  taken  until  after  enactment  of  1915  act. 

infants— Mother's  Pension  Act— Bepeal— Vested  Bights. 

5.  No  person  disqualified  by  the  1915  amendatory  Mother's  Pension 
Aet  (Laws  1915,  p.  97)  is  entitled  to  have  her  pension  continued  after 
that  law  went  into  effect. 

From  Marion :  Willllm  Galloway,  Judge. 

In  Banc.    Statement  Peb  Cubllm. 

These  are  cross-appeals  from  the  decision  of  the 
Circuit  Court  of  Marion  County  in  the  matter  of  an 
appKcation  of  Mary  Luella  Finley  for  a  pension  under 
the  Mother's  Pension  Act,  Chapter  42,  Session  Laws 
of  1913.  In  July,  1913,  the  petitioner  filed  her  appli- 
cation in  due  form,  setting  forth  the  fact  that  her  hus- 
band was  wholly  incapable  of  supporting  her  or  her 
son,  then  about  eight  years  of  age.  The  petition  was 
in  regular  form,  and  stated  all  the  facts  required  by 
statute.  Being  of  the  opinion  that  the  petitioner  was 
not  entitled  to  the  relief  sought,  by  reason  of  the  fact 
that  she  was  at  work  which  kept  her  away  from  home 
much  of  the  time  during  the  day,  and  for  other  causes 
not  necessary  to  mention  here,  the  County  Court  took 
no  action  on  the  petition  until  July  30,  1915,  when  it 
entered  an  order  denying  the  same.  At  various  times, 
however,  the  County  Court  extended  financial  assist- 
ance under  the  provisions  of  the  pauper  statutes.  The 
petitioner  appealed  from  the  decision  of  the  County 
Court  denying  her  application  and,  upon  the  hearing 
of  the  appeal  in  the  Circuit  Court,  the  latter  found 
that  she  was  entitled  to  a  mother's  pension  as  prayed 
for  in  her  petition,  but  held  that  she  was  guilty  of 
laches  in  not  compelling  the  Juvenile  Court  to  act  upon 


296  PiNLBY  v.  Marion  County.  [81  Or. 

it  at  an  earlier  date,  and  allowed  her  compensation 
only  from  July  30,  1915.  Modified. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Walter  L.  Tooze,  Jr.,  and  Mr.  Glenn  0.  Holman. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  O.  Bingham  and  Mr.  Ernest  R.  Ringo,  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr.  Bingham. 

Opinion  Pbb  Curiam. 

1.  We  are  of  the  opinion  that  under  the  act  of  1913 
a  mother  was  not  required  to  be  with  her  family  all 
the  time  if  she  kept  them  together  in  the  home,  and 
that  she  did  not  forfeit  her  right  to  a  pension  by  work- 
ing away  from  the  family  residence  at  some  hours  of 
the  day  if  such  labor  were  necessary  to  contribute  to 
their  subsistence. 

2.  To  the  first  question  propounded  in  respondent's 
brief  we  therefore  answer  that  under  the  act  of  1913 
the  petitioner  was  entitled  to  a  pension  of  $10  a  month 
from  the  date  of  her  application. 

3.  The  second  question  asked  is  **  whether,  under  the 
terms  of  the  act  of  1913,  the  County  Court  sitting  as 
a  Juvenile  Couri;  can  grant  relief  other  than  the  relief 
provided  for  in  the  act. ' ' 

To  this  we  answer,  **No.'' 

4, 5.  The  third  question  proposed  in  the  brief  of  the 
attorney  for  the  county  is  this : 

**The  applications  having  been  filed  during  the 
month  of  June,  1913,  and  no  action  being  taken  to 
cause  a  record  to  be  made  until  the  month  of  August, 
1915,  and  after  the  amendatory  act  went  into  effect, 
had  the  Juvenile  Court  authority  to  grant  relief  ex- 
cepting under  the  conditions  specified  in  Section  3  of 
the  amendatory  act  of  1915 ! '  * 
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To  this  we  reply  that  in  our  opinion  it  was  not  the 
intent  of  the  act  of  1915  to  repeal  any  provisions  of 
the  act  of  1913  so  as  to  affect  amounts  then  due  which 
should  have  been  allowed  in  the  regular  course  of  pro- 
ceedings under  the  act  of  1913,  and  that  as  to  sums 
accrued  before  the  act  of  1915  went  into  effect,  they 
should  be  allowed  in  full.  Subject  to  this  exception 
no  person  who  is  disqualijSed  under  the  law  of  1915  is 
entitled  to  receive  a  pension,  and  pensions  to  persons 
falling  in  this  class  should  be  discontinued  after  the 
date  that  the  act  of  1915  went  into  effect :  United  States 
V.  Teller,  107  U.  S.  64  (27  L.  Ed.  352,  2  Sup.  Ct.  Rep. 
39) ;  Eddy  v.  Morgm,  216  HI.  449  (75  N.  E.  174). 

The  judgment  of  the  Circuit  Court  will  be  modified 
to  conform  to  this  opinion.  Modified. 


Argued  July  19,  modified  August  1,  1918. 

WOLFE  V.  MAEION  COUNTY. 

(159  Pac.  558.) 

From  Marion :  William  Galloway,  Jndge. 

In  Banc.    Statement  Pbb  Curiam. 

This  is  an  application  by  Eva  Mand  Wolfe  for  a 
widow's  pension,  opposed  by  county  of  Marion  of 
State  of  Oregon,  from  the  judgment  rendered,  appli- 
cant appeals.  Modified. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Walter  L.  Tooze,  Jr.,  and  Mr.  Glenn  0.  Holman. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  G.  Bingham  and  Mr,  Ernest  R.  Ringo,  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr.  Bingham. 
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Opinion  Pbb  Cubiam. 

This  case  is  similar  in  all  respects  to  the  case  of 
Finley  v.  Marion  County,  ante,  p.  294  (159  Pac.  557), 
and  will  take  the  same  course.  Modified. 


Writ  of  habeat  earpw  allowed  August  1,  petitioner  disebarged  Angoat 

2,  1916. 

In  Re  LEVEL. 

(159  Pac.  558.) 

^ecutloiu-Ezeciition  Against  Person. 

1.  Where  the  pleadings  in  an  action  for  the  recovery  of  money 
disclose  no  fraudulent  actions  on  the  part  of  defendant,  his  impriaon- 
ment  under  an  execution  against  his  person  is  unlawful. 

Reference— Authority  of  Referee— Findinga  of  Fact  and  Oondnaions 
of  Law. 

2.  Under  section  838,  L.  O.  L.,  a  referee  in  an  equitable  proceed- 
ing has  no  authority  to  make  findings  of  fact  or  conclusions  of  law. 

Execution— ImprlBonment  under  Execation  Against  Person— When 
Antborlzed. 

3.  The  imprisonment  of  petitioner,  by  virtue  of  an  execution  under 
a  decree  finding  that  he  fraudulently  and  unlawfully  retained  money 
belonging  to  another,  rendered  on  unauthorized  findings  of  fact  and 
conclusions  of  law  by  the  referee,  no  other  evidence  being  received 
and  the  decree  not  being  based  on  any  issue  found  in  the  pleadings, 
is  unlawful,  and  petitioner  is  entitled  to  release  in  habeas  oorpu$  pro- 
ceedings. 

Original  proceeding  in  Supreme  Conrt. 

Mr.  William  P.  Lord,  for  petitioner. 

Mr.  Walter  H.  Evans,  District  Attorney,  Mr.  Arthur 
A.  Murphy,  Deputy  District  Attorney,  Mr.  James  N. 
Davis  and  Mr.  William  W.  Dugan,  Jr.,  for  the  respond- 
ent, Sheriff  of  Multnomah  County,  Oregon. 
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Allowed  August  2,  1916. 

On  Rule  to  Show  Cause. 

Opinion  Peb  Cubiam. 

In  response  to  an  order  made  by  Mr.  Justice  Bean, 
requiring  the  sheriff  of  Multnomah  County  to  show 
cause  why  a  writ  of  habeas  corpus  should  not  issue 
for  the  purpose  of  inquiring  into  and  determining  the 
legality  of  the  detention  by  said  sheriff  of  the  peti- 
tioner, James  M.  Level,  the  parlies  concerned  have 
been  heard  by  this  court,  and  without  discussion  of 
the  merits  we  are  of  the  opinion  that  a  prima  fade 
case  has  been  made  by  the  petitioner  sufficient  to  au- 
thorize the  issuance  of  the  writ.  It  will  therefore  be 
issued  according  to  the  prayer  of  the  petition. 

Wbit  Allowed. 

Petitioner  discharged  Aagast  2,  1916. 

On  the  Mebits. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

On  December  19,  1912,  John  M.  Level  began  an  ac- 
tion against  the  petitioner  and  his  wife  for  the  re- 
covery of  moneys,  and  thereafter  the  defendants 
therein  filed  their  answer  and,  at  the  same  time,  a 
cross-bill  in  equity,  to  which  John  M.  Level  filed  an 
answer,  wherein,  after  certain  admissions  and  denials, 
he  pleads  affirmatively  as  follows : 

**For  the  further  and  separate  .answer  to  the  cross- 
bill the  defendant  alleges  that  the  money  as  set  out  in 
the  complaint  and  the  cross-bill  was  delivered  to  the 
plaintiff  herein  James  M.  Level,  and  that  thereafter 
the  said  James  M.  Level  and  Lucy  Level,  his  wife, 


300  In  re  Level.  [81  Or. 


and  plaintiffs  in  said  cross-bill,  agreed  in  the  State 
of  Washington,  where  the  James  M.  Level  had  his 
residence  at  that  time,  and  under  the  laws  of  Wash- 
ington said  property  delivered  to  him  is  community 
property,  that  if  the  defendant  would  let  him  use  some 
of  the  money  on  hand,  they  would  repay  it  all  to  him, 
whereupon  the  plaintiff  of  the  cross-bill  James  M. 
Level  did  expend  for  improvements  on  the  property 
of  Lucy  Level,  and  for  her  benefit,  a  large  portion  of 
said  money,  all  of  which  she  agreed  to  repay  to  John 
M.  Level,  the  exact  amount  of  which  the  defendant 
does  not  know,  but  asks  that  the  same  be  ascertained ; 
that  during  the  month  of  May,  1911,  the  plaintiffs 
James  M.  Level  and  Lucy  Level  agreed  to  convey  to 
this  defendant  the  northwest  quarter  of  northwest 
quarter,  section  24,  township  5  north,  range  3  east,  of 
Willamette  Meridian,  situated  in  Clarke  County, 
Washington,  for  the  sum  of  $600,  which  money  was  out 
of  the  money  which  had  been  paid  to  James  M.  Level, 
and  this  defendant  further  alleges  that  he  went  into 
possession  of  said  property  and  put  improvements 
thereon  under  the  understanding  and  belief  that  the 
plaintiffs  herein  had  good  title  thereto,  or  would  ac- 
quire the  same,  but  defendant,  on  or  about  the  first 
day  of  March,  1912,  discovered  that  the  title  to  said 
property  remained  in  the  name  of  the  man  who  had 
lost  his  life  in  Portland  by  fire,  by  accident,  and  that 
the  said  James  M.  Level  and  Lucy  Level  had  no  title 
to  said  property,  and  do  not  have  the  title  to  said 
property  at  this  time. 

*  *  The  defendant  further  alleges  that  James  M.  Level 
used  a  portion  of  the  money  turned  over  to  him  by  this 
defendant  for  improvements  on  a  homestead  in  the 
vicinity  of  the  land  above  described,  and  that  all  of 
the  money  received  by  this  defendant  from  said  James 
M.  Level  was  the  sum  of  $551.50,  leaving  a  balance 
due  to  John  M.  Level  of  $2,219.60. 

**  Wherefore  the  defendant  prays  for  an  accounting 
with  the  said  plaintiffs,  and  for  proof  that  the  said 
James  M.  Level  and  Lucy  Level  have  a  title  to  the 
property  described  herein,  to  wit:  Northwest  quarter 
of   the   northwest   quarter,    section   24,   township   5 
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north,  range  3  east,  of  Willamette  Meridian,  situated 
in  Clarke  County,  Washington;  and  that  with  such 
proof  there  be  delivered  to  this  defendant  a  convey- 
ance thereof  if  the  court  finds  such  proof  of  title 
to  be  sufficient;  and  that  all  the  moneys  received  by 
the  said  plaintiffs  shall  be  decreed  to  be  community 
property,  and  for  such  other  and  further  relief  as  may 
seem  meet  and  proper  under  the  principle  of  justice 
and  equity.** 

A  reply  being  filed,  the  trial  court  referred  the  cause 
to  a  referee  to  take  the  testimony  **and  decide  the 
whole  issue,  and  report  upon  the  questions  involved 
to  the  court  within  15  days  from  this  date.** 

Thereafter  the  court  made  and  entered  its  decree, 
from  which  the  following  quotation  is  the  part  perti- 
nent to  the  matter  here  presented : 

i<  •  •  rpjjg  cause  was  submitted  to  the  referee  for 
consideration  and  decision,  and  after  due  deliberation 
thereon,  the  referee,  duly  and  regularly  empowered 
and  appointed,  files  his  findings  of  fact  and  conclu- 
sions of  law,  wherein  it  appears  to  the  court  that  the 
defendant  James  M.  Level  received  from  John  M. 
Level,  the  plaintiff,  a  sum  total  of  $3,269.17,  in  trust 
for  the  benefit  of  John  M.  Level,  and  that  the  said 
defendant  James  M.  Level  expended  for  the  use  and 
benefit  of  the  said  John  M.  Level  the  sum  of  $2,225.68, 
leaving  a  balance  of  the  said  trust  funds  still  in  the 
hands  of  James  M.  Level  amounting  to  $1,043.49 ;  and, 
no  objections  having  been  filed  to  said  report,  nor  mo- 
tion to  set  aside,  wherefore,  by  reason  of  the  law  and 
the  findings  as  aforesaid,  it  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  said  John  M.  Level  have 
and  recover  from  the  defendant  James  M.  Level  the 
sum  of  $1,043.49,  together  with  costs  and  disburse- 
ments in  this  suit  incurred  taxed  at  - —  dollars ;  and 
it  is  further  decreed  that  the  said  judgment  be  for 
money  fraudulently  and  unlawfully  retained  by  said 
James  M.  Level,  and  that  execution  be  forthwith  issued 
therein.** 
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Thereafter  an  execution  was  issued  against  the  per- 
son of  the  petitioner,  and  he,  being  imprisoned  there- 
under, presents  his  petition  to  this  court  for  a  writ  of 
habeas  corpus.  PsTrnoNSK  Dischabqed. 

For  petitioner  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  William  P.  Lord. 

For  respondent,  T.  M.  Hurlburt,  Sheriff,  there  was 
a  brief  over  the  names  of  Mr.  Walter  H.  Evans,  Dis- 
trict Attorney,  Mr.  Arthur  A.  Murphy,  Deputy  Dis- 
trict Attorney,  Mr.  James  N.  Davis  and  Mr.  William 
W.  Dugan,  Jr.,  with  oral  arguments  by  Mr.  M'urphy 
and  Mr.  Davis. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  There  are  two  grounds  upon   which  it  must  be 

conceded  that  the  imprisonment  of  the  petitioner  is 
wrongful:  (1)  A  careful  reading  of  the  answer  to  the 
cross-bill  discloses  no  fraudulent  actions  upon  the  part 
of  the  plaintiff,  and  therefore  the  cause  is  not  one  in 
which  the  severe  remedy  of  an  execution  against  the 
person  may  be  invoked;  (2)  it  will  be  observed  that 
the  decree  is  based  exclusively  upon  the  findings  and 
decisions  of  the  referee. 

2, 3.  The  statute  in  this  state  has  taken  away  from 
a  referee  the  authority  to  make  findings  of  fact  and 
conclusions  of  law  in  an  equitable  proceeding :  Section 
838,  L.  0.  L. ;  Anthony  v.  Hillsboro  Gold  Min.  Co.,  58 
Or.  258  (113  Pac.  442,  114  Pac.  95).  It  is  true  that 
under  the  authority  last  cited  the  court  might  adopt 
the  findings  and  conclusions  so  made  as  its  own,  never- 
theless its  decree  must  be  based  upon  the  evidence  and 
not  upon  unauthorized  findings.  The  recital  in  the  de- 
cree that  **the  said  judgment  be  for  money  fraudu* 
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lently  and  unlawfully  retained  by  James  M.  LeveP'  is 
not  based  upon  any  issue  found  in  the  pleadings. 
From  these  conclusions  it  follows  that  the  decree  is 
void  and  the  imprisonment  of  petitioner  unlawful. 
An  order  will  be  entered,  discharging  him  from  cus- 
tody. Pbtitionbb  Dischabgbd. 

Mb.  Chiep  Jtjstiob  Moobb^  Mb.  Justice  Bean  and 
Mb.  Jubtiob  MoBbide  concur. 


Aigaed  July  14,  modifled  AngoBt  1,  1918. 

MEADOW  VALLEY  LAND  CO.  v.  MANEEUD. 

(169  Pac.  559.) 

Setoff  and  Counterclaim— Pleading-— Snfllcieiicy. 

1.  In  an  aetion  on  a  promissory  note,  an  answer  alleging  tbat  de- 
fendant leased  a  horse  to  plaintiff,  which  was  injured  and  died  through 
plaintiff's  want  of  eare,  held  to  state  a  counterclaim  on  contract,  not 
on  tort,  under  Section  74,  L.  O.  L. 

[As  to  demands  which  wiU  support  claims  for  setoff,  see  note 
in  12  Am.  Dec  162.] 

Appeal  and  Erroi^— Review— Harmleea  Error. 

2.  In  an  action  on  promissorj  notes,  the  failure  of  defendant  to 
properly  plead  a  counterclaim  for  the  Talue  of  a  horse  leased  to  plain- 
tiff and  which  died  through  want  of  proper  care,  held  not  to  require 
reversal  under  Article  VII,  Section  3  of  the  Constitution,  of  judgment 
allowing  such  counterclaim. 

Pleading — Setoff  and  Counterclaim — SnAciemcj. 

3.  In  an  action  on  a  promissory  note,  a  counterclaim  alleging  that 
notes  were  procured  by  false  representations,  but  not  alleging  that 
plaintiffs  officer  who  made  the  false  representations  was  then  acting 
within  the  scope  of  his  authority,  held  not  to  state  a  defense. 

Bills  and  NoteB— Actions— Amoont  of  Becovery— AttomeTB*  Fees. 

4.  In  an  action  on  promissory  notes,  where,  by  the  allowance  of  de- 
fendant's counterclaim,  plaintiff  had  judgment  for  only  $48.77,  the 
allowance  of  $100  as  attorneys'  fees  held  unreasonable. 

From  Lane :  Gbobgb  F.  Skipwobth^  Judge. 


304  Meadow  Valley  Land  Co.  v.  Manebud.     [81  Or. 

In  Banc.    Statement  Pbb  Ctjbiajc. 

This  is  an  action  by  the  Meadow  Valley  Land  &  In- 
vestment Company,  a  corporation,  against  Mrs.  Olivia 
Manenid  to  recover  the  amount  of  a  promissory  note 
given  by  the  defendant  to  the  plaintiff  March  20, 1911, 
for  $1,000,  payable  in  one  day,  with  interest  at  8  per 
cent  per  annum,  and  providing  for  the  recovery  of 
a  reasonable  sum  as  attorneys  *  fees  in  case  action  were 
instituted  on  the  note.  The  complaint  avers  that  the 
plaintiff  is  a  corporation ;  that  the  defendant  executed 
to  it  the  promissory  note;  that  no  part  thereof  has 
been  paid;  and  that  $100  is  a  reasonable  sum  to  be 
allowed  as  attorneys'  fees. 

The  answer  denies  some  of  the  allegations  of  the 
complaint,  and  for  further  defenses  sets  forth  ten 
counterclaims,  the  first  eight  of  which  were  allowed 
and  are  not  controverted  herein.  The  ninth  defense, 
which  was  also  sanctioned,  substantially  avers  that  the 
defendant  leased  to  the  plaintiff  a  horse  which  it  stipu- 
lated properly  to  care  for  and  return  to  her  in  good 
condition ;  that  while  the  plaintiff  was  using  the  animal 
it  was  kicked  by  another  horse ;  that  instead  of  caring 
for  the  injured  horse  as  it  had  agreed,  the  plaintiff 
continued  to  work  the  horse  until  December  13,  1913, 
when  it  died ;  and  that  the  animal  was  worth  $300,  no 
part  of  which  has  been  paid. 

The  tenth  counterclaim  alleges  in  effect  that  the 
promissory  note  mentioned  was  given  for  20  shares  of 
the  plaintiff's  capital  stock  then  held  by  I.  P.  Hower, 
who  owed  the  corporation  therefor  a  remainder  of 
$1,000 ;  that  before  procuring  this  stock  the  defendant 
informed  G.  D.  Linn,  an  oflScer  of  the  plaintiff,  of  her 
contemplated  purchases  and  inquired  of  him  as  to  the 
kind  and  value  of  assets  of  the  corporation,  where- 
upon that  agent  detailed  to  her  the  character  and 
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worth  of  the  plaintiff  *s  property,  which  representa- 
tions were  false,  setting  forth  the  particulars ;  that  she 
believed  these  statements,  and  relying  thereon  nego- 
tiated for  the  purchase  of  the  shares  of  stock,  which 
principal  fund  of  the  corporation  was  of  no  value  and 
in  consequence  thereof  she  had  paid  out  on  account 
of  the  stock  so  purchased  $1,961.10,  setting  forth  the 
items  thereof. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer.  At  the  trial  the  defendant's  counsel 
obtafaied  an  order  to  amend  the  answer  so  as  to  aver 
that  the  plaintiff  had  violated  its  contract  to  return 
the  horse,  the  reasonable  value  of  which  was  $300,  and 
that  the  corporation  had  appropriated  the  animal  to 
its  own  use. 

The  court  granted  a  nonsuit  as  to  counterclaim  num- 
bered ten.  In  referring  to  the  attorneys'  fee  as  al- 
leged in  the  complaint,  the  court  told  the  jury  that 
having  heard  the  testimony  on  that  subject,  they  should 
allow  whatever  sum  therefor  they  considered  reason- 
able.   The  defendant 's  counsel  thereupon  inquired : 

**  Suppose  the  jury  should  find  these  counterclaims 
equal  to  the  note  exclusive  of  attorneys'  fees,  should 
there  be  anything  then?  I  claim  there  should  not  be 
anything  brought  in  for  attorneys '  fees. ' ' 

The  court  replied : 

**I  don't  know  whether  you  are  entitled  to  that.  I 
don't  believe  you  are." 

An  exception  to  this  ruling  was  taken.  The  jury 
by  special  verdict  found  that  the  value  of  the  horse 
was  $300 ;  that  after  crediting  this  sum  and  the  amount 
of  the  first  eight  counterclaims  there  remained  due  on 
the  note  $48.77 ;  and  that  $100  was  a  reasonable  attor- 
neys'  fee.  Judgment  was  rendered  thereon  against 
the  defendant  for  $148.77,  from  which  she  appeals, 

81  Or.— 20 
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asserting  an  error  was  committed  in  excluding  her 
tenth  counterclaim.  The  plaintiff  also  appeals  from 
that  part  of  the  judgment  which  awarded  any  sum 
for  the  horse.  Modifibd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  L.  M.  Travis  and  Messrs.  Williams  d  Bean,  with 
oral  arguments  by  Mr.  Travis  and  Mr.  John  M. 
Williams. 

Opinion  Pbb  Cubllm. 

ly  2.  It  is  maintained  by  plaintiff's  counsel  that  the 
part  of  the  answer  alleging  the  injury  to  and  the  death 
of  the  defendant's  horse  is  an  attempt  to  interpose 
a  defense  sounding  in  tort  to  an  action  founded  upon 
a  contract,  and  for  that  reason  the  facts  thus  set  forth 
do  not  constitute  a  counterclaim  within  the  meaning 
of  that  term  as  defined  by  statute :  Section  74,  L.  0.  L. 
The  lease  of  the  horse  arose  out  of  a  contract,  and 
though  the  facts  stated  in  the  answer  relating  thereto 
are  not  well  averred,  this  part  of  the  defense  fairly 
constitutes  a  counterclaim ;  and,  invoking  Section  3  of 
Article  VIE  of  the  Constitution,  relating  to  such  mat- 
ters, the  judgment  in  this  particular  should  be 
approved, 

3,4.  It  is  insisted  by  defendant's  counsel  that  an 
error  was  committed  in  granting  a  judgment  of  nonsuit 
as  to  the  tenth  counterclaim.  It  is  not  averred  in  that 
part  of  the  answer  that  the  plaintiff 's  oflScer  who  made 
the  alleged  false  representations  was  then  acting 
within  the  scope  of  his  authority  or  for  the  plaintiff. 
The  facts  thus  set  forth  do  not  constitute  a  defense 
to  the  action,  and  no  error  was  conmaitted  in  the  re- 
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spect  mentioned.  The  court,  however,  should  have 
instructed  the  jury  as  requested  by  the  defendant  as  to 
the  attorney  *s  fee.  To  allow  the  sum  of  $100  for  col- 
lecting $48.77  as  the  remainder  due  on  a  promissory 
note  is  certainly  unreasonable,  and,  this  being  so,  the 
judgment  is  modified  to  allow  only  $25  as  an  attorney 
f  ee,  and  in  all  other  respects  affirmed. 

Modified  and  Affibmbd. 


Argued  July  12,  affirmed  August  1,  1918. 

FIRST  NAT.  BANK  v.  PACIFIC  TEL.  &  TEL.  CO. 

(159  Pac.  661.) 

Telegri^hs  and  T^lephonae  —  OompeUlng  Ckmnection  Betweoi  Ckmi- 
pasles— iDjanctlTe  Belief. 

1.  Where  a  bank  installed  in  its  building  a  private  intereommuni- 
eafing  telephone  system,  with  its  own  instruments,  with  which  the  H. 
telephone  company  connected,  the  bank  could  not  in  suit  against  the 
P.  telephone  company,  have  injunctive  relief  to  compel  the  latter  to 
eonneet  its  system  to  the  bank's  thus  effecting  a  connection  of  the 
two  telephone  systems,  competitors,  the  H.  company  not  being  a  party 
to  the  suit,  until  the  Public  Service  Commission  fully  considered  all 
questions  involved;  injunction  being  an  extraordinary  remedy,  which 
will  not  be  granted  unless  the  Public  Utilities  Act  (Laws  1911,  p.  483) 
will  work  harmoniously  as  a  result. 

[As  to  power  of  state  or  Public  Service  Commission  to  compel 
puDlic  service  corporations  to  make  connections  with  each  other, 
see  note  in  Ann.  Oaa  1915C,  850.] 

From  Linn :  William  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Beak. 

This  is  a  suit  by  the  First  National  Bank  of  Albany, 
a  corporation,  against  the  Pacific  Telephone  &  Tele- 
graph Company,  a  corporation,  and  George  E.  San- 
ders, and  was  instituted  for  the  purpose  of  perma- 
nently enjoining  the  defendants  from  disconnecting  or 
in  any  manner  interfering  with  or  changing  the  present 
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telephone  connection  between  the  lines  of  the  defend- 
ant telephone  company  and  the  telephone  system 
owned  and  operated  by  the  plaintiff  in  its  banking  in- 
stitution existing  in  the  City  of  Albany,  Oregon.  The 
Circuit  Court  rendered  a  decree  dismissing  the  plain- 
tiff's complaint,  from  which  plaintiff  appeals,  assign- 
ing a  number  of  errors. 

Plaintiff  is  the  owner  of  a  five-story  reinforced  con- 
crete building,  the  first  floor  of  which  is  occupied  by 
the  plaintiff  as  a  banking  institution,  the  remainder 
of  the  building  being  used  for  office  purposes.  Dur- 
ing the  construction  of  the  building  in  1912-13,  the 
plaintiff  caused  to  be  installed  therein  telephone  con- 
duits, and  upon  the  completion  thereof  installed  a  com- 
plete telephone  system  connecting  all  the  various  offices 
in  the  bank  and  the  offices  of  the  First  Savings  Bank, 
another  institution  of  the  plaintiff  situated  in  another 
building  about  one  block  distant,  and  also  installed 
public  stations  therein  for  the  use  of  its  patrons.  The 
telephone  system  can  be  operated  from  any  station  by 
means  of  an  automatic  keyboard,  whereby  direct  con- 
nection is  effected  with  the  main  switchboard.  Upon 
the  completion  of  the  building  the  Home  Telephone 
Company,  a  public  service  corporation  and  the  owner 
of  a  competitive  telephone  system  in  the  City  of 
Albany,  connected  its  trunk  line  with  the  main  switch- 
board of  the  telephone  system  of  plaintiff.  About  the 
same  time  the  defendant  company  installed  a  telephone 
station  in  the  bank  building  and  afterward  the  defend- 
ant company's  trunk  line  was,  at  the  instance  of  plain- 
tiff and  without  the  consent  of  the  defendant  company, 
connected  with  one  of  the  cables  of  plaintiff's  tele- 
phone system,  and  thereby  connection  was  made  with 
the  main  switchboard  of  plaintiff's  intercommuni- 
cating telephone  system.    All  the  incoming  and  out- 
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going  telephone  communications  over  both  the  Home 
and  Pacific  companies^  lines  were  conducted  by  means 
of  the  instruments  used  by  the  plaintiff  in  its  system 
as  well  as  all  intercommunications  between  various 
offices  in  the  two  banking  institutions.  Plaintiff  occu- 
pied the  building  September  1,  1913.  During  that 
month  the.  Pacific  company  objected  to  the  connection 
which  had  been  made  with  the  plaintiff  *s  intercom- 
municating system  and  the  Home  Telephone  system, 
and  informed  the  plaintiff  that  it  would  disconnect  its 
service,  whereupon  plaintiff  instituted  this  suit  and 
obtained  a  temporary  injunction  restraining  the  de- 
fendant from  so  doing. 

The  Pacific  company  answered  and  affirmatively 
alleged  that  it  undertakes  to  furnish  telephone  service 
by  means  of  equipment  owned,  installed,  and  main- 
tained by  it  without  connection  with  the  system  of 
other  telephone  companies  or  with  privately  owned 
equipment.  Temporary  arrangements  were  made  at 
the  suggestion  of  the  chairman  of  the  Public  Service 
Commission  for  service  of  the  Pacific  Telephone  in  the 
plaintiff's  bank  which  was  understood  to  be  without 
prejudice  to  defendants'  case.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  <&  Schmitt,  with  an  oral  argument  by 
Mr.  O.  G.  Schmitt. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Omar  C.  Spencer  and  Messrs.  Carey  <&  Kerr,  with 
an  oral  argument  by  Mr.  Spencer. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  It  not  being  shown  by  the  record  that  the  Pacific 
company  voluntarily  connected  its  system  with  plain- 
tiff's intercommunicating  system  or  the  Home  Tele- 
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phone  system,  the  suit  in  effect  is  to  compel  the  de- 
sired connection.  The  Pacific  company  asserts  that  it 
holds  itself  ont  to  provide  all  the  instrumentalities  and 
facilities  necessary  and  essential  to  the  furnishing  of 
telephone  service.  It  is  not  engaged  in  furnishing  ser- 
vice which  consists  of  connecting  privately  owned 
equipment  with  its  own  instrumentalities  and  lines. 

At  the  threshold  of  this  case  we  are  met  by  the  con- 
tention of  counsel  for  the  Pacific  company  that  the 
Circuit  Court  has  no  original  jurisdiction  over  the 
regulation  of  public  utilities  such  as  the  Pacific  Tele- 
phone system;  that  the  power  of  regulation  is  con- 
ferred upon  the  Public  Service  Commission  by  virtue 
of  the  Session  Laws  of  1911,  page  483,  known  as  the 
Public  Utilities  Act,  which  was  passed  by  the  legis- 
lative assembly  and  afterward  ratified  upon  a  refer- 
endum to  the  people. 

Section  6  of  this  act  provides  as  follows : 

**The  Railroad  Commission  of  Oregon  (now  Public 
Service  Commission)  is  vested  with  power  and  juris- 
diction to  supervise  and  regulate  every  public  utility 
in  this  state,  and  to  do  all  things  necessary  and  con- 
venient in  the  exercise  of  such  power  and  jurisdiction.  ^ ' 

Section  54  of  the  act  provides  for  a  review  of  any 
order  or  procedure  before  the  Public  Service  Commis- 
sion by  a  suit  in  the  Circuit  Court  of  the  county  in 
which  the  hearing  was  held  against  the  commission  as 
defendant  to  vacate  and  set  aside  any  such  order  or 
specified  portion  thereof  on  the  ground  that  the  order 
or  portion  thereof  is  unlawful.  That  right  or  recourse 
to  the  courts  should  be  exercised  within  90  days  after 
the  rendition  of  such  order  or  determination.  It  is 
urged  on  behalf  of  the  defendant  company  that  this 
act  provides  a  complete,  adequate  plan  for  the  deter- 
mination of  all  matters  connected  with  the  regulation 
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of  public  utilities ;  that  the  bank  by  this  proceeding  is 
endeavoring  to  make  of  the  Circuit  Court  a  body  of 
equal  original  jurisdiction  with  the  Public  Service 
Commission,  in  such  matters  which  has  no  sanction  in 
law.  We  are  referred  to  the  case  of  Ford  v.  Oregon 
Elec.  Ry.  Co.,  60.Or.  278  (117  Pac.  809,  Ann.  Cas.  1914A, 
280, 36  L.  R.  A.  (N.  S.)  358),  where  the  plaintiff  sought 
specific  performance  from  the  railway  company,  of  a 
contract  to  stop  local  trains  at  a  road  crossing  on  the 
land  of  plaintiff.  In  the  determination  of  the  case  we 
discussed  the  Bailroad  Commission  Act  and  held  that 
the  regulation  of  the  stopping  of  trains  is  a  duty  im- 
posed in  the  first  instance  upon  the  railroad  commis- 
sion of  the  state  under  the  provisions  of  Chapter  53, 
Laws  of  1907,  page  67,  known  as  the  Railroad  Commis-  v 
sion  Act,  Section  6875  et  seq.,  L.  0.  L. ;  that  under  the 
present  regime,  if  a  court  of  equity  should  take  cog- 
nizance in  the  first  instance,  regardless  of  the  general 
plan  of  the  railroad  commission,  it  would  doubtless 
tend  to  a  confusion  of  results  to  the  detriment  of  the 
public  interests.  Under  the  law  the  orders  of  the  com- 
mission may  be  rescinded  or  amended  from  time  to 
time  according  to  change  of  conditions  or  requirements 
of  necessity. 

The  Public  Utilities  Act  further  amplifies  the  gen- 
eral plan  of  regulation  by  the  Public  Service  Commis- 
sion in  Oregon  subjecting  more  utilities  to  regulation 
so  that  even  greater  confusion  in  the  matter  of  control 
would  follow  if  the  various  Circuit  Courts  of  the  state 
were  held  to  have  original  jurisdiction  with  the  Pub- 
lic Service  Commission  in  the  regulation  of  public 
utilities.  The  power  of  the  Public  Service  Commis- 
sion to  regulate  was  discussed  in  Portland  Ry.,  L.  <& 
P.  Co.  V.  City  of  Portland  (D.  C),  210  Fed.  667,  in 
which  case  the  city  attempted  to  regulate  the  rates  of 
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the  utility.  United  States  District  Judge  Bean  held 
that  under  the  Public  Utilities  Act  the  authority  to 
regulate  was  conferred  in  the  first  instance  exclusively 
upon  the  Public  Service  Commission,  saying : 

''There  cannot  be  two  public  bodies  existing  at  the 
same  time  with  original  jurisdiction  to  prescribe  and 
fix  the  only  lawful  rates  to  be  charged  by  a  public  util- 
ity. •  •  The  purpose  (of  the  Public  Utilities  Act)  was 
to  provide  a  uniform  system  throughout  the  entire 
state  for  the  control  and  regulation  of  public  utilities 
and  fixing  the  rates  to  be  charged  by  them,  and  to 
create  a  tribunal  for  that  purpose.^' 

In  Pacific  Telephone  &  Telegraph  Co.  v.  Wright- 
Dickinson  Hotel  Co.  (D.  C),  214  Fed.  666,  District 
Judge  WoLVEBTON,  in  speaking  of  the  Public  Utilities 
Act,  said : 

"This  act  has  for  its  purpose  the  regulation  of  the 
public  utilities  of  the  state,  and  the  conferring  of  power 
and  jurisdiction  upon  the  railroad  commission  of  the 
state  (now  the  Public  Service  Commission)  to  super- 
vise and  regulate  such  utilities.  *  *  By  Section  6  *the 
Railroad  Commission  of  Oregon  (the  Public  Service 
Commission)  is  vested  with  power  and  jurisdiction  to 
supervise  and  reflate  every  public  utility  in  this  state, 
and  to  do  all  things  necessary  and  convenient  in  the 
exertise  of  such  power  and  jurisdiction* — a  power  and 
jurisdiction  very  broad  and  very  comprehensive.** 

It  is  further  urged  on  behalf  of  the  Pacific  company 
that  if  it  be  assumed  that  the  Circuit  Court  has  origi- 
nal concurrent  jurisdiction  with  the  Public  Service 
Commission  in  regulating  public  utilities  in  Oregon, 
that  there  is  no  authority  to  compel  a  telephone  com- 
pany to  connect  with  the  private  equipment  of  a  sub- 
scriber. The  particular  facts  relating  to  this  phase 
of  the  case  should  be  borne  in  mind.  The  bank  has 
installed  what  is  called  a  private  intercommunicating 
system.    This  is  composed  of  wires  running  through 
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the  banky  upon  which  are  located  various  telephone 
stations.  At  each  of  these  stations  the  bank  has  in- 
stalled its  own  instruments,  and  a  person  may  com- 
municate from  one  of  these  stations  with  a  person  at 
any  other  station  on  the  system  by  taking  down  an  in- 
strument and  giving  the  proper  signal.  This  private 
system  is  owned,  controlled  and  maintained  by  the 
bank.  It  is  insisted  on  behalf  of  the  Pacific  company 
that  this  intercommunicating  system  was  installed  with 
the  bank  at  a  time  when  it  knew  that  the  Pacific  com- 
pany furnished  its  own  intercommunicating  system  to 
which  it  willingly  connected,  but  that  the  Pacific  com- 
pany did  not  connect  with  any  private  system  or  in- 
strument over  which  it  had  no  control.  The  bank  in- 
stalled its  private  system  and  a  connection  was  made 
between  this  and  the  lines  of  the  Home  company  in 
Albany.  Thereafter  the  bank,  without  any  authority 
from  the  Pacific  company  and  without  any  knowledge 
on  its  part,  connected  a  trunk  line  of  the  Pacific  com- 
pany which  had  been  installed  running  to  a  booth  in 
the  bank  for  temporary  service  with  the  private  inter- 
communicating system  of  the  bank.  This  suit  was  in- 
stituted to  legalize  such  connection  or  practically  to 
enforce  a  connection  by  the  Pacific  company  with  the 
private  interconamunicating  system  of  the  plaintiff  and 
the  system  of  the  Home  Telephone  Company. 

Section  7  of  the  Public  Utilities  Act  provides  as 
follows : 

''Every  public  utility  is  required  to  furnish  adequate 
and  safe  service,  equipment  and  facilities,  and  the 
charges  made  by  any  public  utility  for  any  heat,  light, 
water  or  power  produced,  transmitted,  delivered  or 
furnished  or  *  *  for  any  transportation  of  persons  or 
property  by  street  railroad,  or  for  anv  service  ren- 
deed  or  to  be  rendered  in  connection  therewith  shall 
be  reasonable  and  just,  and  every  unjust  or  unreason- 
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able  charge  for  such  service  is  prohibited  and  declared 
to  be  unlawful.'* 

By  S.^tion  64  of  the  act  it  is  made  unlawful  **for 
any  public  utility  to  demand,  charge,  collect  or  receive 
from  any  person,  firm  or  corporation  less  compensa- 
tion for  any  service  rendered  or  to  be  rendered  by 
said  public  utility  in  consideration  of  the  furnishing 
by  said  person,  firm  or  corporation  of  any  part  of  the 
facilities  incident  thereto:  Provided,  nothing  herein 
shaU  be  construed  as  prohibiting  any  public  utility 
from  renting  any  facilities  incident  to  •  •  the  convey- 
ance of  telephone  messages  and  paying  a  reasonable 
rental  therefor,  or  as  requiring  any  pubUc  utiUty  to 
furnish  any  part  of  such  appliances  which  are  situ- 
ated in  and  upon  the  premises  of  any  consumer  or  user, 
except  telephone  station  equipment  upon  the  sub- 
scriber's premises,  and  unless  otherwise  ordered  by 
the  commission  meters  and  appliances  for  measure- 
ments of  any  product  or  service.'' 

It  is  provided  in  Section  8  of  the  act  that : 

**  Every  public  utility,  and  every  person,  association 
or  corporation  having  conduits,  subways,  street  rail- 
way tracks,  poles  or  other  equipment  on,  over  or  un- 
der any  street  or  highway  shall  for  a  reasonable  com- 
pensation permit  the  use  of  the  same  by  any  pubUc 
utility  whenever  public  convenience  or  necessity  re- 
quire such  use  and  such  use  will  not  result  in  irrep- 
arable injury  to  the  owner  or  other  users  of  such 
equipment  nor  in  any  substantial  detriment  to  the  ser- 
vice to  be  rendered  by  such  owners  or  other  users. 

The  question  of  the  connection  of  plaintiff's  inter- 
communicating system  with  the  Pacific  company 's  sys- 
tem was  passed  on  by  the  Public  Service  Commission 
December  5,  1913.    The  commission  said: 
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**From  the  foregoing  the  commission  finds  that  the 
defendant  is  nnder  no  obligation  to  connect  its  tele- 
phone system  with  that  of  any  private  utility  and  that 
the  plaintiff,  the  First  National  Bank  of  Albany,  does 
not  come  within  the  purview  of  Section  8,  Chapter  279, 
of  the  General  Laws  of  Oregon  for  the  year  1911 '^ 
First  Nat.  Bank  of  Albany  v.  Pacific  Telephone  £  Tele- 
graph Co.,  25  C.  L.,  p.  880. 

It  will  be  seen,  therefore,  that  while  the  question  of 
the  connection  of  the  system  of  defendants  with  the 
private  telephone  system  of  plaintiff  has  been  con- 
sidered by  the  Public  Service  Commission,  the  question 
of  the  installation  of  a  system  in  the  plaintiff  *s  bank 
to  be  used  jointly  in  connection  with  the  Pacific  com- 
pany's and  the  Home  Telephone  Company's  systems, 
and  to  be  under  the  joint  control  of  those  companies 
or  the  control  of  some  gt^^i-public  corporation  and  to 
be  regulated  by  the  Public  Service  Commission,  does 
.  not  appear  to  have  been  submitted  to  it. 

An  injunction  is  an  extraordinary  remedy,  and  in 
order  for  the  plaintiff  to  avail  itself  of  this  remedy, 
the  circumstances  of  the  case  should  be  such  that  the 
harmonious  working  of  the  law  involved  would  result. 
Until  the  Public  Service  Commission  has  fully  con- 
sidered all  the  questions  involved  in  this  case,  a  court 
of  equity  should  not,  under  all  the  circumstances,  inter- 
fere and  grant  injunctive  relief. 

It  was  plainly  stated  by  counsel  for  plaintiff  upon 
the  argument  that  any  fair  arrangement  whereby 
plaintiff  can  have  the  service  of  both  the  Pacific  Tele- 
phone system  and  the  Home  Telephone  system  with- 
out two  sets  of  telephone  instruments  is  much  desired, 
and  would  be  satisfactory  to  plaintiff.  Plaintiff  as- 
serts that  it  is  willing  for  the  Pacific  company  to  in- 
stall the  intercommunicating  system  in  its  bank  build- 
ing, or  take,  use  and  control  plaintiff's  system  if  that 
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company  will  permit  the  Home  Telephone  system  to  be 
also  connected  therewith?  Such  an  adjustment  would 
be  making  a  connection  of  the  two  systems,  and  a  kind 
of  joint  traffic  arrangement  between  the  two  telephone 
companies  and  necessitate  the  consideration  of  the  in- 
terest of  plaintiflf  and  the  two  telephone  companies 
and  of  the  public,  and  is  a  proper  question  for  the 
consideration  of  the  Public  Service  Conmiission.  Pub- 
Uc  utilities  wherein  complex  matters,  agreements  or 
arrangements  are  involved  should  not  be  attempted  to 
be  regulated  by  injunction.  The  rule  sanctioned  in 
Pond,  Public  Utilities,  Section  554,  reads  thus : 

' '  The  courts  are  agreed  that  in  the  absence  of  a  con- 
tract between  competing  or  connecting  companies  for 
the  physical  connection  of  their  telephone  plants  or  of 
a  constitutional  or  statutory  reqmrement  that  such 
plants  be  connected  for  the  purpose  of  exchanging  ser- 
vice, such  companies  cannot  be  required  to  make  a 
physical  connection  of  their  plants  by  the  use  of  a 
common  switchboard  or  trunk  line  between  their  ex- 
changes, although  the  few  decisions  on  this  point  sug- 
gest that  the  power  resides  in  the  state  to  make  and 
enforce  such  a  requirement  in  the  form  of  a  regula- 
tion of  the  service. '* 

See,  also,  Wyman,  Pub.  Service  Corp.,  §  551. 

The  Public  Utilities  Act  is  designed  to  promote  effi- 
ciency in  service  by  public  utilities,  and  in  order  to  ob- 
tain such  result  there  must  be  uniformity  in  the  con- 
trol and  regulation  of  such  utilities.  To  accomplish 
this  the  statute,  which  is  the  expression  of  the  will  of 
the  people  in  the  exercise  of  their  sovereign  power, 
confers  exclusive  jurisdiction  to  supervise  and  regu- 
late upon  the  Public  Service  Commission  in  the  first 
instance. 

The  Home  Telephone  Company  is  materially  inter- 
ested in  any  arrangement  that  may  be  made  for  a  con- 
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nection  of  its  system  with  that  of  another  telephone 
company,  and  can  be  cited  to  appear  before  the  Pub- 
lic Service  Commission  in  an  appropriate  proceeding. 
It  is  not  a  party  to  this  suit. 

The  jurisdiction  of  the  Public  Service  Commission 
both  under  the  old  law  and  the  Public  Utilities  Act  has 
been  upheld  by  state  and  federal  courts  in  the  cases 
above  mentioned :  Portland  Ry.,  L.  <&  P.  Co.  v.  Railroad 
Commission,  56  Or.  468  (105  Pac.  709,  109  Pac.  273) ; 
Id.,  229  U.  S.  397  (57  L.  Ed.  1248,  33  Sup.  Ct.  Eep.  820). 
That  tribunal  has  exercised  the  authority  conferred  by 
this  law  in  the  matter  of  Pacific  Tel.  d  Tel.  Co.  v. 
Wright-Dickinson  Hotel  Co.  (D.  C),  214  Fed.  666, 
wherein  physical  connection  between  the  Pacific  and 
Home  companies'  systems  in  the  Oregon  Hotel  was 
found  to  be  feasible,  and  ordered  to  be  made  and  ad- 
justed matter  of  compensation  for  the  joint  service 
required. 

At  the  present  stage  of  the  controversy  we  do  not 
deem  that  the  interposition  of  a  court  of  equity  to 
grant  injunctive  relief  would  be  warranted.  It  fol- 
lows that  the  decree  of  the  lower  court  should  be 
affirmed,  and  it  is  so  ordered.  Affibmed. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  McBbide 
and  Mb.  JtJSTicE  Benson  concur. 
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Ar^ed  July  11,  reversed  Atigoit  1,  1916. 

YOUNG  V.  PBOUTY  LUMBEE  CO. 

(159  Pae.  565.) 

NegUgence— Ckmtaribiitocy  NegUgenc^— Dntj  to  Obferve  and  ATold 
Dangw. 

1.  An  invitee  at  a  BawmiU  was  negligent  where  be  saw  that  'a  plank 
was  about  to  be  thrown  down  to  a  platform  on  which  he  was  stand- 
ing, and  then  looked  away  without  taking  further  preeautions,  and 
was  injured  thereby. 

[As  to  what  contributory  negligence  is  and  when  it  prevents  a 
recovery,  see  note  in  8  Am.  St.  Bep.  649.] 

From  Clatsop:  Jamss  A.  Eakin,  Judge. 

Department  1.    Statement  by  Mb.  Justicb  Benson. 

This  is  an  action  by  James  Young  against  the 
Prouty  Lumber  &  Box  Company,  a  corporation,  based 
upon  the  following  facts : 

Plaintiff  is  a  teamster,  who,  at  the  time  of  the  acci- 
dent which  was  the  basis  of  this  action,  was  employed 
in  hauling  lumber  for  the  City  of  Seaside  from  -defend- 
ant's sawmill.  A  plank  3  inches  thick,  12  inches  wide 
and  32  feet  long,  being  dropped  from  the  conveyor  to 
a  receiving  platform  about  6  feet  below,  struck  plain- 
tiff, breaking  his  leg.  A  trial  being  had,  a  verdict 
and  judgment  for  plaintiff  resulted,  from  which  de- 
fendant appeals.  Reversed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  C.  Fulton  and  Mr.  Victor  J.  Miller,  with 
an  oral  argument  by  Mr.  Fulton. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Littlefield  <&  Maguire  and  Messrs.  Norblad  <t 
Hesse,  with  an  oral  argument  by  Mr.  Edwin  V.  Little- 
field. 
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Mb.  Justigb  Benson  delivered  the  opinion  of  the 
court 

1.  The  important  question  to  be  considered  is  defend- 
ant's motion  for  a  directed  verdict,  which  was  d^iied 
by  the  trial  court.  This  ruling  is  assigned  as  error. 
In  order  that  the  situation  may  be  clearly  understood, 
it  should  be  stated  that  the  sawmill  extends  east  and 
west;  the  logs  entering  at  the  east  side  and  emerging 
as  a  manufactured  product  at  the  west  end.  Outside 
of  the  inclosed  portion  of  the  mill  upon  the  west  a  plat- 
form, which  is  a  continuation  of  the  mill  floor,  extends 
for  about  72  feet,  bearing  two  parallel  sets  of  rollers 
or  conveyors,  30  inches  high,  for  the  distribution  of 
lumber.  Upon  the  south  side  of  this  platform,  and  at- 
tached to  it,  is  a  receiving  platform  3%  feet  lower,  to 
which  lumber  is  dropped  from  the  south  conveyor  for 
loading  upon  wagons.  For  the  purpose  of  loading  his 
wagon,  the  plaintiff  had  driven  alongside  this  receiv- 
ing platform,  and,  having  placed  upon  it  two  or  three 
planks,  was  waiting  for  others  to  be  sawed. 

We  next  consider  the  plaintiff's  own  testimony  as 
to  how  the  accident  occurred.    It  is  as  follows : 

''Q.  To  your  knowledge — ^well,  what  were  you  wait- 
ing for  on  the  platform  f 

''A.  I  told  you  half  a  dozen  times  I  was  waiting  for 
that  pile  of  lumber  for  me  to  load. 

''Q.  You  were  waiting  for  the  mill  to  cut! 

**  A.  Cut  that,  my  plank. 

''Q.  These  planks! 

'*A.  Cut  that  plank  that  belongs  out  there  on  the 
bridge. 

*'Q.  Well,  did  you  know  where  it  would  come  when 
it  was  cutT 

'*A.  I  supposed  it  came  down  on  the  platform;  yes. 

''Q.  You  knew,  then,  as  soon  as  they  struck  a  log, 
found  a  log  that  was  of  the  right  kind,  of  the  right 
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lengthy  this  plank  would  be  cut  and  rolled  out  on  this 
roll  way,  didn^t  yout 

''A.  Yes,  sir. 

''Q.  And  you  knew,  after  it  got  out  on  the  rollway, 
it  would  be  thrown  down  on  this  platform  T 

*'A.  Sure. 

*'Q.  And  you  were  waiting  there  for  that! 

''A.  Yes,  sir. 

'*Q.  That  is  what  you  were  standing  there  fort 

''A.  That  is  what  I  was  standing  there  for. 

*'Q.  So  you  could  see  it  coming  quickly! 

''A.  [No  response.] 

''Q.  I  say,  you  were  waiting  so  you  could  ase  it 
come  and  get  ready! 

**A.  Yes,  sir. 

''Q.  Well,  you  saw  this  plank  coming,  didn^t  you! 

'*A.  Yes,  sir. 

*'Q.  Sure — and  you  knew  they  were  going  to  throw 
it  down  on  the  platform ;  you  knew  that  is  where  that 
timber  was  going  to  be  thrown,  right  down  on  the  plat- 
form where  you  were  standing! 

''A.  It  would  not  go  any  place  else. 

**Q.  No — ^well,  did  you  see  them  throw  it  on  to  the 
platform! 

''A.  I  see  them  catch  hold  of  it;  yes. 

^'Q.  To  throw  it! 

''A.  Yes. 

*'Q.  Did  you  look  where  they  were  going  to  throw 
it! 

*'A.  Look! 

*'Q.  Yes. 

**A.  I  was  watching  them. 

''Q.  Did  you  see  it  come  down  toward  you! 

''A.  I  don't  know  J  I  thought  I  was  plumb  out  of 
the  way. 

'*Q.  You  thought  you  were  clear  out  of  the  way! 

*'A.  Yes. 

''Q.  They  were  right  up  above  you,  not  over  7  feet 
from  you! 

*' A.  Gee  whiz,  I  was  away  out  from  where  they  were 
throwing  the  lumber. 
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*'Q.  I  understood  you  to  say  you  were  about  7  feet 
from  where  they  were. 

''A.  I  was  at  the  end  of  the  platform — ^where  I  was 
standing. 

'*Q.  You  were  about  7  feet  from  the  plank,  and  you 
saw  them  throw  the  plank! 

*'A.  [No  response.] 

*'Q.  You  saw  the  plank  coming! 

'*A.  No;  I  would  not  say  I  saw  the  plank  coming. 

''Q.  But  you  saw  them  throw  the  plank! 

''A.  I  seen  the  plank  up  there. 

* '  Q.  I  say,  you  said  you  saw  them  throw  the  plank, 
didn  't  you  t 

' '  Mr.  McQuire :  No,  sir ;  he  did  not 

**A.  No,  sir;  I  did  not. 

*'Q.  You  knew  they  were  going  to  throw  it! 

'*A.  Yes. 

*'Q.  You  saw  them  stop  the  plank,  didn't  yout 

''A.  Yes.  sir. 

**Q.  Sure — and  you  saw  Mr. — ^I  can't  think  of  his 
name — Kutcher  take  hold  of  the  plank  to  throw  it! 

''A.  No;  Mr.  Kutcher  never  had  hold  of  that  plank. 

''Q.  Who  did! 

*'A.  Grant  and  that  tall  fellow  there. 

**Q.  Oh,  yes;  what's  his  name,  Kutcher,  this — that 
is  the  man  ! 

''A.  The  man  in  the  center  there  [indicating]. 

''Q.  Yes;  you  saw  that  man  take  hold! 

*'A.  And  Mr.  Grant. 

''Q.  Yes;  Mr.  Grant;  and  you  saw  Mr.  Kutcher! 

*'A.  Yes. 

**Q.  Take  hold  of  the  plank  to  throw  it  down,  didn't 
you! 

*'A.  Well,  I  didn't  take  no  notice. 

'*Q.  You  tell  the  jury  that  you  were  standing  down 
on  this  platform,  waiting  for  this  plank  to  be  thrown 
on  the  platform — ^you  saw  it  rolled  out  on  the  rollers, 
saw  Mr.  Grant  take  hold  of  it,  to  throw  it  down,  and 
knew  it  was  coming  down,  yet  you  didn't  look  to  see 
where  you  were  when  they  were  throwing  it— that 
can't  be  true,  Mr.  Young! 

81  Or.— ai 
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''A.  I  must  have  misunderstood  you. 

**Q.  I  want  to  be  perfectly  fair  with  you — you  knew 
it  was  coming  down! 

''A.  Yes. 

'*Q.  You  saw  it  come  outt 

''A.  Yes. 

''Q.  And  you  saw  Mr.  Grant  take  hold  of  one  end, 
didn't  you,  to  throw  it  off  T 

''A.  I  saw  him  pack  it  over  on  the  rollers  next  to 
him. 

''Q.  Yes;  did  the  plank  extend  beyond  the  end  of  the 
rollers  anyT 

*'A.  I  would  not  say  about  that. 

' '  Q.  No ;  but  you  knew  they  were  going  to  throw  it 
down  toward  you! 

''A.  I  knew  they  were  going  to  throw  it  down. 

*'Q.  Still  you  didn't  look! 

'*A.  No. 

''Q.*  You  didn't  look! 

''A.  I  thought  I  was  out  of  the  way,  plumb  out  of 
the  way. 

''Q.  You  thought  surely  you  were  out  of  the  wayT 

''A.  Yes.  sir. 

''Q.  So  you  didn't  take  the  precaution  to  take  the 
second  look! 

'*A.  No,  sir. 

*'Q.  Now,  that  is  the  truth  T 

*'A.  That  is  the  truth,  sir. 

'*Q.  The  whole  truth,  the  square  truth? 

'*A.  As  far  as  I  know;  I  thought  I  was  safe. 

''Q.  You  thought  you  were  in  a  safe  placet 

*'A.  I  thought  I  was  in  a  safe  place. 

''Q.  So  you  didn't  look  at  allt 

''A.  No." 

This  testimony  is  the  clearest  and  strongest  pro- 
duced for  plaintiff,  and  is  not  in  any  way  aided  or 
strengthened  by  any  of  defendant's  witnesses.  From 
his  own  testimony  it  seems  to  us  perfectly  clear  that 
he  knew  all  the  conditions  which  existed  at  the  time 
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of  the  accident.  No  notice  or  warning  of  any  sort 
could  have  been  given  by  the  men  handling  the  plank 
which  conld  have  enlightened  him  in  any  degree  as  to 
the  impending  danger,  for  he  knew  all  that  they  knew. 
It  is  true  that  he  was  an  invitee,  and  therefore  the  de- 
fendant was  under  obligation  to  use  reasonable  or 
ordinary  care  to  keep  the  premises  in  a  safe  and  suit- 
able condition,  so  that  he  should  not  be  unnecessarily 
or  unreasonably  exposed  to  danger.  At  the  same  time 
it  must  not  be  forgotten  that  the  plaintiff  is  also  under 
obligation  to  exercise  ordinary  care  in  the  protection 
of  his  person  from  obvious  dangers.  If  the  servants 
of  defendant  were  negligent  in  wrongly  judging  that 
plaintiff  was  in  a  safe  place,  it  must  follow  that  plain- 
tiff was  equally  negligent  in  the  same  particular.  His 
negligence  and  theirs  were  concurrent  and  simul- 
taneous, and  consequently  the  court  committed  error 
in  denying  the  request  for  a  directed  verdict. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  enter  a  judgment  for  the  defendant. 

Bevebsed  and  Remanded. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  McBbidb  concur. 


Motion  to  dismiss  allowed  August  1,  1916. 

D^ABCYv.SANFORD. 

(159  Pac.  567.) 

Appeal  and  Ertor— NecesBary  Parties— How  Detemiined. 

1.  Whether  one  is  a  necessary  party  to  an  appeal  depends  not  on 
whether  he  is  adverse  to  the  appealing  party,  but  whether  he  will  be 
injuriously  affected  by  modification  or  reversal. 
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Appeal  and  Error— Nacetsarj  Partial — ^Notice — ''AdYersa  Party." 

2.  Where  the  maker  of  a  note  secured  judgment  against  the  as- 
signee and  the  maker'a  former  partner,  decreeing  the  note  paid  and 
canceled  for  fraud  of  such  partner  in  securing  it  and  failing  to  pay 
it  as  agreed,  the  partner  was  a  necessary  and  "adverse  party/'  and 
notice  of  appeal,  to  him,  was  required  under  section  550,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  617,  as  to  notice  of  appeal. 

From  Marion:  William  Galloway,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Habbis. 

T.  E.  Sheridan  was  the  president  and  manager  of 
the  First  National  Bank  of  Roseburg  until  S.  A.  San- 
ford  was  appointed  trustee  to  wind  up  the  affairs  of 
the  bank.  On  March  28,  1904,  W.  J.  D'Arcy  signed 
a  promissory  note  for  $3,673.50,  payable  to  the  First 
National  Bank  of  Roseburg.  After  his  appointment 
as  trustee  S.  A.  Sanf  ord  commenced  an  action  on  June 
30,  1911,  against  D^Arcy  to  recover  on  the  note,  and 
the  latter  then  filed  a  complaint  in  equity  in  the  nature 
of  a  cross-bill,  and  which  for  convenience  will  be  called 
a  cross-bill,  making  S.  A.  Sanf  ord,  T.  R.  Sheridan  and 
R.  S.  Sheridan  defendants. 

In  1900  D'Arcy  and  the  two  Sheridans  formed  a 
partnership  to  deal  in  lands.  T.  R.  Sheridan  obtained 
moneys  for  the  partnership  from  time  to  time  from 
the  First  National  Bank  of  Roseburg  on  the  note  of 
plaintiff  and  R.  S.  Sheridan.  The  moneys  furnished 
by  the  bank  were  used  by  T.  R.  Sheridan  in  the  pur- 
chase, in  his  own  name,  of  lieu  land  certificates,  which 
had  been  originally  issued  by  the  state  land  board  of 
Oregon.  The  national  government,  however,  refused 
to  approve  the  selections  made  by  the  State  of  Oregon, 
and  consequently  the  lieu  land  certificates  held  by 
T.  R.  Sheridan  were  canceled  and  all  the  moneys  re- 
ceived by  the  state  when  these  certificates  were  origi- 
nally issued  were  returned  to  T.  R.  Sheridan  to  whom 
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the  state  paid  $4,711.99  in  1904,  for  the  certificates  held 
by  him. 

W.  J.  D'Arcy  filed  the  cross-bill  for  the  purpose  of 
preventing  Sanf ord  from  proceeding  with  the  prosecu- 
tion of  the  action  at  law.  The  plaintiff  in  this  suit 
alleges  in  the  cross-bill  that  when  the  partnership  was 
formed,  it  was  agreed  that  T.  E.  Sheridan  would  sup- 
ply the  money  while  W.  J.  D  'Arcy  and  E.  S.  Sheridan 
would  perform  all  the  services  necessary  to  conduct 
the  business ;  that  when  D  *Arcy  signed  the  note  T.  E. 
Sheridan  promised  to  sign  it  and  also  to  procure  the 
signature  of  E.  S.  Sheridan;  that  the  money  returned 
by  the  state  to  T.  E.  Sheridan  belonged  to  the  partner- 
ship and  was  appropriated  by  Sheridan  to  his  own  use ; 
that  at  all  times  until  June  30,  1911,  D'Arcy  believed 
that  the  other  partners  had  signed  the  note,  and  that 
T.  E.  Sheridan  had  paid  the  note  out  of  the  funds 
received  from  the  state ;  that  all  the  business  with  the 
bank  was  conducted  through  T.  E.  Sheridan,  the  presi- 
dent and  manager,  and  that,  therefore,  the  bank  had 
full  knowledge  of  all  the  dealings  among  the  members 
of  the  partnership.    The  court  found  that : 

**At  and  prior  to  the  time  the  said  defendant  T.  E. 
Sheridan  received  said  last-mentioned  siun  of  money 
from  the  State  of  Oregon  it  was  understood  and 
agreed  among  the  members  of  the  said  copartnership 
that  he,  the  said  T.  E.  Sheridan,  should  apply  the  same 
in  payment  of  the  said  note  for  $3,673.50  mentioned  in 
the  pleadings  herein.*^ 

And  the  trial  court  further  found  that  the  bank  had 
full  knowledge  of  all  the  dealings  '*  among  the  mem- 
bers of  the  said  copartnership  for  and  on  account  of 
the  fact  that  at  all  the  times  aforesaid  the  said  defend- 
ant T.  E.  Sheridan  was  the  president  and  manager  of 
the  said  First  National  Bank  of  Eoseburg/' 
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The  decree  enjoined  the  further  prosecution  of  the 
action  at  law  and  adjudged : 

''That  the  note  mentioned  in  the  complaint  in  said 
action  at  law  was  fully  paid  and  satisfied  long  prior 
to  the  conmiencement  of  the  said  action  at  law.  * ' 

Sanford  alone  appealed.  D'Arcy  is  the  only  party 
to  the  suit  upon  whom  notice  of  appeal  was  served, 
and  he  now  moves  to  dismiss  the  appeal. 

Motion  Allowed. 

Mr.  John  A.  Carson  and  Mr.  Peter  H.  D'Arcy,  for 
the  motion. 

Mr.  John  Bayne,  contra. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

It  appears  from  an  affidavit  filed  on  behalf  of  the 
appellant  that  notice  of  appeal  was  not  served  ' '  on  any 
party  other  than  the  plaintiff,  for  the  reason  that  de- 
fendant R.  S.  Sheridan  had,  in  effect,  never  appeared, 
and  the  answer  of  the  defendant  T.  B.  Sheridan  shows 
that  he  was  not  adverse  to  the  defendant  S.  A.  San- 
ford.'* The  appellant  claims  that  R.  S.  Sheridan  did 
not  in  fact  appear  in  the  suit,  and  that  although  the 
records  originally  made  in  the  Circuit  Court  recite 
his  appearance,  nevertheless  that  tribunal  had  the 
power  at  any  time  to  correct  the  recitals  so  that  they 
would  speak  the  truth  and  say  that  R.  S.  Sheridan  did 
not  appear.  It  will  not  be  necessary,  however,  to 
determine  whether  the  nisi  prius  court  could  make  the 
correction  after  an  appeal. 

1,  2.  T.  R.  Sheridan  appeared  in  the  suit  by  filing 
a  demurrer  and  then  an  answer.  The  decree  appealed 
from  prevents  the  successor  of  the  bank  from  recover- 
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ing  on  the  note.  The  pleadings  admit  a  partnership 
between  D  *Arcy  and  the  two  Sheridans.  If  the  decree 
should  be  reversed  by  this  court,  and  it  should  be  ruled 
here  that  Sanford  could  recover  from  D'Arcy  and 
compel  him  to  pay  the  note,  then  it  is  clear  that  the 
latter  would  have  a  claim  against  T.  B.  Sheridan. 
The  test  is  not  whether  T.  R.  Sheridan  is  adverse  to 
Sanford,  but  it  is  whether  a  reversal  or  modification  of 
the  decree  would  injuriously  affect  T.  R.  Sheridan: 
Smith  V.  Burns,  71  Or.  133, 134  (135  Pac.  200, 142  Pac. 
352,  Ann.  Gas.  1916A,  666,  L.  R.  A.  1915A,  1130) ;  The 
Victorim,  24  Or.  121,  127  (32  Pac.  1040,  41  Am.  St. 
Rep.  838).  A  reversal  or  modification  of  the  decree 
would  injuriously  affect  the  interest  of  T.  R.  Sheridan, 
and  service  of  notice  of  appeal  upon  him  was  essential 
to  confer  jurisdiction  upon  this  court,  even  though  he 
is  a  codefendant  with  the  appellant:  Lane  v.  Went- 
worth,  69  Or.  242,  245  (133  Pac.  348,  138  Pac.  468). 
Appellate  jurisdiction  depends  upon  service  of  notice 
upon  all  adverse  parties,  and  therefore  the  appeal 
must  be  dismissed  because  notice  was  not  given  to 
T.  R.  Sheridan,  who  is  an  adverse  party  within  the 
meaning  of  Section  550,  L.  0.  L.,  amended  by  Chapter 
319,  Laws  of  1913. 
The  motion  to  dismiss  the  appeal  is  allowed. 

Appeal  Dismissed. 

Mb.  Justice  Eakin  took  no  part  in  the  considera- 
tion of  this  case. 
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Ar^ed  Jnne  22,  modified  August  1,  1916. 

PATTERSON  v.  CHAMBERS   POWER  CO. 

(159  Pac.  568.) 

Vendor  and  PnrcliaMr— OonveTmcoB  ~  Grant  of  EMement— Notice— 
Record. 

1.  Purchasers  of  land  take  title  with  coDStructive  notice  of  the 
grant  of  an  easement  theretofore  executed  and  recorded. 

Easementa — Grant  for  Fatore  Enjoyment. 

2.  There  is  no  rule  of  law  prohibiting  the  grant  of  an  easement 
to  take  effect  or  to  be  enjoyed  in  the  future. 

Waters  and  Waterconraee — Conveyances — Grant  of  Easement— Valid- 
ity of  Grant  of  Future  Easement. 

3.  The  deed  of  land,  "together  with  the  water-power  upon  said 
premises  with  the  right  of  way  over  Shaw's  land  claim  to  bring  all 
the  water  that  may  be  required  to  run  the  mills  thereon,  and  other 
mills  or  machinery  that  may,  at  any  time  or  times,  be  placed  upon  the 
above-described  premises  of  whatever  kind  or  nature;  also  the  right 
to  dig  the  present  raceway  as  wide  and  deep  as  may  be  necessary,  and 
to  bank  the  dirt  and  stone  on  either  side;  also  to  include  sufficient  dirt 
and  stone  lying  adjacent  to  the  dams  for  the  purpose  of  keeping  them 
in  repair"— conveys  a  sufficiently  present  and  future  easement  or  right 
sufficiently  definite  to  be  valid  in  view  of  the  circumstances  surround- 
ing the  grant. 

Waters  and  Watercourses — Conveyances — Grant  of  Eaaement— I>nty 
of  Grantee. 

4.  Nothing  in  such  grant  calls  for  action  upon  part  of  the  grantee 
until  the  exigency  contemplated  in  the  deed  shall  arise. 

Contracts— VaUdity— Public  Policy. 

5.  It  is  contrary  to  the  general  policy  of  the  law  to  restrict  the 
power  of  citizens  to  make  any  kind  of  contract  which  they  may  see 
fit  to  enter  into,  so  long  as  the  proposed  contract  does  not  affect  the 
morals  or  well-being  of  society  to  such  an  extent  as  to  be  against 
public  policy. 

Contracts — Validity — ^Indeflniteness — Surrounding  Circumstances. 

6.  A  contract  will  not  be  held  void  for  indefiniteness  when,  by  con- 
sidering it  as  a  whole  and  taking  into  consideration  the  surrounding 
circumstances,  the  true  intent  of  the  parties  can  be  ascertained. 

Waters  and  Watercourses — Conveyances — Grant  of  Easement. 

7.  If  from  the  terms  of  a  grant  of  a  raceway  right  of  way  there  is 
manifested  a  clear  intention  that  the  grantee  shall  enlarge  the  space 
originally  occupied  by  him  in  accord  with  the  demands  of  the  future, 
sueh  enlargement  will  be  upheld. 
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Wataa  and  Watercourses — Oonveyancea— Orant  of  Easmnent. 

8.  Under  an  indefinite  grant  of  an  easement  or  right  of  way  for 
raceway,  with  nothing  to  indicate  that  it  may  be  changed  or  enlarged 
in  the  future,  the  first  location  and  user  fixes  the  limit  of  the  grant. 

Easements — Conveyance — ^Bights  of  Servient  Owner. 

9.  The  conveyance  of  an  easement  over  land  does  not  pass  the  title 
or  interfere  with  the  right  of  the  owner  of  the  soil  to  occupy  it  for 
any  purpose  not  inconsistent  with  the  easement. 

[As  to  servitude  of  easement  to  receive  the  flow  of  water,  see 
note  in  32  Am.  Dec.  123.] 

Waters  and  Watercourses — Conveyance — ^Future  Easement — ^Adverse 
PoeseflBlon. 

10.  Adverse  possession  of  grantor  or  his  successors  does  not  run 
against  the  right  to  enlarge  a  raceway  as  required  by  future  necessi- 
ties, at  least  until  the  right  to  enlarge  has  accrued,  since  until  that 
time  the  grantee  cannot  object  to  use  of  land  not  needed  by  him,  and 
is  under  no  duty  to  warn  the  fee  owners  not  to  use  such  land  because 
of  his  future  and  contingent  rights. 

Estoppel — Groonda — ^Disclaimer. 

11.  In  order  to  work  an  estoppel,  a  disclaimer  must  be  so  publicly 
made  as  to  mislead  another  into  believing  that  the  person  making  it 
intended  to  abandon  a  right,  and  thereby  induce  that  other  to  act  to 
his  injury  in  respect  thereto. 

Estoppel — Acquiescence — ^Easement. 

12.  That  predecessors  of  the  owner  of  an  easement  for  raceway, 
with  right  of  future  enlargement,  had,  in  maintaining  it,  asked  per- 
mission of  adjoining  owners  to  bank  upon  their  property  mud  and  silt 
that  had  accumulated  in  the  ditch,  and  had  desisted  when  objection 
was  made,  is  not  evidence  of  acquiescence  by  such  predecessors  in  a 
claim  by  adjoining  owners  adverse  to  future  necessary  enlargement  of 
the  raceway,  where  in  the  conveyance  of  the  original  easement  there 
was  no  right  given  to  maintain  the  raceway  by  oanking  up  such  de- 
posit on  the  side. 

Waters     and     Watercourses  —  Easement  —  Grants  —  Construction  — 
"Deepen." 

13.  The  grant  of  a  raceway,  with  right  to  dig  it  as  wide  and  deep 
as  may  be  necessary  to  supply  future  defined  needs,  does  not  include 
or  confer  the  right  to  maintain  the  ditch  at  its  then  depth  by  dump- 
ing upon  adjoining  property  filth  and  silt  which  fortuitously  accumu- 
lates on  its  bottom. 

Easements— Waters  and  Watercourses — Nature  of  "Easement." 

14.  A  pure  '^easement"  is  one  where  the  land  of  one  person,  which 
land  is  denominated  the  "servient  tenement,"  is  subjected  to  some  use 
or  burden  for  the  benefit  of  the  lands  of  another  person,  whose  lands 
are  termed  the  "dominant  tenement";  but  there  are  ifiany  water  rights 
and  rights  of  way  for  ditches  which  do  not  strictly  come  within  this 
definition  and  yet  are  called  "easements." 

Waters  and  Watercourses — "Easements" — Raceway. 

15.  Bights  of  way  for  pipe-line  or  raceway  are,  in"  a  sense  ease- 
ments, although  there  is  no  dominant  tenement. 
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Waters  and  Watercoimefl — Oonyeyance — Ememantg— Temdnatton, 

16.  Where  an  easement  for  raceway  is  conveyed  as  appnrtenant  to 
tract,  a  deed  of  part  of  the  tract  bj  the  grantee  passes  such  propor- 
tion of  the  easement,  as  the  tract  sold  bears  to  the  entire  tract,  nnless 
the  easement  is  reserved  in  the  deed,  and  the  easement  is  not  extin- 
guished. 

Waters  and  Watercoarsee— Oonyeyaace — ^Eaaementi — Termination. 

17.  Even  if  appurtenant  to  an  entire  tract,  a  water  right  in  the 
nature  of  an  easement  may  be  reserved  in  a  grant  of  any  parcel  of 
such  tract,  without  extinguishing  the  easement. 

Waters  and  Watercourses — Conveyance — ^Easements — Termination. 

18.  The  grantees  of  land  subject  to  a  recorded  easement  for  race- 
way, with  right  of  enlargement  for  future  needs  of  a  certain  tract, 
cannot  claim  the  easement  is  extinguished  because  the  grantee  of  the 
raceway  easement  has  sold  part  of  the  Iract  and  reserved  the  water- 
power  or  easement,  as  long  as  the  water  taken  is  necessarily  used  on 
that  tract. 

Waters  and  Watercourses— Orant  of  EaBement— Raceway— Manner  of 
Use. 

19.  The  owner  of  a  raceway  right  of  way  for  power  purposes  had 
ro  right  to  use  the  ditch  for  the  purpose  of  floating  logs,  timber  or 
cord  wood,  without  protecting  its  sides  from  the  consequent  erosion. 

Waters  and  Watercourses  —  Grant  of  Easement  —  Raceway  —  Manner 
of  Use. 

20.  Courts  will  not  interfere  with  a  change  of  use  of  a  raceway  for 
power  purposes  to  use  for  floating  logs  and  timber  unless  it  imposes 
an  additional  burden  upon  the  servient  tenement. 

From  Lane :  James  W.  Hamilton,  Judge. 

Department  1.    Statement  by  Mb.  Justicb  McBbidb- 

This  is  a  suit  brought  by  Ida  Patterson  and  19  other 
residents  of  the  City  of  Eugene  against  the  Chambers 
Power  Company  and  Frank  L.  Chambers,  to  enjoin 
them  from  widening  the  mill-race  in  the  City  of  Eu- 
gene and  thereby  cutting  away  and  destroying  the  plain- 
tiff's  property.  The  property  involved  constitutes  an 
attractive  residential  portion  of  Eugene,  and  is  of  con- 
siderable value.  It  is  situated  along  the  banks  of  the 
mill-race,  which  is  owned  by  the  defendants  and  used 
to  conduct  water  from  the  Willamette  River  through 
the  City  of  Eugene  to  certain  mills  situated  on  23 
acres  of  land  known  as  the  **mill  property/*    The  de- 
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fendants  claim  and  assert  the  right  to  widen  the  mill- 
race  indefinitely  as  their  needs  may  require,  but  for 
their  present  purposes  are  proposing  to  take  from 
plaintiffs  only  a  20-foot  strip  of  land  on  either  side 
of  the  mill-race,  which  can  be  done  without  actually 
tearing  down  or  destroying  any  of  plaintiff's  build- 
ings, but  which,  nevertheless,  will  seriously  impair  the 
beauty  and  value  of  the  property.  The  mill-race  was 
constructed  in  about  1852.  Since  that  date,  and  for 
more  than  48  years,  the  plaintiffs'  property,  or  at  least 
the  greater  portion  of  it,  has  been  used  for  residence 
purposes.  The  plaintiffs  and  their  predecessors  in  in- 
terest have  improved  their  said  lands  to  the  very  edge 
of  the  water  flowing  through  the  race  thereon,  making 
lawns  and  gardens  and  planting  and  growing  shade 
trees,  and  otherwise  improving  the  land  bordering  on 
the  ditch,  all  with  the  knowledge  of  defendants  and 
their  predecessors  in  interest,  and  without  any  active 
claim  or  assertion  on  the  part  of  the  defendants  that 
they  had  the  right  to  widen  said  mill-race  and  cut 
away  the  banks  thereof.  The  defendants  base  their 
claim  to  widen  the  ditch  upon  certain  mesne  convey- 
ances from  Hilyard  Shaw,  the  original  owner  of  the 
ditch  and  of  all  the  land  in  controversy.  The  facts 
may  be  briefly  stated  as  follows :  In  1852  Shaw,  being 
the  owner  of  the  land  through  which  the  ditch  passes, 
constructed  the  ditch  in  controversy  for  the  purpose 
of  supplying  water-power  to  certain  mills  situated 
near  the  northwest  comer  of  the  land  owned  by  him. 
On  March  1,  1856,  he  conveyed  to  defendants'  prede- 
cessors in  interest  23  acres  of  land,  described  generally 
as  beginning  at  the  northwest  corner  of  his  donation 
land  claim,  thence  east  along  the  northern  boundary 
11  chains,  thence  south  21  chains,  thence  west  11 
chains  to  the  western  boundary,  thence  north  along 
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said  boundary  21  chains  to  the  place  of  beginning. 
There  was  situated  upon  this  tract  at  the  time  of  the 
conveyance  a  sawmill  and  gristmill  owned  by  Shaw  and 
operated  by  water-power  obtained  from  the  ditch 
in  question  here.  Shaw's  deeds  contained  clauses 
which  read: 

**  Together  with  the  water-power  upon  said  premises 
with  the  right  of  way  over  Shaw 's  land  claim  to  bring 
all  the  water  that  may  be  required  to  run  the  mills 
thereon,  and  all  other  mills  or  machinery  that  may  at 
any  time  or  times  be  placed  upon  the  above-described 
premises  of  whatever  kind  or  nature ;  also  the  right  to 
dig  the  present  raceway  as  wide  and  deep  as  may  be 
necessary,  and  to  bank  the  dirt  and  stone  on  either 
side;  also  to  include  sufficient  dirt  and  stone  lying 
adjacent  to  the  dams  for  the  purpose  of  keeping  them 
in  repair.** 

The  greater  part  of  these  23  acres  of  land  and  the 
water  right  above  conveyed  are  now  owned  by  defend- 
ants, who  lease  water-power  conveyed  by  the  ditch  to 
the  premises  to  be  used  in  operating  machinery  in 
various  factories  and  mills  erected  thereon.  The  de- 
fendants from  time  to  time  have  floated  cordwood  and 
other  timber  along  the  ditch,  and  claim  the  right  to  do 
so.  The  ditch  at  its  present  capacity  being  insufficient 
to  convey  the  volume  of  water  necessary  for  the  fac- 
tories now  on  the  23  acres  above  described  and  for 
other  contemplated  industries,  the  defendants  pro- 
posed and  claimed  the  right  to  widen  the  ditch  about 
20  feet  on  each  side  in  order  to  secure  the  necessary 
power.  Upon  the  trial  there  were  findings  and  decree 
enjoining  defendants  from  widening  the  ditch,  cutting 
shrubbery  or  trees  along  the  banks,  or  floating  cord- 
wood  or  timber  upon  it,  and  substantially  prohibiting 
them  from  in  any  way  extending  it  laterally^  confining 
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it  simply  to  the  right  to  maintain  it  at  its  present 
capacity.    From  this  decree,  defendants  appeal. 

Modified. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  Thompson  &  Hardy. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  M.  Pipes,  Mr.  Edwin  0.  Potter  and  Mr. 
Lark  Bilyeu,  with  oral  arguments  by  Mr.  Pipes  and 
Mr.  Potter. 

Mb.  Justice  McBeide  delivered  the  opinion  of  the 
court. 

1-6.  The  whole  case  here  turns  upon  the  construc- 
tion of  the  deed  from  Shaw.  It  is  plain  and  direct  in 
its  terms,  and  was  executed  and  recorded  before  any 
of  the  plaintiffs  purchased  their  property,  and  they 
therefore  took  title  with  constructive  notice  of  any 
burden  which  it  created  upon  their  holdings.  "We  are 
aware  of  no  rule  of  law,  and  there  is  none,  prohibiting 
the  grant  of  an  easement  to  take  effect  or  to  be  en- 
joyed in  the  future,  and  that  is  this  case.  We  have 
first  a  grant  of  the  water-power  upon  the  premises 
conveyed  which  necessarily  made  the  raceway  which 
carried  the  water  across  the  grantor's  premises  to  the 
23-acre  tract  a  present  easement  in  the  land  conveyed. 
Then  we  have  the  right  to  dig  the  raceway  as  deep 
and  wide  as  may  be  necessary  to  run  the  mills  now 
on  the  tract  sold,  and  all  other  mills  or  machinery  that 
may,  at  any  time,  be  placed  thereon,  which  creates  a 
right  or  easement  in  the  land  of  the  grantor  to  be 
taken  advantage  of  and  enjoyed  whenever  the  neces- 
sity of  the  case  requires.  In  this  there  is  nothing  in- 
definite, nothing  that  calls  for  action  upon  the  part  of 
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the  grantee  until  the  exigency  contemplated  in  the  deed 
shall  arise.  It  is  contrary  to  the  general  policy  of  the 
law  to  restrict  the  power  of  citizens  to  make  any  kind 
of  contract  which  they  may  see  fit  to  enter  into  so  long 
as  the  proposed  contract  does  not  affect  the  morals  or 
well-being  of  society  to  such  an  extent  as  to  be  against 
public  policy ;  and  it  is  also  a  well-recognized  principle 
of  legal  construction  that  a  contract  will  not  be  held 
void  for  ihdefiniteness  when  by  considering  it  as  a 
whole  and  taking  into  consideration  the  surrounding 
circimastances  the  true  intent  of  the  parties  can  be 
ascertained:  Chitty,  Contracts  (17  ed.),  97,  98. 

7-13.  Let  us  now  consider  the  circumstances  under 
which  the  grant  under  consideration  was  made.  The 
conveyance  was  executed  on  March  1,  1856,  at  a  time 
when  the  now  flourishing  City  of  Eugene  was  a  very 
small  country  village,  which  did  not  arise  to  the  dignity 
of  a  corporation  until  seven  years  later.  The  land 
over  which  the  raceway  extended  had  not  been  platted, 
and  was  all  owned  by  the  grantor,  who  had  a  sawmill 
and  gristmill  upon  the  23-acre  tract  now  owned  by  de- 
fendants. Presumably  there  was  water  enough,  and 
more  than  enough,  to  operate  the  machinery  then  em- 
ployed, and  it  is  evident  from  all  the  circumstances, 
as  well  as  from  the  terms  of  the  deed,  that  the  parties 
had  in  mind  at  the  time  the  construction  of  additional 
factories  and  mills  upon  the  tract  conveyed,  and  also 
contemplated  the  necessity  for  additional  water-power 
to  operate  them  when  they  should  be  so  constructed. 
Hence  it  was  natural  that  the  purchaser  should  require 
from  the  grantor  such  a  conveyance  as  would  effectu- 
ate this  intention.  Plainly  it  was  vital  to  the  grantee 
in  view  of  the  contemplated  development  of  the  tract 
as  a  factory  site  that  these  facilities  should  be  secured, 
and  it  -was  clearly  to  the  advantage  of  the  grantor, 
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that  until  the  occasion  for  widening  the  ditch  arose, 
he  should  have  the  use  of  all  the  land  lying  adjacent 
to  it  which  the  present  necessities  of  the  grantee  did 
not  require.  There  was  no  method  by  which  the  exact 
future  requirements  of  the  grantee  could  be  estimated 
or  even  approximated.  As  population  increased  and 
commerce  extended  the  natural  result  would  probably 
be  to  increase  the  demand  for  factory  and  mill  sites, 
which  would  result  in  an  increased  demand  for  water- 
power.  I'he  demand  for  manufactured  products  was 
then  local,  for  the  reason  that  navigation  of  the  river 
was  only  seasonal  and  difficult,  and  a  transcontinental 
railroad  was  a  dream  and  a  hope  only  realized  many 
years  after.  In  this  condition  of  uncertainty  as  to  the 
developments  of  the  future  the  parties  made  the  con- 
tract in  question.  The  grantee  wished  to  secure  all 
that  might  be  necessary  for  the  possible  future  de- 
velopment of  his  power  site.  The  grantor  did  not 
wish  to  grant  more  than  such  development  might  re- 
quire, and  not  until  it  might  be  so  required.  There- 
fore they  provided  in  the  deed  that  the  lateral  extent 
of  the  easement  should  be  measured  by  the  growth 
of  manufacturing  industries  upon  the  tract.  That  this 
was  indefinite  as  to  the  extent  laterally  is  in  a  sense 
true,  but  it  is  no  more  true  than  it  is  in  contingent 
contracts  and  grants  which  are  made  every  day  and 
universally  recognized  by  the  courts.  The  principles 
here  enunciated  are  not  new,  and  have  been  applied 
in  this  state  in  a  case  where  the  grant  of  an  easement 
was  much  less  specific  than  in  the  case  at  bar.  In 
Salem  Capital  Flour  Mills  Co.  v.  Stayton  Water-Ditch 
Co.  (C.  C),  33  Fed.  146, 148,  decided  by  Judge  Deady, 
the  grant  was : 

**The  right  of  a  canal-way  through  all  and  any  lands 
then  owned  or  occupied  by  [the  grantors]  in  Marion 
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County  necessary  to  be  passed  through  in  conveying 
the  water  of  the  Santiam  into  the  channel  of  Mill 
Creek,*'  and  also  the  right  **to  enter  upon  the  same 
for  the  purpose  of  cutting  a  canal  suflBciently  large  to 
adinit  the  flow  of  any  amount  of  water  required  by 
said  company  for  their  purposes  at  Salem. ' ' 

'A  ditch  was  constructed  in  1857,  but  in  1873  the 
Santiam  River  was  so  deflected  from  its  course  as  to 
leave  the  intake  of  the  ditch  quite  a  distance  from  the 
new  channel  of  the  river,  and  the  plaintiff  prolonged 
its  ditch  for  a  considerable  distance  up  the  river  to  a 
point  where  it  was  practical  to  establish  a  new  intake. 
The  grantees  of  the  original  owner  of  the  land  inter- 
fered with  the  operation  of  this  extension  of  the  ditch, 
contending,  as  here,  that  the  easement  became  fixed 
when  the  original  ditch  was  dug.  Upon  this  point 
Judge  Deady  observes : 

*  *  The  power  and  privilege  was  not  exhausted  by  the 
construction  of  the  ditch  to  a  certain  point  on  the  river 
in  1857.  For  the  purpose  of  maintaining  a  canal  or 
ditch  on,  over,  and  through  the  Porter  donation,  so 
as  to  receive  and  take  water  from  the  Santiam  thereon, 
in  such  quantity  as  the  company  or  its  successors  in 
interest  might  or  may  need  or  require  at  Salem,  it 
continued  and  still  continues  in  full  force.  *  *  At  the 
date  of  the  grant  of  the  easement  Porter  and  wife 
were  seised  of  an  estate  of  inheritance  in  the  land, 
and  there  is  nothing  in  the  terms  of  their  deed  or  the 
nature  of  purpose  of  the  easement  which  at  all  in- 
dicates an  intention  to  grant  the  easement  for  a  less 
time  than  the  duration  of  their  own  estate  in  the  prem- 
ises, but  the  contrary.  Hence  the  right  to  maintain 
a  ditch  on  and  through  the  Porter  donation  was  to  con- 
duct water  from  the  Santiam  to  the  channel  of  Mill 
Creek,  for  the  purposes  of  the  woolen  company  at 
Salem,  is  perpetual;  and  if,  in  the  course  of  time  or 
events,  it  becomes  necessary,  to  accomplish  such  pur- 
poses, to  widen,  deepen,  or  lengthen  said  ditch,  the 
then  owner  of  the  easement  may  do  so.'' 
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In  Everett  Water  Co.  v.  Powers,  37  Wash.  143  (79 
Pac.  617),  there  was  a  conveyance  to  defendants* 
grantor  of  a  right  of  way  for  a  water-pipe  line  over 
the  grantor *s  land,  and  the  right  to  divert  the  flow 
of  water  with  a  habendum  to  the  grantee  and  his  heirs 
and  assigns  forever.  There  was  no  time  limit  for  the 
execution  of  the  purposes  of  the  grant.  It  was  con- 
tended that  the  deed  was  void  for  uncertainty  for  that 
reason,  and  the  court  thus  disposes  of  this  contention : 

**It  is  claimed  that  the  instrument  is  void  for  uncer- 
tainty, in  that  no  time  certain  is  fixed  for  the  execution 
of  the  purpose  of  the  grant.  It  was,  however,  com- 
petent for  Woods  to  make  snch  a  conveyance  without 
any  time  limitations.  He  could  convey  an  interest  in 
the  realty  as  absolutely  as  he  could  convey  the  whole 
of  it.  The  right  of  way  and  the  right  to  divert  the 
water  were  a  part  of  the  realty  itself.  By  the  terms 
of  the  deed  these  were  conveyed  to  the  grantee,  his 
heirs  and  assigns  forever,  subject  to  certain  specified 
reservations  pertaining  to  the  domestic  use  of  the 
water  by  the  grantor.  The  absence  of  specific  time 
limitations  must  be  construed  to  mean  that  no  such 
were  intended.*' 

It  was  also  claimed  that  the  right  of  way  was  aban- 
doned by  nonuser.    Concerning  this  the  court  says : 

**  Appellants  contend  that  the  right  of  way  was  aban- 
doned. Soon  after  the  deed  was  made,  and  in  the  same 
year,  the  grantee  selected  a  strip  for  right  of  way, 
and  began  the  construction  of  a  pipe-line  system.  An 
outstanding  lease,  older  than  the  right  of  way  and 
water  right,  was  held  by  one  Crook.  The  deed  was 
therefore  subject  to  the  lease,  and  the  lease  continued 
until  1896.  An  application  by  the  lessee  to  enjoin  the 
continuance  of  construction  work,  and  the  diversion  of 
the  water,  was  sustained  by  this  court:  Crook  v. 
Hewitt,  4  Wash.  749  (31  Pac.  28).  Nothing  further 
could  be  done  until  after  the  lease  expired  in  1896. 
Meantime  there  was  not  an  abandonment.    The  evi- 
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dence  shows  that  there  was  no  such  intention.  Some 
of  the  constructed  work  was  left  in  place,  and  material 
remained  upon  the  ground.  Occasional  examination 
was  made  of  a  constructed  dam,  and  debris  was  re- 
moved to  prevent  injury  thereto.  But  it  is  insisted, 
further,  that  the  failure  to  proceed  promptly  after  the 
lease  expired,  together  with  the  delay  until  1902, 
amounted  to  abandonment.  This  court  held,  in  McCue 
V.  Water  Co.,  supra,  that  where  no  time  is  fixed  for 
the  occupation  and  use  of  a  granted  right  of  way,  no 
mere  nonuser,  for  any  length  of  time  short  of  the 
period  of  the  statute  of  limitations,  will  defeat  the 
right  of  grantee  to  occupy  and  use  it  for  the  purposes 
of  the  grant.  If  the  statute  of  limitations  compre- 
hends the  running  of  time  against  a  mere  nonuser, 
under  a  grant  of  this  kind,  it  in  any  event  did  not  begin 
to  run  until  such  time  as  the  grantee  might  have  peace- 
ably occupied,  which  was  after  the  lease  expired  in 
1896.  Active  user  was  again  attempted  about  August 
1,  1902,  and  this  suit  was  brought  within  the  same 
month.  A  period  of  six  years  only  having  expired, 
it  follows  that  the  limitation  period  fixed  by  our  stat- 
utes for  actions  pertaining  to  the  possession  of  lands 
had  not  expired.** 

What  is  said  in  the  foregoing  excerpt  in  regard  to 
the  statute  of  limitations  can  manifestly  have  no  ap- 
plication to  the  case  at  bar,  since  no  necessity  for 
widening  the  ditch,  and  consequently  no  right  to  ex- 
ercise the  right  to  do  so,  arose  until  a  short  time  before 
the  commencement  of  this  suit.  By  the  terms  of  the 
deed  defendants  were  authorized  to  widen  the  ditch 
so  as  to  furnish  water  to  propel  such  machinery  as 
might  be  placed  upon  the  tract  conveyed  in  the  future ; 
and  to  widen  it  at  once  and  before  there  was  any 
probability  that  an  increased  flow  of  water  would  be 
required  would  have  been  going  beyond  the  terms  of 
the  grant.  While  the  defendants  would  probably  not 
be  required  to  enlarge  their  ditch  piecemeal,  there 
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certainly  must  be  some  present  probability  that,  either 
at  the  time  of  the  enlargement  or  within  a  reasonable 
time  in  the  future,  the  increase  of  manufacturing  es- 
tablishments on  the  tract  conveyed  would  fairly  justify 
such  enlargement. 

The  case  of  Collins  v.  Driscoll,  34  Conn.  43,  is  an 
instructive  case.  In  that  case  land  was  conveyed 
which  had  on  it  a  drainage  ditch  leading  from  it  over 
the  grantor 's  land ;  the  ditch  then  being  six  feet  deep, 
six  feet  wide  at  the  top,  and  two  feet  wide  at  the  bot- 
tom, the  sides  sloping  so  as  to  prevent  the  banks  from 
caving  in.  The  conveyance  was  of  the  land  *'with  the 
privilege  of  deepening  the  ditch  leading  from  the 
premises,  to  drain  the  same  over  the  grantor's  land 
as  deep  as  the  grantees  may  desire.'*  To  deepen  it 
required  either  curbing  or  widening  it  at  the  top,  which 
latter  was  the  usual  mode  of  ditching  swamp-lands. 
The  grantees  later  desired  to  deepen  the  ditch,  and  in 
order  to  do  this  without  curbing,  they  widened  it  at 
the  top,  cutting  away  such  portions  of  plaintiff's  ad- 
joining soil  as  were  necessary  for  that  purpose,  and 
thereupon  plaintiff  brought  an  action  of  trespass. 
Plaintiff's  counsel  argued  among  other  matters: 

**The  words  giving  *the  privilege  of  deepening  the 
ditch'  to  an  unlimited  depth  cannot  be  strained  to 
confer  the  right  to  widen  to  a  proportionate  or  un- 
limited width.  The  construction  of  words  should  be 
according  to  the  literal  sense :  1  Swift,  Dig.,  223,  229. 
It  is  only  where  the  language  is  equivocal  or  doubtful 
that  the  situation  of  the  parties  or  the  surrounding 
circumstances  may  be  shown:  Strong  v.  Benedict,  5 
Conn.  210;  Brown  v.  Slater,  16  Conn.  195  (41  Am. 
Dec  136).  The  circumstances  confirm  the  literal  con- 
struction. Simply  deepening  the  ditch  would  not  in- 
jure the  plaintiff 's  meadow ;  widening  would.  Again, 
no  man  would  convey  an  unlimited  right  to  deepen 
and  wideij  also,  for  this  would  be  more  than  equivalent 
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to  conveying  all  his  land.  The  language  conferring 
the  privilege  of  deepening  the  ditch  is  equivalent  to 
an  express  provision  that  it  shall  not  be  otherwise  dis- 
turbed.*' 

But  the  court  held  that  when  the  grantor  gave  the 
privilege  of  deepening  the  ditch,  the  parties  must  have 
had  in  mind  the  method  that  the  grantor  had  used  in 
its  original  construction,  i.  e.,  by  sloping  the  sides  so 
as  to  prevent  caving,  instead  of  the  unusual  method 
of  curbing,  and  that,  therefore,  the  grantees  took  by 
implication  the  right  to  enter  upon  and  cut  away  plain- 
tiff's land  for  that  purpose.  This  case  is  in  many 
particulars  similar  to  the  case  at  bar,  except  in  so  far 
as  the  court  goes  beyond  the  necessities  of  the  case 
at  bar  in  holding  the  right  to  cut  away  plaintiff 's  land 
was  conferred  by  implication,  while  here  such  right  is 
expressly  conferred.  There,  as  here,  the  extent  of 
such  lateral  easement  was  not  directly  expressed; 
there,  as  in  the  case  at  bar,  the  actual  extent  of  the 
right  was  limited  only  by  the  future  necessities  of  the 
grantee,  and  there,  as  here,  there  was  no  limitation  as 
to  the  time  within  which  the  right  should  be  exercised. 
Other  cases  more  or  less  remotely  bearing  upon  this 
phase  of  the  case  are:  Adams  v.  Warner,  23  Vt.  395; 
Stevenson  v.  Wiggin,  56  N.  H.  308;  Jordan  v.  Mayo, 
41  Me.  552;  Herman  v.  Roberts,  119  N.  Y.  37  (23  N.  E. 
442,  16  Am.  St.  Rep.  800,  7  L.  R.  A.  226) ;  Quigley  v. 
Ba:ker,  169  Mass.  303  (47  N.  E.  1007) ;  and  see  gen- 
erally notes  to  Winslow  v.  Vallejoy  5  L.  R.  A.  (N.  S.) 
851 ;  Spear  v.  Cook,  8  Or.  380 ;  Wheeler  v.  Wilder,  61 
N.  H.  2 ;  Standard  Oil  Co.  v.  Buchi,  72  N.  J.  Eq.  492 
(66  Atl.  427).  The  effect  of  all  these  cases  is  that  if 
from  the  terms  of  the  grant  there  is  manifested  a  clear 
intention  that  the  grantee  shall  enlarge  the  space  origi- 
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nally  occupied  by  him  in  accordance  with  the  demands 
of  the  future,  such  enlargement  will  be  upheld. 

The  able  and  ingenious  counsel  for  plaintiffs  have 
suggested  no  good  reason  why  upon  principle  such  an 
easement  may  not  be  created,  and  the  authorities  cited 
by  them  fail  to  support  their  contention.  In  the  first 
case  cited  {Barrett  v.  Hosmer,  1  Root  (Conn.),  271) 
there  was  a  grant  to  the  defendant  of  the  privilege  of 
erecting  a  gristmiU  and  dam.  The  grantee  built  the 
mill  and  dam  about  the  year  1687,  and  the  dam  was 
maintained  at  a  certain  height  until  about  1790,  when 
the  then  owners  raised  it  10  inches,  thereby  overflow- 
ing plaintiff 's  meadow.  It  was  held  that  the  easement 
became  fixed  and  definite  when  the  dam  was  built  and 
long  maintained  at  the  original  height.  It  will  be 
noticed  here  that  there  was  nothing  in  the  grant  pro- 
viding for  a  future  enlargement  of  the  easement,  as 
there  was  in  the  deed  through  which  defendants  claim, 
and  it  has  always  been  the  law  that  where  there  is  an 
indefinite  grant  of  an  easement  of  this  character,  with 
nothing  to  indicate  that  it  may  be  changed  or  enlarged 
in  the  future,  the  first  location  and  user  fixes  the  limits 
of  the  grant.  The  next  case  {Chapman  v.  Newmarket, 
74  N.  H.  424  (68  Atl.  868,  15  L.  E.  A.  (N.  S.)  292), 
was  a  case  where  there  was  a  grant  of  a  right  of  way 
to  flow  water  across  the  grantor  *s  lands,  the  quantity 
of  water  not  being  specified.  It  was  held  that  such  a 
grant  conveyed  an  unlimited  reasonable  right  to  flow 
water,  but  that  the  grantee  could  not  flow  water  where 
there  was  no  necessity  for  it.  The  gist  of  the  holding 
in  that  case  was  that  the  defendant  could  not  flow 
water  for  which  he  had  no  use  when  such  flow  injured 
an  adjoining  proprietor.  The  right  to  flow  water  in 
a  reasonable  manner  to  the  extent  of  the  grantee's 
necessities  was  conceded.    The  next  case  cited,  and 
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the  only  one  which  comes  anywhere  near  supporting 
plaintiff  *s  contention,  is  Wood  v.  Saunders,  L.  B.  10 
Ch.  582.  The  case  is  poorly  reported  and  the  opinion 
ambiguous.  Saimders  and  Bruce  leased  a  mansion 
and  the  grounds  about  it  to  Wood  for  the  term  of  two 
years,  with  the  option  to  purchase  at  the  end  of  that 
period.  The  lessee  was  to  have  the  privilege  of  the 
free  passage  of  water  and  soil  to  the  existing  cess- 
pools on  other  lands  of  the  grantor  in  and  through  all 
sewers  then  constructed,  or  to  be  constructed,  through 
such  lands  for  the  term  of  two  years.  The  mansion  on 
the  premises,  called  the  ** Priory  House,'*  could  not  be 
enlarged  during  the  period  of  the  lease  without  the 
consent  of  the  lessor,  and  in  its  then  condition  it  could 
accommodate  about  25  persons.  Before  the  expira- 
tion of  his  lease  Wood  exercised  his  option,  and  pur- 
chased the  premises,  taking  a  deed  which  gave  him 
**the  free  running  of  water  and  soil  in  and  to  the 
existing  cesspools  and  in  and  through  all  the  drains, 
sewers  and  watercourses,  constructed  or  thereafter  to 
be  constructed,  through  the  adjoining  property  of  L.  B. 
Knight  Bruce.*' 

The  only  cesspool  then  existing  on  the  adjoining 
property  of  Bruce  was  an  open  ditch  or  moat  about 
150  yards  from  the  Priory  House,  and  the  only  drains 
or  sewers  were  those  conveying  the  water  and  sewage 
from  the  Priory  House  to  the  moat,  and  only  a  part 
of  this  drainage  was  carried  there.  When  Wood  got 
his  title,  he  enlarged  the  Priory  House  from  a  build- 
ing suitable  for  25  inmates  to  one  that  would  accom- 
modate 150  persons,  and  converted  it  into  a  lunatic 
asylum,  in  consequence  of  which  the  volume  of  sewage 
was  greatly  increased,  creating  an  intolerable  nui- 
sance. Saunders  being  in  possession  of  the  Bruce  lands 
stopped  up  the  drains,  and  Wood  brought  suit  to  en- 
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join  him.  It  was  held  that  the  deed  should  be  con- 
strued as  giving  no  greater  easement  than  that  exist- 
ing under  the  lease,  and  that  the  right  of  drainage 
should  be  referred  to  the  conditions  existing  at  that 
date  when  the  Priory  House  accommodated  only  25  per- 
sons. The  conclusion  of  the  vice-chancellor  seems  to 
have  been  that  the  grantee  was  free  to  construct  as 
many  new  drains  as  he  wished,  but  that  the  aggregate 
flowage  through  them  could  not  be  increased  beyond 
what  it  was  at  the  time  the  deed  was  made. 

In  the  case  at  bar  the  deed  expressly  permits  a 
future  increase  in  the  flow  of  water,  and  expressly 
provides  that-  the  ditch  may  be  widened  to  accom- 
modate it.  There  is  no  room  here  for  speculation  as 
to  what  Hilyard  Shaw  intended  to  grant  by  his  deeds. 
If  it  is  in  the  power  of  a  man  by  deed  to  grant  an 
easement  which  may  be  enlarged  according  to  the 
future  requirements  of  the  grantee,  and  to  make  such 
future  requirements  the  measure  of  the  extent  of  his 
right,  then  the  grantor  has  used  apt  words  to  accom- 
plish that  very  thing.  It  is  a  question  of  his  power 
to  so  contract,  not  of  construction  as  to  the  meaning 
of  the  conveyance.  We  have  given  more  than  usual 
consideration  to  the  last  case  cited,  for  the  reason 
that  at  first  glance  it  apparently  sustains  the  conten- 
tion of  plaintiffs,  although  a  critical  analysis  of  it 
shows  that  the  conditions  in  that  case  were  so  differ- 
ent from  the  one  at  bar  that  it  can  have  no  application. 

Other  cases  are  cited  by  counsel,  but,  when  ex- 
amined, they  all  turn  either  upon  a  construction  of  the 
terms  of  the  grant,  or  upon  that  well-known  principle 
that  .where  an  indefinite  easement  is  granted,  such  as 
a  right  of  way  across  the  grantor  *s  land,  without 
specifying  the  particular  location,  or  the  right  to  flow 
water  through  a  ditch  without  specifying  the  quantity, 
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the  act  of  the  grantee  in  using  a  particular  portion 
of  the  land  as  a  way  in  the  first  instance,  or  the  act 
of  the  grantee  in  the  second  instance  in  habitually 
and  for  a  long  period  flowing  a  certain  quantity  of 
water,  is  a  practical  construction  of  the  intent  and 
extent  of  the  grant ;  but  in  none  of  the  grants  involved 
in  the  cases  cited  does  there  appear  a  provision  for 
a  future  enlargement  of  the  right  of  the  grantee  such 
as  appears  in  the  case  at  bar. 

The  possession  by  the  plaintiffs  of  the  parcels  of 
land  adjoining  the  ditch  has  not  been  adverse  to  de- 
fendants. The  conveyance  of  an  easement  over  land 
does  not  pass  the  title  or  interfere  with  the  right  of 
the  owner  of  the  soil  to  occupy  it  for  any  purpose  not 
inconsistent  with  the  easement:  Washburn,  Ease- 
ments (3  ed.),  3,  9;  Goddard,  Easements,  4.  It  fol- 
lows, therefore,  that  the  plaintiffs,  who  are  successors 
of  Shaw,  had  a  perfect  right  to  occupy  and  improve 
their  land  adjoining  the  ditch,  so  long  as  such  occupa- 
tion or  improvement  did  not  interfere  with  the  opera- 
tions of  defendants.  Defendants  were  never  in  a  posi- 
tion to  bring  ejectment  or  trespass  against  them  until 
they  were  in  a  position  to  show  that  the  use  of  the 
adjoining  land  was  necessary,  and  that  the  growth 
of  manufacturing  business  upon  the  23-acre  tract  had 
made  it  essential  for  them  to  widen  the  ditch  in  order 
to  procure  additional  power.  If  the  plaintiffs,  with 
the  conveyance  of  Shaw  to  defendants*  predecessors 
staring  them  in  the  face,  saw  fit  to  make  valuable  im- 
provements upon  the  adjoining  lands  under  the  mis- 
taken idea  that  the  necessity  for  defendants'  occupying 
it  would  never  arise,  or  that  the  rights  given  by  Shaw's 
conveyances  would  not  or  could  not  be  successfully  as- 
serted, they  will  have  to  take  the  consequences  of  that 
mistake.    They  had  a  legal  right  to  take  that  risk. 


Aug.  1916.]     Patterson  v.  Chambers  Power  Co.  345 

and  an  absolute  legal  right  to  improve  the  banks  of 
the  ditch  subject  to  the  encumbrance  created  by  Shaw's 
conveyance  to  defendants*  predecessors. 

The  case  of  Arthur  Irr.  Co.  v.  Strayer,  50  Colo.  371 
(115  Pac.  724),  is  cited  and  quoted  from  at  length  as 
holding  a  view  contrary  to  that  above  expressed,  but 
a  close  examination  of  it  shows  that  the  plaintiff  in 
error  in  that  case  had  simply  an  oral  permission  to 
construct  a  ditch  across  certain  lands,  without  any 
stipulation  as  to  its  width;  that  in  1873  they  con- 
structed a  ditch  10  feet  wide  on  the  bottom,  and  main- 
tained it  at  that  width  until  1906,  when  they  proposed 
to  widen  it  to  the  extent  of  40  feet,  20  feet  on  each 
side,  Strayer  and  other  grantees  of  the  original 
owners  of  the  land  adjoining,  which  subsequent  to  the 
construction  of  the  ditch  had  been  laid  out  in  lots 
and  blocks,  brought  a  suit  to  enjoin  the  proposed 
widening  of  the  ditch.    It  was  held  that : 

**  Where  one  buys  lands,  through  which,  at  the  time, 
there  exists  an  irrigating  ditch  in  operation,  the  right 
of  the  owner  of  such  ditch  to  maintain  and  use  the 
same  as  before  is  in  no  wise  affected.  The  right  so 
acquired  is  an  easement  in  the  lands  through  which 
the  ditch  runs,  but  the  le^al  title  of  the  lands  upon 
which  the  servitude  rests  is  in  the  owner  of  the  ser- 
vient estate.  While  the  right  so  acquired  extends  to 
the  bed  of  the  ditch  and  sufficient  ground  on  either  side 
thereof  to  properly  operate  the  same,  it  does  not  vest 
authority  in  the  owner  of  the  ditch  to  place  a  greater 
servitude  or  burden  upon  the  lands  than  existed  at 
the  time  the  ditch  was  constructed,  or  was  reasonably 
necessary  to  properly  operate  it.  The  extent  of  the 
right  necessarily  depends,  in  each  case,  upon  various 
circumstances  and  conditions. ' ' 

The  court  says  further : 

**The  defendant  held  no  right  of  way  by  deed.  Its 
right  was  an  easement  depending  solely  upon  con- 
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tinned  use.  It  not  only  failed  to  use  the  particular 
land  in  question,  but  acquiesced  in  its  use  and  im- 
provement by  the  very  ones  in  whom  the  fee  was 
vested.'* 

The  case  is  not  different  from  a  himdred  others 
that  might  be  cited,  holding  that  where  the  right  of 
way  is  granted  in  general  terms,  it  becomes  fixed  by 
location  and  user.  In  the  case  cited  there  was  no 
grant  and  no  provision  for  future  widening  of  the 
ditch ;  here  there  are  both.  Neither  is  there  anything 
shown  here  that  ought  to  work  an  estoppel,  Tl^  de- 
fendants were  imder  no  legal  obligation  to  warn  the 
owners  of  the  fee  not  to  do  that  which  they  had  a 
perfect  legal  right  to  do.  Had  defendants  been  the 
owners  in  fee  of  the  lands  adjoining  the  ditch  with 
the  present  right  of  possession,  and  under  such  cir- 
cumstances permitted  the  plaintiffs  to  make  improve- 
ments upon  the  property  under  a  mistaken  idea  as 
to  their  title,  perhaps  it  would  have  been  their  legal, 
and  certainly  their  moral,  duty  to  have  spoken,  but 
they  were  not  the  owners  of  the  fee,  and  had  no  present 
right  of  possession,  except,  perhaps,  to  pass  along  the 
ditch  for  the  purpose  of  improving  or  protecting  it, 
and  it  was  no  more  their  duty  to  warn  the  owners  of 
the  fee  against  making  improvements  upon  their 
potential  right  of  way  than  it  is  the  duty  of  a  pur- 
chaser of  a  mortgage  to  warn  the  mortgagor  against 
making  improvements  upon  the  encumbered  property 
that  may  be  sold  to  satisfy  the  exigency  of  the  mort- 
gage. The  grant  made  by  Shaw  created  an  encima- 
brance  on  the  property  adjoining  the  original  ditch, 
and  the  recording  of  the  deed  was  notice  of  that  en- 
cumbrance, and  parties  making  improvements  along 
the  route  of  the  ditch  and  near  enough  to  be  affected 
by  any  probable  widening  of  it  that  the  grantees  might 
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make,  made  them  at  their  peril.  There  is  no  evidence 
of  acquiescence  in  the  improvements  by  defendants 
further  than  that  they  did  not  actually  object  to  them, 
and  that  they  did  not  declare  orally  the  claim  which 
their  deeds  were  asserting  all  the  time. 

It  is  claimed  that  Walter  Edris,  a  former  owner  of 
an  interest  in  the  ditch,  disclaimed  the  right  to  widen 
the  ditch,  and  that  this  disclaimer  is  binding  upon*  the 
defendants.  His  testimony,  however,  does  not  in- 
dicate any  disclaimer,  but  a  mere  failure  to  assert  a 
right  which  his  statements  show  it  was  unnecessary 
to  assert,  as  he  testifies  that  the  ditch  then  furnished 
all  the  water  that  was  necessary.  A  disclaimer,  to  be 
of  value,  must  have  been  so  publicly  made  as  to  have 
misled  another  person  into  the  belief  that  the  person 
making  it  intended  to  abandon  an  existing  right,  and 
thereby  induced  him  to  act  to  his  own  injury  in  respect 
to  the  subject  matter.  Such  a  state  of  facts  does  not 
appear  in  the  testimony  here.  Neither  is  the  fact 
that  Edris  and  other  grantees  asked  permission  of  ad- 
joining owners  to  bank  upon  their  property  the  mud 
and  silt  that  had  accumulated  in  the  bottom  of  the 
ditch,  and  had  desisted  when  objection  was  made,  any 
evidence  of  acquiescence  by  them  in  an  adverse  claim 
by  adjoining  owners  as  against  the  easement  now 
claimed  by  defendants.  To  *^  deepen  and  widen  the 
ditch*'  means  to  make  it  deeper  and  wider  than  it 
then  was,  and  does  not,  either  by  its  terms  or  by  rea- 
sonable implication,  mean  that  in  order  to  maintain 
it  at  its  then  depth  defendants  were  at  liberty  to  dump 
upon  adjoining  property  filth  and  silt  which  had  for- 
tuitously accumulated  on  the  bottom,  thereby  render- 
ing it  shallower.    They  had  no  such  right. 

14-18.  It  is  claimed  that  the  easement  granted  is 
appurtenant  to  the  23  acres  of  land  conveyed,  and  that 
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a  conveyance  of  a  portion  of  the  land  reserving  the 
water-power  extinguishes  the  easement  so  far  as  these 
defendants  are  concerned;  the  argument  being  that 
these  defendants  are  not  themselves  engaged  in  operat- 
ing machinery  on  the  tract,  but  are  selling  power  to 
other  persons  who  are  operating  such  machinery  and 
who  are  not  demanding  any  increased  power.  The  au- 
thorities cited  do  not  sustain  this  position.  A  pure 
easement  is  one  where  the  land  of  one  person,  which 
land  is  denominated  the  ''servient  tenement,*'  is  sub- 
jected to  some  use  or  burden  for  the  benefit  of  the 
lands  of  another  person,  whose  lands  are  termed  the 
*' dominant  tenement'';  but  there  are  many  water 
rights  and  rights  of  way  for  ditches  which  do  not 
strictly  come  within  this  definition  and  yet  are  called 
easements.  For  instance,  one  may  purchase  the  right 
of  way  for  a  pipe-line  to  convey  water  for  the  purpose 
of  selling  it  to  such  of  the  inhabitants  of  a  particular 
town  as  may  choose  to  buy,  and  yet,  strictly  speaking, 
there  is  no  dominant  tenement  and  the  way  is  appurte- 
nant to  nothing.  The  same  is  true  of  a  ditch  con- 
structed for  the  conveyance  and  sale  of  water  to  per- 
sons along  the  line  who  may  desire  to  purchase,  or 
for  general  sale  to  persons  who  desire  it  for  power 
purposes.  Eights  of  way  for  these  purposes  are  in  a 
sense  easements,  but  there  is  no  dominant  tenement. 
The  deed  in  question  conveys:  (1)  A  specific  parcel 
of  land;  (2)  a  right  to  the  grantee  to  the  ditch  and 
water  flowing  therein  for  the  purpose  of  operating  the 
machinery  then  upon  the  land  and  such  other  ma- 
chinery as  should  be  placed  there;  (3)  the  right  to 
enter  upon  the  grantor's  land  and  appropriate  so 
much  of  it  as  may  be  necessary  to  operate  any  ma- 
chinery placed  upon  the  granted  premises  in  the 
future.    In  the  very  nature  of  things  the  water  right 
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was  the  principal  thing  conveyed.  The  23-acre  tract 
described  in  the  deed  would  be  worthless  if  there  were 
not  water  to  operate  the  machinery,  and  the  future 
development  of  the  tract  as  a  factory  district  would 
be  impossible  without  the  right  to  convey  across  the 
land  of  the  grantor  such  additional  water  as  would 
make  such  factories  practicable.  Conceding  for  the 
purposes  of  the  argument  that  the  terms  of  the  deed 
made  the  water  appurtenant  to  the  tract  conveyed,  it 
does  not  follow  that  a  segregation  of  the  tract  by  sale 
of  part  of  it  destroyed  the  water  right.  Unless  re- 
served in  the  conveyance,  it  would  pass  by  the  deed 
in  such  a  proportion  as  the  acreage  of  the  tract  sold 
bore  to  the  whole  23  acres :  Ruhnke  v.  Aubert,  58  Or. 
6  (113  Pac.  38). 

But  even  if  an  appurtenance  to  the  23  acres,  the 
water  right  may  be  reserved  in  a  grant  to  any  parcel 
of  the  land:  Sweetland  v.  Olsen,  11  Mont.  27  (27  Pac. 
339).  Defendants*  relation  to  the  water  right  and 
way  in  question  is  fixed  by  the  deed,  which,  in  effect, 
grants  to  them  all  the  power  then  produced  through 
the  agency  of  the  ditch,  and  as  much  more  in  the 
future  as  can  be  used  in  factories  erected  on  the  23- 
acre  tract.  They  would  have  no  right  to  cover  the 
tract  with  factories  to  its  full  capacity,  and  then  build 
other  factories  upon  adjoining  land  and  increase  the 
capacity  of  the  ditch  in  order  to  supply  these  addi- 
tional mills,  because  this  would  be  putting  a  burden 
upon  the  servient  estate  beyond  that  which  was  con- 
templated in  the  grant;  but  so  long  as  they  confine 
their  operations  to  factories  situated  upon  the  23  acres, 
it  is  a  matter  of  no  moment  to  these  plaintiffs,  who 
take  subject  to  Shawns  conveyance  to  defendants' 
grantors,  how  the  water  is  apportioned  among  oc- 
cupants of  the  dominant  tract.    Neither  is  it  of  im- 
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portance  as  to  who  owns  the  tract.  The  defendants 
own  power  as  well  as  land,  and  it  is  inconceivable  that 
it  was  the  intention  of  the  grantees  of  Shaw  to  cover 
the  23  acres  with  their  own  mills.  The  tract  was  prin- 
cipally valuable  as  a  place  where  factories  could  be 
built  and  the  water-power  thereby  find  a  market.  The 
transmission  or  leasing  of  water-power  to  factories 
and  mills  is  a  common  thing  in  the  manufacturing  por- 
tions of  this  country,  and  the  prospective  chance  of 
doing  so  with  profit  in  this  instance  was  probably  one 
of  the  incentives  for  the  original  purchase  of  this 
tract  and  water  right  from  Shaw. 

There  are,  no  doubt,  cases  where  the  right  or  ease- 
ment is  so  intimately  connected  with  the  land  that  a 
reservation  of  it  destroys  it  entirely.  Such  a  case  is 
Cadwalader  v.  Bailey,  17  R.  I.  495  (23  Atl.  20,  14 
L.  E.  A.  300).  Cadwalader  purchased  from  Bailey 
and  another  certain  lands  situated  adjacent  to  Bailey 
Beach,  a  bathing  resort.  In  the  deed  was  a  covenant 
by  the  grantors  that  they  would  not  construct  any 
buildings  upon  certain  parts  of  said  beach  between  the 
lands  granted  to  plaintiff  and  the  water;  the  evident 
object  of  this  covenant,  as  the  court  found,  being  to 
preserve  the  view  of  the  grantee  from  obstruction. 
Cadwalader  sold  the  granted  premises  to  another,  but 
in  the  deed  reserved  to  himself  all  the  rights  arising 
from  the  covenant  of  his  grantors  not  to  build  in  front 
of  the  land.  His  grantors  did  build,  and  he  brought  a 
bill  in  equity  to  compel  them  to  remove  the  building. 
The  court  held  that  as  the  purpose  of  the  covenant  was 
to  prevent  an  obstruction  of  Cadwalader 's  view  from 
the  premises  sold  to  him,  and  as  he  had  sold  the  prem- 
ises, and  therefore  had  no  view  to  obstruct,  he  had  no 
cause  of  suit,  and  his  reservation  destroyed  the  ease- 
ment created  by  the  covenant.    But  here  defendants 
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Have  a  profit  in  the  lands  they  have  conveyed  or  leased 
by  furnishing  water-power  for  the  fi^ctories  thereon. 
As  they  or  their  predecessors  could  have  bought  the 
water  right  without  buying  the  land  in  the  first  in- 
stance, so  they  can  sell  the  land  without  selling  the 
water-power  now,  or  they  can  sell  the  water  right  and 
retain  the  land;  the  only  restriction  being  that  what- 
ever water-power  is  used  must  be  used  in  factories 
erected  on  this  tract,  and  that  no  more  may  be  taken 
than  is  necessary  for  these  purposes. 

Id,  20.  The  defendants  have  no  right  to  use  the  ditch 
for  the  purpose  of  floating  logs,  timber  or  cordwood, 
without  protecting  its  sides  from  the  erosion  that  is 
necessarily  caused  by  such  use  of  it.  Courts  will  not 
interfere  with  a  change  of  use  of  an  easement  of  this 
character  unless  it  imposes  an  additional  burden  in 
some  way  upon  the  servient  tenement,  but  it  is  clear 
that  unless  the  banks  of  the  ditch  are  protected,  either 
by  booming,  riprapping  with  stone  or  bulkheading  with 
timber,  such  use  will  add  to  the  burden,  and  it  should 
be  prohibited  until  this  is  done. 

The  defendants  will  be  permitted  to  widen  their  ditch 
so  as  to  bring  it  up  to  50  feet  in  width,  and  will  be  en- 
joined from  further  widening  it,  and  from  throwing 
mud  and  silt  from  the  bottom  upon  adjacent  property. 
Neither  party  will  recover  costs  here  or  in  the  court  be- 
low. Modified. 

Mb.  Chiep  Justice  Moobe,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  Benson  concur. 
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Argued  June  28,  modified  August  1,  1916. 

EUGENE  V.  CHAMBERS  POWER  CO. 

(159  Pac.  576.) 

From  Lane:  Jambs  W.  Hamiltok,  Judge. 

Department  1.    Statement  by  Mb.  Justice  McBbide. 

This  is  a  suit  by  the  City  of  Eugene  against  the 
Chambers  Power  Company,  a  corporation,  and  Frank 
L.  Chambers.  From  a  decree  in  favor  of  plaintiff,  de- 
fendants appeaL  Modified. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Messrs.  Thompson  &  Hardy. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  8kipivi)rth  £  Lewis,  with  an  oral  argument  by 
Mr.  Jay  L.  Leiins. 

Mr.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  by  the  City  of  Eugene  to  pre- 
vent the  defendants  from  widening  their  ditch  pass- 
ing through  the  city  where  it  crosses  certain  streets 
therein,  and  to  enjoin  them  from  floating  logs,  timber 
and  cordwood  along  said  ditch  to  the  injury  of  the 
banks  where  it  crosses  the  streets.  Every  question 
involved  in  this  case  is  fully  considered  in  the  case  of 
Patterson  v.  Chambers  Power  Co.  et  al.,  ante,  p.  328 
(159  Pac.  568),  and  this  case  will  take  the  same  course, 
and  a  decree  will  be  entered  herein  to  the  same  effect 
as  in  that  case.  Neither  party  will  recover  costs  in 
either  case.  Modified. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  Benson  concur. 
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Argned  July  18^  affirmed  August  1,  1910. 

FLAVEL  LAND  CO.  v.  LEINENWEBEE.* 

(158  Pac.  945.) 

MnnlcliNil  Oorporatioii8— Alteration — ^Detaclmient  of  Territory. 

1.  Under  Article  lY,  Section  la,  and  Article  XI,  Section  2,  of  the 
Constitution,  authorizing  voters  of  a  municipality  to  amend  its  char- 
ter, the  electors  may  change  the  corporate  boundaries  by  excluding 
territory  previously  included  within  its  limits.^ 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  by  the  Flavel  Land  &  Development 
Company,  a  corporation,  against  F.  P.  Leinenweber 
and  the  City  of  Warrenton,  Oregon. 

Among  others  in  Clatsop  County,  there  are  two  in- 
corporated towns,  one  the  City  of  Warrenton,  and  the 
other  the  town  of  Clatsop.  The  defendant  Leinen- 
weber is  the  assessor  of  that  county.  The  plaintiff 
avers  that  the  officer  is  threatening  and  intending  to 
list  its  real  property  for  taxation  in  Warrenton, 
whereas  its  land  is  not  within  the  boundaries  of  that 
municipality.  The  answer  traces  the  history  of  the 
town  of  Clatsop,  contending  that  its  charter  was  un- 
constitutional in  certain  particulars,  and  that  for  a 
long  time  its  government  was  inert,  but  that  finally  so 
far  as  they  lawfully  could  the  legal  voters  therein 
passed  an  ordinance  providing  for  the  manner  of  exer- 
cising the  initiative  and  referendum  powers  reserved 
to  municipal  corporations  and  the  legal  voters  by  Sec- 
tion la  of  Article  IV  and  Section  2  of  Article  XI  of 
the  Constitution;  that  afterward  in  pursuance  thereof 
the  legal  voters  amended  the  charter  so  as  to  exclude 

*The  cases  passing  on  the  question  of  power  of  the  legislature  to 
annex  or  change  territory  of  municipality,  are  gathered  in  a  note  in 
27  Xfc  S.  A.  7S7.  Bepobtsb. 

81  Or.— 38 


854  FiAVEL  Land  Co.  t;.  Leinenweber.  [81  Or. 

part  of  the  territory  originally  within  the  mnnicipal 
boundaries  of  Clatsop  and  that  plaintiff's  land  was  in 
the  part  thus  cut  off.  Subsequently,  so  the  answer 
states,  the  City  of  Warrenton  provided  for  an  elec- 
tion to  be  held,  not  only  within  its  corporate  limits,  but 
also  in  the  outside  territory  sought  to  be  included,  and 
that  the  result  was  to  enlarge  the  boundaries  of  War- 
renton so  as  to  take  in  the  plaintiff's  property.  On 
a  hearing  all  ofher  questions  were  waived;  it  was 
agreed  that  the  proceedings  were  formally  correct, 
and  the  cause  was  submitted  upon  the  one  question,  to 
wit: 

**Has  a  municipality  of  the  State  of  Oregon  power 
to  so  change  its  boundary  lines  within  its  charter  as  to 
exclude  territory  theretofore  included  in  its  bound- 
aries?" 

Or,  to  quote  the  plaintiff's  brief: 

**In  other  words,  if  the  town  of  Clatsop  had  the  au- 
thority by  these  ordinances  and  proceedings  which  are 
set  forth  in  the  answer  and  stipulation,  and  which  are 
for  the  purposes  of  this  case  admitted  to  be  regular, 
then  the  lands  owned  by  the  plaintiff  are  within  the 
boundary  lines  of  the  City  of  Warrenton.  If  a  muni- 
cipality has  not  the  power  to  change  its  boundary  lines 
by  eliminating  territory,  then  these  lands  in  contro- 
versy are  within  the  town  of  Clatsop  and  it  of  course 
follows  that  they  are  not  within  the  City  of  Warren- 
ton." 

The  Circuit  Court  entered  a  decree  dismissing  the 
suit,  and  the  plaintiff  appealed.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Huston  &  Huston,  with  an  oral  argument  by 
Mr.  Samuel  B.  Huston. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  George  C.  Fulton,  Mr.  J.  J.  Barrett,  Mr.  Albert  M. 
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Smith  and  Mr.  John  CahcUin,  with  oral  arguments  by 
Mr.  Fuiton  and  Mr.  Barrett. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1.  A  change  in  the  boundaries  of  a  city  constitutes 
an  amendment  to  its  charter:  Cooke  v.  Portland,  69 
Or.  572  (139  Pac.  1095).  As  stated  by  Mr.  Chief  Jus- 
tice McBridb  in  State  ex  rel.  v.  Portland,  65  Or.  273, 
285  (133  Pac.  62) : 

*'The  true  test  is  this:  Could  the  legislature  before 
it  was  deprived  of  the  power  to  enact  or  amend  char- 
ters have  enacted  this  revision  ?  *  * 

Tested  by  this  canon,  a  change  in  the  boundaries, 
whether  for  greater  or  less,  is  a  legitimate  amendment 
of  a  charter,  the  power  to  effect  which  is  committed  to 
the  legal  voters  of  the  municipality  by  the  constitu- 
tional provisions  above  mentioned. 

An  amendment  implies  an  addition  or  change  within 
the  scope  of  the  original  instrument  so  as  to  effect  an 
improvement  or  better  carry  out  the  purpose  for  which 
it  was  framed,  while  a  repeal  signifies  an  utter  abro- 
gation of  the  previous  legislation.  McKeon  v.  Port- 
land, 61  Or.  385  (122  Pac.  291),  was  an  effort  on  the 
part  of  the  municipal  government  of  the  defendant, 
without  consulting  its  own  electors,  to  extend  its  au- 
thority over  the  entire  territory  of  the  adjoining  City 
of  St.  Johns  upon  the  assent  of  the  majority  of  those 
voting  upon  the  question  in  the  latter  municipality, 
but  without  any  action  or  sanction  of  its  governing 
authorities.  It  amounted  to  an  absolute  repeal  of  the 
charter  of  St.  Johns,  a  prerogative  not  permitted  even 
to  the  legal  voters  of  any  city,  and  much  less  of  any 
neighboring  borough.  Cooke  v.  Portland,  69  Or.  572 
(139  Pac.  1095),  was  a  case  where  extraurban  electors 
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essayed  to  vote  themselves  into  the  city  and  their  effort 
was  deemed  vain  because  no  notice  of  the  election  was 
given,  no  opportunity  was  afforded  to  the  voters  in 
the  city  to  express  their  will  on  the  subject,  and,  lastly, 
the  procedure  contemplated  an  amendment  of  the  char- 
ter of  Portland  by  those  living  outside  its  limits. 
Couch  V.  Marvin,  67  Or.  341  (136  Pac.  6),  was  where 
the  electors  of  a  city  voted  to  extend  the  limits  of  their 
municipality  by  adding  a  few  acres  on  the  east  and 
also  by  annexing  a  narrow  strip  320  feet  wide  extend- 
ing from  the  north  boundary  of  the  corporate  limits 
a  distance  of  about  three  fourths  of  a  mile,  and  then 
spreading  out  the  line  to  embrace  all  the  town  site  of 
Evans,  with  the  exception  of  three  blocks,  thereby  an- 
nexing the  lots  and  blocks  described  in  the  complaint 
and  the  depot  grounds  of  a  railroad  company,  in  which 
new  territory  there  were  but  two  legal  voters  not  suffi- 
cient in  number  to  hold  an  election.  In  an  opinion  by 
Mr.  Justice  Bean  this  proceeding  was  condemned  on 
the  ground  that  the  city  was  endeavoring  to  exercise 
dominion  over  territory  beyond  its  limits  without  the 
consent  of  the  outside  electors  expressed  in  an  elec- 
tion held  there  for  the  purpose.  The  same  doctrine 
had  been  previously  announced  by  Mr.  Justice  Mo- 
Bride  in  Thurber  v.  McMirnivUle,  63  Or.  410  (128  Pac. 
43). 

The  present  case  is  not  like  any  of  those.  The  rec- 
ord discloses  that  the  legal  voters  of  the  town  of  Clat- 
sop amended  its  charter  so  as  to  contract  its  municipal 
boundaries.  This  was  legitimate  because  the  same 
thing  could  have  been  done  by  the  legislative  assembly 
under  the  former  regime  before  the  Constitution  was 
amended,  thus  meeting  the  test  of  State  ex  rel.  v.  Port- 
land, 65  Or.  273,  285  (133  Pac.  62).  Clatsop  did  not 
amend  itself  to  death  so  as  to  be  guilty  of  suicide 
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within  the  meaning  of  the  McKeon  Case.  As  much  as 
ever  before,  there  remains  an  actual  municipal  entity 
known  as  the  town  of  Clatsop.  It  appears,  nay,  in- 
deed it  is  conceded,  that  the  proceedings  taking  into 
the  City  of  Warrenton  the  country  including  plain- 
tiff's holdings  were  regular.  Both  in  the  reduction  of 
the  area  of  Clatsop  and  in  the  increase  of  Warrenton 's 
territory  the  legal  voters  on  both  sides  of  the  question 
had  opportunity  to  declare  their  will  on  the  subject 
thus  conforming  to  the  spirit  of  the  new  features  of 
the  Constitution. 

Reduced  to  its  lowest  terms  upon  the  issue  presented 
for  our  consideration,  an  affirmative  answer  must  be 
given  to  the  question  stated  by  the  appellant  in  his 
brief.  We  hold,  therefore,  that  a  change  in  the  bound- 
aries of  a  municipality  excluding  territory,  theretofore 
subject  to  its  authority,  is  a  legitimate  amendment  of 
its  charter  which  may  be  accomplished  by  the  vote  of 
its  legal  electors. 

The  decree  is  affirmed.  Affibmed. 

Mb.  Chief  Justice  Moobb,  Mb.  Justicb  Bean  and 
Mb.  Justice  Habbis  concur. 

Mb.  Justice  Eakin  absent 
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Submitted  on  briefs  Julj  13,  affirmed  August  1,  1916. 

SABIN  V.  KYNISTON.* 

(159  Pae.  69.) 

Ftandnlent  Oonvyaiio«i--B7ld6nca    Snilictmey— Ptand— CHrcaingtMip 
tUl  Bvideiice. 

1.  In  action  to  set  aside  a  eonvejance  as  fraudulent,  it  is  not 
essentially  requisite  tbat  there  be  direct  proof  of  fraud,  but  the  neces- 
sary deceit  may  be  proven  by  circumstantial  evidence. 

Fraudulent  OonTeyances—Evldeiice— Burden  of  Proof — ^Fraud. 

2.  In  such  action,  one  alleging  fraud  or  any  other  material  matter 
must  prove  it. 

Fraudulent  OonTeyances— Transaction  InvaUd— Enowladgt  of  Grantee. 

3.  The  title  of  a  purchaser  is  protected  from  attack  as  based  on 
fraudulent  conveyance  where,  without  knowledge  or  notice  of  ven* 
dor's  intent  or  of  fraud,  he  has  paid  a  valuable  consideration,  unde> 
Sections  7397,  7400,  7401,  L.  O.  L.,  providing  that  every  conveyance 
of  any  estate  or  interest  in  land  made  with  the  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  other  persons  of  their  lawful  suits  or  de- 
mands as  against  the  person  so  hindered,  delayed  or  defrauded  shall 
be  void;  that  the  question  of  fraudulent  intent  shall  be  deemed  one 
of  fact,  not  of  law;  and  that  the  statute  shall  not  affect  the  title  of 
purchaser  for  valuable  consideration  unless  it  appears  he  had  previ- 
ous notice  of  the  fraudulent  intent  of  his  immediate  grantor  of  the 
fraud,  rendering  such  grantor's  title  void. 

Fraudulent  Oonveyancea — ^Burden  of  Proof — ^Knowledge  by  PurduuMr 
of  Fraudulent  Intent  of  Orantor. 

4.  Under  Section  7401,  L.  O.  L.,  providing  that  the  statute  as  to 
fraudulent  conveyances  shall  not  impair  title  of  purchaser  for  valu- 
able consideration  unless  it  shall  appear  that  he  had  previous  notice 
of  the  fraudulent  intent  of  his  immediate  grantor,  one  of  the  essen- 
tials which  the  plaintiff,  in  suit  to  set  aside  a  conveyance  as  fraudu- 
lent, must  establish  is  that  the  purchaser  had  previous  notice  of  the 
fraudulent  intent  of  his  grantor. 

Judgment — ^Iden— -Docketing  Judgment  of  Federal  Court— Oonstme- 
tive  Notice. 

5.  Where  judgment  of  the  United  States  court  was  not  docketed 
in  the  county  where  land  was  situated  until  long  after  conveyance 
from  judgment  debtor  to  purchaser,  there  was  no  imputed  notice  to 
the  purchaser  of  the  determination  of  the  cause  in  the  United  States 
court,  under  Sections  210-212,  L.  O.  L.,  providing  that  United  States 
court  judgments  shall  be  a  lien  from  the  time  of  docketing  a  tran- 
script in  any  county,  etc. 

*A8  to  effect  of  participation  by  purchaser  in  fraud  of  vendor  which 
will  invalidate  transfer  for  good  consideration  as  against  the  ven- 
dor's creditors,  see  comprehensive  note  in  S2  L.  S.  A.  83.    Bxpoktxb. 
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Fraudulent  OonTeyances— Bvldence — Snffidency— Notice  to  Grantee. 

0.  In  salt  to  set  aside  a  eonvejanee  as  fraudulent,  evidence  that 
tbere  was  a  rumor  current  among  farmers,  in  the  neighborhood  where 
land  was  situated,  that  grantor  had  been  sued,  the  grantee  living  sev- 
eral miles  distant,  and  no  knowledge  of  this  rumor  being  imputed  to 
him,  was  not  sufficient  to  show  grantee's  knowledge  of  fraud. 

Fraudulent  ConTeyance^— Bona  Fide  Purchaser— Actual  Notice. 

7.  Actual  notice  of  fraudulent  intent  bj  vendor  must  be  shown  to 
avoid  a  sale  to  a  purchaser  paying  a  valuable  consideration. 

[As  to  knowledge  of  vendee  as  affecting  validity  of  convey- 
ance alleged  to  have  been  fraudulent,  see  note  in  34  Am.  St.  Bep. 
895.] 

Ftandulent  Oonveyancea— evidence — ^Knowledge  of  Orantee— Oixcnm- 
ftantlal  Evidence. 

8.  Actual  notice  to  grantee  of  fraudulent  intent  by  vendor  may 
be  proven  by  circumstantial  evidence. 

BvldMice— CondiudTenefli  on  Party  Introdaclng  Witness. 

9.  "^liere  a  party  calls  a  witness,  he  thereby  represents  him  to  be 
worthy  of  credit,  or  at  least  not  so  infamous  as  to  be  wholly  un- 
worthy of  it. 

FrandulMt  Conveyances— Evidence— Sufllclency—-Pa7nient  of  Valu- 
able Consideration, 

10.  In  action  to  avoid  a  conveyance  as  fraudulent,  testimony  of 
grantee,  called  as  plaintiff's  witness,  of  payment  of  valuable  consider- 
ation, and  testimony  of  his  son  as  to  remittances  to  such  grantee  for 
use  in  buying  the  land,  held  sufficient  to  show  payment  by  grantee 
of  valuable  consideration. 

From  Wasco :  William  L.  Bradshaw,  Judge. 

In  Banc.    Statement  by  Me.  Justice  Buenett, 

This  is  a  suit  by  R.  L.  Sabin,  trustee  in  bankruptcy 
of  the  estate  of  A.  L.  Kyniston,  against  T.  E.  Kyniston 
and  H.  A.  Patton. 

In  substance,  the  complaint  in  this  suit  is  that  on 
May  12,  1914,  in  the  United  States  District  Court  for 
the  District  of  Oregon,  the  plaintiff  recovered  a  judg- 
ment against  the  defendant  Kyniston  for  $1,760,  with 
interest  and  costs  upon  which  on  the  22d  of  that  month 
an  execution  was  issued  and  returned  unsatisfied  be- 
fore the  commencement  of  this  suit;  that  on  May  18, 
1914,  Kyniston,  for  the  purpose  of  defrauding  the 
plaintiff  and  preventing  him  from  collecting  the  judg- 
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ment,  conveyed  to  Patton  a  tract  of  land  in  Wasco 
County  not  then  nor  ever  exempt  from  executidn ;  that 
the  latter  knew  of  the  judgment  and  received  the  con- 
veyance with  the  same  intent  and  purpose  imputed 
to  his  grantor ;  that  there  was  no  consideration  for  the 
transfer,  the  $1  mentioned  in  the  deed  referred  to 
being  merely  nominal ;  and,  finally,  that  after  making 
the  conveyance  Kyniston  had  no  property  which  the 
plaintiff  could  find  or  out  of  which  he  could  satisfy  his 
adjudicated  claim.  Except  the  allegation  of  the  act- 
ual transfer  of  the  land,  all  the  averments  of  the 
complaint  are  traversed  by  the  answers,  which  plead- 
ings state  in  substance  that  Patton  bought  the  realty 
in  question  in  good  faith  paying  one  thousand  dollars 
therefor,  assuming  a  mortgage  of  one  thousand  dol- 
lars then  on  the  property  with  accrued  interest,  and 
promising  to  pay  the  balance  of  taxes  then  due,  all 
without  any  knowledge  or  notice  or  reason  to  believe 
that  Kyniston  owed  anything  to  the  plaintiff  or  de- 
sired to  dispose  of  his  property  to  defraud  any 
creditor. 

The  separate  answers  of  both  defendants  were  sub- 
stantially the  same.  The  replies  controverted  the 
pleadings  of  the  defendants  in  material  particulars. 
From  a  decree  dismissing  the  suit,  the  plaintiff 
appealed. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affirmed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
Sidney  Teiser. 

For  respondents  there  was  a  brief  presented  by  Mr. 
Frank  O.  Dick. 
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Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1-3.  It  is  well  settled  that  it  is  not  essentially  requi- 
site that  there  be  direct  proof  of  fraud.  Indeed,  this 
is  generally  impracticable,  and  the  deceit  necessary  to 
impeach  a  conveyance  may  be  proven  by  circumstan- 
tial evidence :  Elfelt  v.  Hinch,  5  Or.  255 ;  Williamson  v. 
North  Pac.  Lbr.  Co.,  42  Or.  153  (70  Pac.  387,  532) ; 
Kabat  v.  Moore,  48  Or.  191  (85  Pac.  506) ;  Phipps  v. 
WUlis,  53  Or.  190  (96  Pac.  866,  99  Pac.  935,  18  Ann. 
Gas.  119).  On  the  other  hand,  it  is  a  legal  platitude 
to  say  that  he  who  alleges  fraud  or  any  other  material 
matter  which  is  denied  must  prove  the  same  accord- 
ing to  his  averment.  It  has  been  established  by  prece- 
dents in  this  state  that  three  things  concurring  will 
protect  the  title  of  the  purchaser:  (1)  He  must  buy 
without  knowledge  of  the  bad  intent  on  the  part  of 
the  vendor;  (2)  he  must  be  a  purchaser  for  a  valuable 
consideration ;  and  (3)  he  must  have  paid  the  purchase 
money  before  he  had  notice  of  the  fraud.  It  is  pro- 
vided by  Section  7397,  L.  0.  L.,  that  every  conveyance 
of  any  estate  or  interest  in  lands  made  with  the  intent 
to  hinder,  delay  or  defraud  creditors  or  other  persons 
of  their  lawful  suits  or  demands  as  against  the  person 
so  hindered,  delayed  or  defrauded  shall  be  void.  The 
effect  of  this  is  limited  by  two  sections  reading  thus : 

Section  7400:  ''The  question  of  fraudulent  intent  in 
all  cases  arising  under  the  provisions  of  this  chapter 
shall  be  deemed  a  question  of  fact,  and  not  of  law. ' ' 

Section  7401 :  ' '  The  provisions  of  this  chapter  shall 
not  be  construed  in  any  manner  to  affect  or  impair  the 
title  of  a  purchaser  for  a  valuable  consideration,  un- 
less it  shall  appear  that  such  purchaser  had  previous 
notice  of  the  fraudulent  intent  of  his  immediate  gran- 
tor, or  of  the  fraud  rendering  void  the  title  of  such 
grantor/' 
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4-8.  Under  the  latter,  one  of  the  essentials  which 
the  plaintiff  must  establish  is  that  the  purchaser  had 
previous  notice  of  the  fraudulent  intent  of  his  grantor. 
On  this  point,  it  is  conceded  that  the  judgment  of  the 
United  States  court  was  not  docketed  in  Wasco  County, 
where  the  land  was  situated,  until  long  after  the  con- 
veyance from  Kyniston  to  Patton.  Sections  210,  211 
and  212,  L.  0.  L.,  cover  this  subject  permitting  such 
docketing,  and  prescribing  that  from  the  date  thereof 
the  judgment  shall  be  a  lien  upon  the  real  property  of 
the  defendant  within  the  county  where  the  same  is 
docketed.  For  want  of  compliance  with  this  section 
there  was  no  imputed  notice  to  Patton  of  the  deter- 
mination of  the  cause  in  the  United  States  court. 
There  is  utterly  no  evidence  to  show  that  he  had  any 
knowledge  that  Kyniston  was  indebted  or  obligated  in 
any  manner  whatever  to  the  plaintiff.  There  is  some 
slight  testimony  that  there  was  a  rumor  current  among 
the  farmers  in  the  neighborhood  where  the  property 
was  situated  to  the  effect  that  Kyniston  had  been  sued, 
but  at  the  time  Patton  resided  in  The  Dalles  several 
miles  distant,  and  no  knowledge  even  of  this  rumor 
is  imputed  to  him  by  any  witness.  In  Coolidge  v. 
Heneky,  11  Or.  327  (8  Pac.  281),  it  was  decided  that 
notice  of  the  fraudulent  intent  of  a  grantor  in  cases 
of  this  sort  must  be  actual.  It  is  true  enough  that  this 
may  be  proven  by  circumstantial  evidence,  but  there 
are  no  circumstances  disclosed  by  the  witnesses  tend- 
ing to  charge  Patton  with  the  necessary  knowledge  of 
the  deceit,  if  any,  practiced  by  his  codefendant, 

9, 10.  We  pass  to  the  inquiry  of  whether  Patton  paid 
a  valuable  consideration  for  the  land.  To  establish 
his  case  the  plaintiff  called  as  his  first  witness  the  de- 
fendant Patton  himself,  thus  representing  him  to  be 
worthy  of  credit,  or  at  least  not  so  infamous  as  to  be 
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wholly  unworthy  of  it :  State  v.  Steeves,  29  Or.  85, 103 
(43  Pac.  947) ;  Greenleaf  states  it  thus : 

*' When  a  party  offers  a  witness  in  proof  of  his  cause, 
he  thereby  in  general  represents  h\m  as  worthy  of 
belief '^  1  Greenl.  Ev.  (16  ed.),  §  442. 

The  testimony  of  Patton  is  to  the  effect  that  on 
Sunday,  May  17th,  Kyniston  visited  him  and  offered 
the  land  for  sale  subject  to  a  mortgage  for  one  thou- 
sand dollars  in  favor  of  the  state  land  board  with 
accrued  interest,  pricing  it  at  the  sum  of  one  thousand 
dollars  additional,  and  the  balance  of  unpaid  taxes 
amounting  to  $26.31;  and  that  he  accepted  the  offer. 
He  said  he  had  in  his  possession  six  hundred  dollars 
belonging  to  his  son  which  the  latter  had  earned  from 
time  to  time  and  left  in  his  keeping,  together  with 
ninety  dollars  of  his  own,  all  of  which  he  kept  in  a 
can  buried  sometimes  in  a  cellar  and  sometimes  in  a 
woodshed  at  the  various  places  where  he  had  lived  in 
Wasco  County ;  that  he  paid  this  amount  to  Kyniston 
on  the  Sunday  mentioned,  taking  his  receipt  for  the 
same  which,  at  the  time  he  testified,  had  been  lost  and 
could  not  be  produced ;  that  the  following  morning  he 
went  to  the  oflSce  of  an  attorney  where  the  deed  was 
prepared  and  signed  by  Kyniston;  that  he  then  paid 
him  $210.  The  remainder  of  the  consideration  was 
one  hundred  dollars  which  he  had  previously  loaned  to 
Kyniston,  making  a  total  of  one  thousand  dollars. 

An  attempt  was  made  to  discredit  his  testimony 
by  showing  that  when  he  was  working  for  a  farmer, 
plowing  a  92-acre  tract  for  $1.50  an  acre,  he  drew  his 
money  substantially  as  fast  as  he  earned  it ;  that  once 
he  owed  his  landlord  $6  for  a  month 's  house  rent  and 
paid  it  by  cutting  wood,  that  in  another  instance  he 
was  compelled  to  ask  credit  for  $16.81  to  buy  feed  for 
his  team  while  he  was  cultivating  rented  land;  and, 
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finally,  that  shortly  prior  to  the  transaction  in  ques- 
tion he  borrowed  one  hundred  dollars  and  gave  a  chat- 
tel mortgage  on  his  team  to  secure  its  payment.  These 
matters  are  satisfactorily  explained  by  Patton's  state- 
ment to  the  effect  that  at  the  time  he  was  plowing  he 
did  not  have  ready  cash  and  was  compelled  to  use  the 
money  from  time  to  time ;  that  he  did  not  have  avail- 
able funds  when  he  owed  the  house  rent,  and,  not  hav- 
ing any  work  on  hand,  made  the  turn  by  cutting  wood ; 
and,  lastly,  that  his  wife  was  aflBicted  with  cancer  and 
he  had  borrowed  one  hundred  dollars  for  the  purpose 
of  sending  her  to  California  for  treatment,  which  plan 
she  abandoned.  The  son  testified  that  for  practically 
four  years  he  had  been  earning  money  which,  from 
time  to  time,  he  gave  to  his  father  for  safekeeping, 
and  that  it  was  with  his  consent  that  his  parent  used 
the  money  to  make  the  initial  payment  to  Kyniston. 
The  latter  testified  to  receiving  the  money  as  stated 
by  Patton;  and,  finally,  the  scrivener,  who  prepared 
the  deed  and  took  the  acknowledgment,  declared  that 
at  that  time  he  saw  quite  a  sum  of  money  in  gold,  esti- 
mated by  him  to  be  two  hundred  dollars  or  three  hun- 
dred dollars,  pass  from  Patton  to  Kyniston  as  part  of 
the  transaction. 

Some  unimportant  discrepancies  between  the  testi- 
mony of  Patton  and  of  Kyniston  are  pointed  out 
as  discrediting  their  statements.  For  instance,  the 
former  said  that  the  subject  of  the  transfer  of  the  land 
had  not  been  broached  between  them  until  the  stated 
Sunday,  while  the  latter  declared  that  he  had  several 
times  before  then  interviewed  Patton  on  the  subject. 
This  circumstance,  together  with  the  fact  that  the 
greater  part  of  the  purchase  money  was  paid  before 
the  execution  of  the  deed,  that  no  abstract  was  re- 
quired or  examination  of  the  title  made,  and  that  for 
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a  long  period  of  time  the  money  was  kept  buried  in  a 
can  about  the  house  instead  of  being  deposited  in  a 
bank,  gives  an  apocryphal  flavor  to  the  stories  of  the 
witnesses.  On  the  other  hand,  there  is  nothing  what- 
ever to  dispute  them.  The  plaintiff  has  vouched  for 
the  credibility  of  Patton  and,  while  the  transaction 
may  not  have  been  carried  on  by  a  farm  laborer,  as 
Patton  was  disclosed  to  be,  with  the  same  precaution 
that  would  characterize  a  similar  affair  conducted  by 
well-trained  business  men,  the  testimony  clearly  pre- 
ponderates in  favor  of  the  defendants.  The  case  is 
governed  by  such  precedents  as  Phipps  v.  Willis,  53 
Or.  190  (96  Pac.  866,  99  Pac.  935,  18  Ann.  Gas.  119) ; 
Ball  V.  Dmton,  64  Or.  184  (129  Pac.  1032) ;  Coffey  v. 
Scott,  66  Or,  465  (135  Pac.  88) ;  Coolidge  v.  Oberlin, 
66  Or.  563  (135  Pac.  167) ;  Lane  v.  Myers,  70  Or.  376 
(141  Pac  1022,  Ann.  Gas.  1915D,  649). 

In  brief,  there  is  nothing  to  show  that  Patton  had 
any  notice  whatever  that  Kyniston  intended  to  de- 
fraud anyone.  It  is  established  at  least  by  the  greater 
weight  of  testimony  that  he  paid  a  valuable  considera- 
tion for  the  land  and  that,  too,  before  he  had  any  notice 
either  actual  or  imputed  of  any  possible  fraud  on  the 
part  of  his  codefendant.  The  criticisms  of  the  state- 
ments of  the  witnesses  are  not  suflScient  entirely  to 
discredit  them,  especially  where  the  veracity  of  the 
defendant  Patton  was  indorsed  by  the  plaintiff  when 
he  called  him  as  a  witness.  We  deem  it  unnecessary 
to  consider  the  question  urged  by  the  defendants  to 
the  effect  that  without  an  allegation  in  the  body  of  the 
complaint  stating  his  appointment  as  trustee,  words 
of  that  kind  in  the  title  are  mere  descriptio  personae, 
so  that  the  plaintiff  is  suing  in  his  private  capacity 
while  the  proof  shows  he  is  entitled  to  recover,  if  at 
all,  only  in  the  character  of  a  representative. 
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The  decree  of  the  Circuit  Court  was  right,  and  must 
be  affirmed.  Affibmsd. 

Mb.  Justicb  Eakin  took  no  part  in  the  consideration 
of  this  case. 


•^•^ 


Argued  July  18,  affirmed  Angost  1,  1910. 

WICKS  V.  SANBOBN. 

(159  Pac.  71.) 

Appeal  and  Error— Law  of  Oaae    Motion  for  Directed  Verdict. 

1.  Where  the  evidence  contained  in  the  record  on  a  second  appeal 
is  not  materially  different  from  that  produced  on  the  first  tria^  the 
decision  on  the  first  appeal,  on  motion  for  directed  rerdict,  that  the 
plaintiff  was  entitled  to  have  the  jury  pass  on  the  evidence,  is  the 
law  of  the  case  on  the  second  appeal. 

Trial— Action  on  Contract — ^Xnstmctlon— Applicaticm  to  Eyldencoi. 

2.  In  an  action  by  an  architect  for  the  price  of  house  plans,  an 
instruction  that,  if  the  jury  should  find  that  the  contract  between  plain- 
tiff and  defendant  was  that  if  defendant  did  not  build  he  was  not 
required  to  pay  for  the  plans,  verdict  must  be  for  him,  even  though 
he  agreed  or  promised  to  build,  and  yet  did  not  do  so,  and  that  such 
promise,  if  made,  did  not  change  the  contract,  was  properly  modified 
by  adding,  "unless  you  should  find  from  the  evidence  that  it  was  the 
intention  of  the  parties  to  so  change  the  contraet|"  where  there  was 
evidence  that  a  change  had  been  agreed  upon. 

Trial— iDfltmctions — ^Province  of  Jnry— Law  Question. 

3.  In  an  action  by  an  architect  for  the  price  of  house  plans  or- 
dered by  a  contractor  acting  for  the  owner,  where  the  court  instructed 
that,  if  the  contractor  was  used  as  the  medium  through  whom  the 
contract  was  made,  then  both  parties  to  the  action  would  be  bound 
by  the  terms  of  the  contract,  provided  the  contractor  correctly  rep- 
resented them  to  the  respective  parties,  the  quoted  language  of  the 
instruction,  that  if  the  jury  should  find  from  the  preponderance  of 
the  evidence  that  the  contractor  was  not  the  agent  of  the  owner  "to 
the  extent  of  having  power  to  bind  him,"  unless  he  should  have  fully 
and  honestly  represented  to  the  owner  the  full  terms  of  the  contract 
and  then  have  the  owner  ratify  them,  was  not  improper,  as  permit- 
tine  the  jury  to  decide  what  the  agent  might  do  by  virtue  of  his 
authority,  a  question  of  law  for  the  court. 

From  Clatsop :  James  A.  Eakik,  Judge. 
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Department  2.    Statement  by  Me.  Justice  Habbis. 

This  is  the  second  appeal  of  a  dispute  involving  $90 : 
See  72  Or.  321  (143  Pac.  1007).  The  plaintiff,  John 
E.  Wicks,  alleges  that  he  is  an  architect,  that  at  the 
request  of  defendant,  Frank  H.  Sanborn,  he  drew  a 
set  of  plans  reasonably  worth  $90  for  a  dwelling-house, 
and  that  the  defendant  has  refused  to  pay  for  the 
plans. 

The  answer  avers  that  the  defendant  contemplated 
the  erection  of  a  dwelling-house,  that  the  plaintiff 
agreed  that  he  would  prepare  a  set  of  plans  with  the 
understanding  that  the  defendant  would  pay  $90  if 
he  approved  the  plans  and  if  he  built  the  house,  but  no 
charge  was  to  be  made  for  drawing  the  plans  if  the 
defendant  did  not  approve  them  or  if  he  did  not  build. 

The  reply  traverses  the  averments  of  the  answer. 
The  verdict  of  the  jury  was  for  the  plaintiff,  and  the 
defendant  appealed  from  the  consequent  judgment. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  C.  Fulton. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Frank  G.  Hesse  and  Mr.  A.  W.  Norblad,  with  an 
oral  argument  by  Mr.  Hesse. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the* 
court 

The  assignments  of  error  question  the  refusal  of  the 
court  to  direct  a  verdict  for  the  defendant,  and  also 
complain  of  the  giving  and  refusal  to  give  other  in- 
structions. The  negotiations  for  the  plans  were  for 
the  most  part  conducted  by  plaintiff  and  C.  L.  Hous- 
ton, a  contractor.    The  controversy  between  the  liti- 
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gants  largely  results  from  their  variant  claims  con- 
cerning the  authority  of  Houston.  Wicks  argues  that 
Houston  had  suflScient  authority  to  make  the  agree- 
ment relied  upon  by  the  plaintiff,  while  Sanborn  con- 
tends that  Houston  lacked  the  requisite  authority. 
A  brief  reference  to  the  evidence  is  necessary. 

The  plaintiff  testified  that  Houston  'Hold  me  that 
Mr.  Frank  Sanborn  had  asked  him  to  inquire  from  me 
what  the  cost  would  be  for  making  a  plan  for  a  house 
that  Mr.  Frank  Sanborn  intended  to  build.  He  had 
with  him  a  piece  of  paper,  *  *  and  that  paper  was 
laid  down,  •  •  representing  the  floor  plan  of  the 
house.  •  •  I  told  him  the  price  would  be  about  $90 
or  $95 ;  so  he  said  he  was  going  to  take  it  up  with  Mr. 
Sanborn  and  let  me  know  a  few  days  afterward. '* 
The  plaintiff  also  testified  that  Houston  returned  in 
a  few  days,  and  said  that  $90  was  satisfactory  to  the 
defendant,  and  "  to  go  ahead  and  make  up  preliminary 
drawings  to  be  submitted  to  Mr.  Frank  H.  Sanborn 
for  his  approval. '*  Preliminary  drawings  were  then 
made  and  turned  over  to  Houston,  who  ''said  he  was 
going  to  take  it  up  with  Mr.  Sanborn. '*  A  few  days 
afterward,  at  the  request  of  the  defendant's  wife, 
Wicks  went  to  Sanborn's  home,  and  there  discussed 
with  the  defendant  and  his  wife  the  preliminary  draw- 
ings, which  had  been  turned  over  to  Houston  and  by 
•him  delivered  to  Sanborn.  According  to  the  testi- 
mony of  the  plaintiff,  Sanborn  was  satisfied  with  the 
plans,  after  some  changes  pursuant  to  ''suggestions 
made  back  and  forth,"  and  then  "Mr.  Sanborn  told 
me  that  he  was  going  to  take  the  matter  under  con- 
sideration, when  he  had  gone  over  the  preliminary 
drawings,  and  would  let  me  know  through  Mr.  Hous- 
ton in  a  few  days, ' '  and  "  in  a  few  days  afterward  Mr. 
Houston  came  into  my  office  with  the  same  preliminary 
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drawings  that  we  had  discussed  at  Mr,  Sanborn's 
house,  and  said  that  the  arrangement  was  satisfactory, 
to  go  ahead  with  the  plans. ' '  The  plaintiff  then  com- 
pleted the  plans  and  ''turned  them  over  to  Mr.  Hous- 
ton when  finished, '  *  as  '  *  Sanborn  said  that  Mr.  Hous- 
ton was  to  bnild  the  house  by  day's  work  and  that  he 
procured  these  plans  for  him." 

C.  L.  Houston,  when  a  witness  for  the  defendant 
told  the  jury  that  after  the  preliminary  plans  had  been 
submitted  to  Sanborn  ''he  said  'go  ahead,  I  am  going 
to  build  the  house,'  "  and  "to  have  the  plans  com- 
pleted then";  and  the  witness  then  told  Wicks  that 
Sanborn  had  said  "that  he  was  going  to  complete  the 
house."  Wicks  subsequently  finished  the  plans  and 
delivered  them  to  Houston. 

1.  On  the  first  appeal  it  was  held  that  the  plaintiff 
was  entitled  to  have  the  jury  pass  upon  the  evidence 
and  that  the  trial  court  erred  in  directing  a  verdict 
for  the  defendant :  Wicks  v.  Sanborn,  72  Or.  321,  324 
(143  Pac.  1007).  And  since  the  evidence  contained 
in  the  record  now  presented  to  us  is  almost  identical 
with  and  is  not  materially  different  from  the  evidence 
produced  at  the  first  trial,  the  decision  in  Wicks  v. 
Sa/nborn,  supra,  on  the  motion  for  a  directed  verdict, 
becomes  the  law  of  the  case  on  this  appeal :  Baines  v. 
Coos  Bay  Navigation  Co.,  49  Or.  192,  195  (89  Pac. 
371).  The  motion  for  a  directed  verdict  was  properly 
denied. 

2.  At  the  request  of  the  defendant  the  court  in- 
structed the  jury : 

"If  you  should  find  from  a  preponderance  of  the 
evidence  that  the  contract  between  plaintiff  and  de- 
fendant was  that  if  the  defendant  did  not  build  the 
house  in  question,  that  defendant  was  not  required  to 
pay  for  the  plans  in  question,  your  verdict  must  be 
for  the  defendant,  even  though  you  should  further  find 
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that  defendant  agreed  to  or  promised  to  bnild  a  house, 
yet  did  not  do  so.  Such  promise,  if  made,  would  not 
change  the  contract/' 

And  Sanborn  now  complains  because  the  court 
modified  the  instruction  by  adding: 

**  Unless  you  should  find  from  the  evidence  that  it 
was  the  intention  of  the  parties  to  so  change  the 
contract/* 

The  contention  is  that  there  was  no  evidence  to  jus- 
tify the  modification.  We  cannot  agree  with  the  de- 
fendant in  his  claim  that  the  testimony  of  Houston 
that  Sanborn  told  him  he  intended  to  build  was  the 
only  evidence  that  could  be  considered  in  determining 
whether  a  change  had  been  agreed  upon.  The  discus- 
sion of  the  preliminary  plans  at  the  Sanborn  home, 
and  the  statement  by  Sanborn  that  he  would  **take 
the  matter  under  consideration,*'  and  then  let  Wicks 
**know  through  Mr.  Houston  in  a  few  days,'*  are  by 
no  means  negligible  in  the  consideration  of  the  con- 
troversy, and  cannot  be  ignored,  especially  when  taken 
in  connection  with  what  Houston  says  Sanborn  told 
him  and  what  he  in  turn  repeated  to  Wicks. 

3.  Objection  is  made  by  the  defendant  because  the 
court  used  the  words  *'to  the  extent  of  having  power 
to  bind  him,*'  on  the  theory  that  the  quoted  words  had 
the  effect  of  permitting  l;he  jury  to  decide  what  an 
agent  may  do  by  virtue  of  his  authority,  which  is  a 
question  of  law  for  the  court.  The  language  com- 
plained of  was  used  when  the  court  said : 

**But  I  instruct  you  that  if  you  find,  from  the  pre- 
ponderance of  the  evidence,  that  the  said  C.  L.  Houston 
was  not  the  agent  of  the  defendant  in  this  case  to  the 
extent  of  having  power  to  bind  him,  unless  he  should 
have  fully  and  honestly  represented  to  the  defendant 
the  full  terms  thereof,  and  then  have  defendant  ratify 
them,  then  I  instruct  you** 
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— ^in  substance  that  the  defendant  would  not  be  liable 
on  an  assumed  state  of  facts.  The  court  had  previ- 
ously told  the  jury  that,  if  Houston  was  used  as — 

*'the  medium  through  whom  the  contract  was  made, 
then  both  parties  to  this  acfion  would  be  bound  by 
these  terms,  whatever  you  may  find  them  to  be,  pro- 
vided you  find  that  he  correctly  represented  them  to 
the  respective  parties.*' 

The  language  excepted  to  may  appear  awkward,  but 
it  did  not  have  the  effect  urged  by  defendant,  when 
read  in  the  light  of  the  whole  charge,  and  particularly 
when  viewed  in  connection  Vith  what  immediately  pre- 
ceded it  and  with  what  followed  it. 

Instruction  No.  6  does  not  attempt  to  leave  to  the 
jury  the  decision  of  a  question  of  law.  The  court  pre- 
sented the  theory  of  each  litigant  to  the  jury  in  a 
charge  which  on  the  whole  has  the  merit  of  being  con- 
cise and  complete,  and  at  the  same  time  understand- 
able, and  it  was  not  error  to  refuse  to  give  the  instruc- 
tions numbered  3  and  4  requested  by  the  defendant. 

The  jury  found  for  plaintiff  after  a  fair  trial,  and 
the  judgment  is  therefore  affirmed.  Affirmed. 

Mr.  Chief  Justice  Moorb,  Mr.  Justice  Bean  and 
Ms.  Justice  Burnett  concur. 
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Argued  Julj  19,  affirmed  August  1,  1916. 

BONEY  V.  LANE  COUNTY. 

(159  Pac.  73.) 

Counties— Taxation— Dlflporttlon  of  General  Taxea-4ltatate. 

1.  Under  Sections  937,  6278,  L.  O.  L.,  giving  County  Courts  author- 
itj  over  county  roads  and  power  to  tax  for  general  county  purposes,  the 
moneys  so  raised  may  be  used  upon  county  roads,  for  Sections  6320, 
6321,  authorizing  special  tax  levies  for  "buildine  and  improving" 
county  roads  is  not  an  exclusive,  but  merely  a  supplementary,  method 
of  raising  road  funds. 

ICunldpal  OotporationB — Tazatioa--Oharter  Prorislons— Oonftroction. 

2.  Eugene  City  Charter,  Sectioi^  114,  115,  exempting  the  city  from 
road  taxes  levied  by  the  County  Court,  refers  only  to  road  taxes  lev- 
ied under  Sections  6320,  6321,  It,  O.  L.,  and  is  inapplicable  to  general 
taxes  raised  under  Sections  937,  6278,  although  they  are  used  for  road 
purposes. 

Ooontlee— Taxation— Dljiposltion  of  General  Taxes— Statute. 

3.  Budget  Law  (Laws  1913,  p.  458),  requiring  the  County  Court  to 
publish  an  estimate  of  the  amount  required  for  each  department  of 
the  county  government,  merely  requires  an  estimate  of  how  much  of 
the  general  tax  fund,  as  distinguished  from  the  special  road  tax  fund, 
will  be  used  for  road  purposes. 

From  Lane :  Geobge  F,  Skipwobth,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  L.  N.  Roney  against  the  county  of 
Lane,  H.  L.  Bown,  county  judge,  George  M.  Hawley 
and  M.  H.  Harlow,  county  commissioners,  and  James 
C.  Parker,  sheriff  of  Lane  County,  Oregon. 

The  plaintiff  is  a  taxpayer  owning  taxable  real  and 
personal  property  located  in  the  City  of  Eugene,  in 
Lane  County,  Oregon.  He  brings  this  suit  in  his  own 
behalf  and  that  of  all  other  taxpayers  similariy  circum- 
stanced. That  city  is  a  municipal  corporation  char- 
tered by  an  act  of  the  legislative  assembly  of  the  State 
of  Oregon  entitled  *'An  act  to  reincorporate  the  City 
of  Eugene  and  to  repeal  all  acts  and  parts  of  acts  in 
conflict  therewith,"  filed  in  the  office  of  the  Secretary 
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of  state  February  18,  1905.    Sections  114  and  115  of 
that  charter  are  here  set  down : 

**The  corporate  limits  of  the  City  of  Eugene  shall 
embrace  and  the  same  is  hereby  constituted  an  inde- 
pendent road  district  and  the  power  and  authority 
given  by  the  general  laws  of  the  State  of  Oregon  to 
the  County  Court  of  Lane  County,  to  divide  said 
county  into  road  districts,  to  appoint  road  supervisors, 
to  lay  out  and  work  highways,  and  to  levy  a  tax  upon 
all  taxable  property  of  said  county  to  be  used  in  build- 
ing and  improving  the  county  roads  shall  not  apply 
or  extend  to  the  territory  within  the  limits  of  the  City 
of  Eugene,  but  the  said  territory  and  the  inhabitants 
thereof  are  hereby  excepted  out  of  the  jurisdiction  of 
said  court  upon  said  subjects ;  and  the  authority  given 
to  the  County  Court  by  general  law  to  manage,  con- 
trol, and  levy  road  poll  taxes,  in  cash,  shall  be  exer- 
cised within  the  City  of  Eugene  by  the  common  council 
thereof;  and  all  road  taxes,  including  road  poll  taxes 
levied  upon  or  against  the  property  and  persons  of  the 
city  of  Eugene,  shall  be  expended  by  the  street  com- 
missioner thereof  under  the  direction  of  the  common 
council  of  said  city,  and  authority  is  hereby  given  to 
the  common  council  to  expend  such  portion  of  the  road 
taxes  outside  of  the  limits  of  the  city  upon  the  roads 
leading  to  the  city  as  a  majority  of  the  common  coun- 
cil shall  deem  expedient  and  advisable ' ' :  Section  114. 

**  Authority  is  hereby  given  to  the  common  council 
to  levy  such  tax,  not  exceeding  two  mills  in  any  one 
year,  as  it  shall  deem  necessary,  upon  all  taxable  prop- 
erty in  the  city,  to  be  collected  at  the  same  time  and  in 
the  same  manner  as  the  other  taxes  of  the  city:  Pro- 
vided, that  such  part  thereof  as  the  council  or  street 
commissioner  shall  direct  may  be  paid  in  labor  on  the 
streets  and  roads,  under  the  direction  of  the  street 
commissioner,  who  shall  have  all  the  power  and  au- 
thority of  a  road  supervisor  under  the  general  laws 
of  the  state '^  Section  115. 

The  plaintiff  avers  that  in  the  budget  framed  by  the 
I^ane  County  Court  on  December  2,  1915,  under  the 
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head  of  *  *  roads,  * '  there  was  inserted  the  stun  of  $110,- 
620  to  be  levied  upon  all  the  taxable  property  in  that 
county  including  that  within  the  City  of  Eugene.  This 
was  incorporated  with  the  larger  amount  of  $320,683.30, 
which  is  denominated  in  the  budget  *' general  fund**; 
the  rate  levied  to  raise  which  was  8.676  mills.  He 
avers  that  the  part  apportioned  for  roads  amounts  to 
2.79  mills.  He  charges  that  this  tax  was  extended  on 
the  assessment-rolls  and  that  the  sheriff  of  the  county 
will  collect  the  same  from  the  plaintiff.  He  prays  for 
a  cancellation  of  the  extension,  that  the  levy  of  2.79 
mills  be  set  aside  and  held  for  naught,  and  that  the 
sheriff  be  enjoined  and  restrained  from  collecting  the 
same.  A  general  demurrer  to  this  complaint  was  sus- 
tained, and  the  suit  dismissed.   The  plaintiff  appealed. 

Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Foster  <&  Hamilton  and  Mr.  Sjur  P.  Ness,  with 
oral  arguments  by  Mr.  0.  H.  Foster  and  Mr.  Ness. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Joseph  M.  Devers,  District  Attorney,  and  Messrs. 
Thompson  &  Hardy,  with  oral  arguments  by  Mr. 
Devers  and  Mr.  Helmus  W.  Thompson. 

Mb,  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

Section  6320,  L.  0.  L.,  as  amended  by  the  act  of  Feb- 
ruary 23, 1915,  reads  thus : 

''The  County  Court  or  Commissioners*  Court  of 
each  county  in  the  state  may  levy  a  tax  of  not  to  exceed 
ten  mills  on  the  dollar  on  all  taxable  property  of  said 
county,  at  the  time  of  making  the  annual  tax  levy  upon 
the  previous  yearns  assessment,  which  shall  be  set 
apart  as  a  general  road  fund,  to  be  used  in  the  build- 
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ing  and  improving  the  public  or  county  roads  or 
bridges  on  county  roads  of  the  county  in  which  the 
property  is  located.  Said  tax  shall  be  paid  in  money, 
and  collected  in  the  same  manner  as  other  county  taxes 
are  collected,  and  when  so  collected  shall  be  used  for 
road  purposes  only,  as  provided  in  this  act,  and  70 
per  cent  thereof  shall  be  apportioned  to  the  several 
road  districts,  including  districts  composed  of  incorpo- 
rated cities  and  towns,  in  such  proportion  as  the 
amount  of  taxable  property  in  each  district  shall  bear 
to  the  whole  amount  of  taxable  property  in  the  county, 
and  the  remaining  30  per  cent  shall  be  applied  to  roads 
in  such  locality  in  the  county  as  the  court  may  direct'^ : 
Laws  1915,  p.  133. 

Section  6321,  L.  0.  L.,  provides  for  an  additional  tax 
to  be  voted  by  the  taxpayers  of  a  road  district  for  the 
improvement  of  roads  therein.  Section  6278  here 
follows : 

'*A11  county  roads  shall  be  under  the  supervision  of 
the  County  Court  of  the  county  wherein  the  said  road 
is  located ;  and  no  county  road  shall  be  hereafter  estab- 
lished, nor  shall  any  such  road  be  altered  or  vacated 
in  any  county  in  the  state,  except  by  the  authority  of 
the  County  Court  of  the  proper  county;  and  each 
County  Court  within  this  state  shall  have  the  author- 
ity, and  it  shall  be  its  duty,  to  supervise,  control,  and 
direct  the  working,  laying  out,  opening,  and  keeping 
in  repair  of  all  county  roads  within  its  county,  and 
to  prescribe  the  methods  and  manner  of  working  the 
same;  to  supervise  the  construction  and  repair  of  all 
bridges  on  the  county  roads,  and  to  remove  any  super- 
visors for  incompetency  or  disobedience  to  the  orders 
of  said  court.  The  powers  herein  given  may  be  ex- 
ercised directly  by  the  court,  or  through  some  one  of 
its  members  designated  for  that  purpose.*' 

In  addition  to  the  authority  conferred  by  Section 
6278,  L.  0.  L.,  we  find  in  Section  937  that  the  County 
Court  has  powers  pertaining  to  county  commissioners 
to  transact  county  business,  among  other  things : 
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*'(3)  To  establish,  vacate,  or  alter  county  roads  or 
highways  within  the  comity,  or  any  other  necessary 
act  relating  thereto,  in  the  manner  provided  by  law  ; 
(4)  to  provide  for  the  erection  and  repairing,  within 
the  county,  of  public  bridges  upon  any  road  or  high- 
way established  by  public  authority;  •  •  (7)  to  esti- 
mate and  determine  the  amount  of  revenue  to  be  raised 
for  county  purposes,  and  to  levy  the  rate  necessary 
therefor,  together  with  the  rate  required  by  law  for 
any  other  purpose,  and  cause  the  same  to  be  placed  in 
the  hands  of  the  proper  officer  for  collection;  *  • 
(9)  to  have  the  general  care  and  management  of  the 
county  property,  funds,  and  business,  where  the  law 
does  not  otherwise  expressly  provide.  •  •  '* 

1,  2.  The  principal  question  to  be  determined  is 
whether  the  County  Court  in  the  exercise  of  its  author- 
ity defined  in  these  sections  is  restricted  for  necessary 
funds  to  the  special  tax  provided  for  in  Section  6320 
revised  in  1915.  It  will  be  observed  that  the  money  to 
be  raised  under  that  section  is  to  be  used  exclusively  for 
*  *  building  and  improving' '  the  public  or  county  roads  or 
bridges  on  such  roads.  In  Kime  v.  Thompson,  60  Or. 
183  (118  Pac.  174),  we  held  that  it  was  not  mandatory 
upon  the  County  Court  to  exercise  the  authority  con- 
ferred by  this  section;  that  it  was  merely  cumulative 
in  the  matter  of  taxation ;  and  that  the  County  Court 
was  not  confined  to  the  levy  of  this  special  tax  in  the 
furtherance  of  its  effort  to  improve  the  highway,  nor 
deprived  of  the  power  of  applying  other  means  to  such 
a  purpose.  The  general  authority  conferred  upon  the 
County  Court  by  Sections  937  and  6278,  and  the  objects 
of  its  control,  include  many  things  besides  the  mere 
building  and  improving  of  thoroughfares.  In  Section 
6320  nothing  is  said  about  the  expense  of  surveying 
or  laying  out  roads,  paying  damages  for  ^property 
taken,  or  for  salaries  of  road  officers,  and  many  other 
things  which  would  naturally  suggest  themselves  upon 
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detailed  examination  of  legitimate  expenses  connected 
with  the  general  road  system  of  a  county. 

The  statutory  grant  of  authority  by  the  legislative 
department  of  the  state  as  above  described  is  ample 
sanction  for  the  County  Court  to  apply  to  the  opera- 
tion of  its  road  system  money  drawn  from  the  general 
resources  of  the  county  independent  of  or  in  addition 
to  the  restricted  levy  provided  for  in  Sections  6320 
and  6321.  As  held  in  Kime  v.  Thompson,  60  Or.  183 
(118  Pac.  174),  the  fund  authorized  in  these  latter  sec- 
tions, is  cumulative  and  permissive.  Specific  and  ex- 
clusive road  taxes  were  those  from  which  the  charter 
of  Eugene  originally  exempted  that  municipality. 
They  are  the  only  funds  to  which  the  restricted  desig- 
nation of  **road  taxes ^'  used  in  the  city's  incorpo- 
rating act  is  applicable.  All  others  are  referable  to 
the  ordinary  dominion  of  the  county  over  its  munici- 
pal affairs,  as  a  branch  of  the  government  vested  with 
the  taxing  power.  It  would  cripple  the  general  au- 
thority of  the  County  Court  if  it  were  required  to 
depend  exclusively  upon  a  special  fund  applicable  alone 
to  the  mere  building  and  improving  of  public  roads. 
The  special  tax  described  in  Section  6320  must  per- 
force be  apportioned  among  all  the  districts  through- 
out the  county  including  cities  and  towns  in  the  classi- 
fication therein  described.  The  districts  get  70  per 
cent  whether  needed  or  not.  The  county  has  only  30 
per  cent  and  is  restricted  in  its  disbursement  to  mere 
building  and  improvement.  None  of  that  money  is 
applicable  to  any  other  of  the  numerous  expenses 
necessarily  incident  to  road  matters.  The  thickly  pop- 
ulated centers  would  have  money  to  waste  while  the 
outlying  highways  would  become  impassable  for  want 
of  means  to  repair  them  and  new  roads  would  be  out 
of  the  question.    It  is  not  reasonable  to  construe  Sec- 
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tion  6320  so  as  to  make  it  a  hobble  instead  of  a  help  to 
the  county  in  its  progress  toward  good  roads.  It  was 
evidently  intended  to  supplement  the  general  resources 
of  the  county  and  was  not  designed  to  contract  them. 
The  conclusion  that  the  county  may  finance  its  road 
system  with  money  raised  by  general  taxation  and  is 
not  compelled  to  resort  to  the  additional  scheme  au- 
thorized by  Sections  6320  and  6321  renders  it  unneces- 
sary to  determine  whether  the  charter  provisions 
already  quoted  are  superseded  by  the  general  law 
embodied  in  the  latest  form  of  Section  6320  contem- 
plating distribution  of  money  among  cities  and  towns 
which  happen  to  be  separate  road  districts  as  well  as 
among  rural  districts. 

3.  The  question  is  not  affected  by  Chapter  234  of 
the  Laws  of  1913,  known  as  the  ''Budget  Law/'  which 
requires  the  County  Court  to  publish  beforehand  an 
estimate  fully  itemized  showing  under  separate  heads 
the  amount  required  for  each  department  of  the  county 
government,  among  other  things,  for  the  improvement 
and  maintenance  of  public  highways,  roads,  streets, 
bridges,  the  construction,  operation,  and  maintenance 
of  each  public  utility,  etc.  Having  reached  the  con- 
clusion in  Kime  v.  Thompson,  60  Or.  183  (118  Pac. 
174),  that  the  County  Court  has  the  right  to  use  the 
general  fund  for  road  purposes  it  is  plain  that  the 
budget  law  merely  requires  an  estimate  of  how  much 
of  that  general  fund,  as  distinguished  from  the  special 
fund  named  in  Section  6320,  will  be  expended  for  that 
purpose.  In  short,  the  general  fund  is  derivable  from 
taxation  upon  all  taxable  property  within  the  county 
wherever  situated.  It  may  be  applied  to  the  operation 
of  the  road  system  of  the  county.  The  portion  thus 
used  is  not  technically  a  road  tax,  which  term  may  be 
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applied  in  strictness  only  to  the  levy  authorized  by 
Sections  6320  and  6321. 

The  demnrrer  to  the  bill  was  properly  sustained  and 
the  decree  is  affirmed.  Affibmbd. 

Mb.  Ohibf  Justicb  Moobb,  Mb.  Justigb  Bban  and 
Mb.  Justiob  Bbnson  concur. 

Mb.  Justigb  Habbis  and  Mb.  Justicb  Eakin  took  no 
part  in  the  consideration  of  this  case. 


Argued  Jolj  7,  affirmed  August  I,  1918. 

BALDWIN  CO.  V.  SAVAGE.* 

(159  Pac.  80.) 

Appeal  and  Error— Beview— Findings  of  Fact  1)7  Trial  Conrt— Oon- 
duslyeneaa. 

1.    The  findinga  of  fact  bj  tlie  trial  court  on  conflicting  oral  testi- 
monj,  while  not  conclusive  on  appeal,  are  entitled  to  great  weight. 


Bills  and  Notes^-Mortgages— "Doreas'' — ^Threats  of  Imprisonment. 

2.  Evidence  held  sufficient  to  sustain  a  finding  that  notes  and 
mortgages  should  be  set  aside  as  procured  by  "duress"  and  executed 
under  Uireats  that  defendants'  son  would  be  sent  to  the  penitentiarj 
for  embezzling  money  while  agent  of  the  mortgagee. 

Bills  and  Notes— Mortgages— Validity— I>nre8S— Threats  of  Dnprlson- 
ment. 

3.  Notes  and  mortgages,  given  by  parents  under  the  influence  of 
threats  that  otherwise  their  son  will  be  sent  to  the  penitentiary  for 
embezzlement  of  moneys  of  the  mortgagee,  are  voidable  for  duress. 

[As  to  recovery  of  money  paid  under  duress,  see  note  in  94  Am. 
St.  Bep.  419.] 

Mortgages— Valldlty-Dareas    Threats  of  Imprisonment. 

4.  Where  defendants  to  save  their  son  from  the  penitentiary,  exe- 
cuted notes  and  mortgages  in  payment  of  money  embezzled  by  him, 
the  taking  by  them  of  a  chattel  mortgage  from  such  son  as  partial 

*For  authorities  passing  on  the  question  of  validity  of  mortgage 
procured  by  threats  of  prosecution  of  relative,  see  note  in  20  Ik  B.  A. 
(K.  B.)  484.  BiPOBTBB. 
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indemnity,  on  the  suggestion  of  the  mortgagee's  agents,  does  not 
estop  them  from  interposing  the  defense  of  dnress  in  an  action  to 
foreclose  the  real  estate  mortgages. 

Mortgagee— Foredosim—DefeiisM — ^Duress — ^Waiver— Eridence — Snf- 
fldency. 

5.  Evidence  held  InsuiBcient  to  warrant  a  finding  that  defendants 
waived  their  defense  of  duress  to  the  foreclosure  of  mortgages  bj 
securing  a  postponement  of  the  trial  by  promising  to  pay  the  amount. 

Mortgagee — ^Foreclosure— Defenses — Duress — EstoppeL 

6.  In  foreclosure,  defendants  are  not  estopped  from  asserting  the 
invalidity  of  the  mortgages  by  reason  of  duress,  consisting  of  threats 
to  imprison  their  son  for  embezzlement  by  the  payment  of  a  chattel 
mortgage  after  the  statute  of  limitations,  Section  1S77,  L.  O.  L.,  had 
barred  the  prosecutions  of  such  son. 

Payment— Voluntary  Payment  in  Discharge  of  Voidable  Obligation — 
Becovery. 

7.  A  payment,  voluntarily  made  in  the  discharge  of  a  note  and 
mortgage,  cannot  be  recovered  although  the  note  and  mortgage  were 
procured  by  duress,  consisting  of  threats  of  imprisonment. 

From  Marion :  William  Galloway,  Judge. 
Department  2.    Statement  by  Mb.  Chief  Justice 

MOOBE. 

This  is  a  suit  by  the  Baldwin  Company,  a  corpora- 
tion, against  J.  F.  Savage  and  Margaret  Savage,  L.  F. 
Savage,  W.  E.  Savage  and  Alwilda  Savage,  and  James 
Withycombe,  Ben  W.  Olcott  and  Thos.  B.  Kay,  consti- 
tuting the  state  land  board,  to  foreclose  a  mortgage 
and  to  recover  the  amount  of  four  promissory  notes, 
the  payment  of  which  was  thus  undertaken  to  be  se- 
cured. The  admitted  facts,  respecting  the  execution 
of  this  mortgage  and  of  other  securities,  are  that  the 
plaintiff  is  a  corporation  engaged  in  manufacturing 
and  selling  musical  instruments.  The  company  deliv- 
ered to  the  defendant  L.  F.  Savage,  its  local  agent  at 
Salem,  Oregon,  pianos  which  he  was  to  sell  at  stipu- 
lated prices,  retain  a  specified  commission,  and  pay 
over  the  remainder  to  his  principal.  In  April,  1913, 
0.  A.  Berger,  the  plaintiff  ^s  general  agent,  visiting 
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Salem,  discovered  that  Savage  had  sold  goods  so  de- 
livered, receiving  therefor  more  than  $2,000,  which  snm 
he  unlawfully  appropriated  and  was  unable  to  repay 
any  part  thereof.  After  several  days'  effort  Berger 
secured  from  such  local  agent  and  from  his  father,  the 
defendant  J.  F.  Savage,  their  promissory  notes  for  the 
sum  so  misappropriated.  The  officers  of  the  plain- 
tiff's Pacific  Coast  agency  at  San  Francisco,  Califor- 
nia,, refused  to  accept  these  notes,  and  demanded  that 
they  should  be  secured.  For  that  purpose  E.  J. 
Jorgenson,  a  representative  of  the  company,  called 
upon  L.  F.  Savage,  and  on  June  25, 1913,  procured 
from  him  and  from  his  father  their  new  promissory 
notes,  one  for  $552,  payable  October  5th  of  that  year, 
and  three  others,  each  for  the  sum  of  $515  and  matur- 
ing, respectively,  April  5, 1914,  August  5th  and  Decem- 
ber 5th  of  the  latter  year,  with  8  per  cent  interest  per 
annum.  In  order  to  secure  their  payment  J.  F.  Savage 
and  his  wife,  the  defendant  Margaret,  the  mother  of 
the  defendant  L.  F.  Savage,  executed  to  the  plaintiff  a 
mortgage  of  30  acres  of  land  in  Marion  County,  Ore- 
gon, which  sealed  instrument  was  duly  filed  for  record. 
At  the  time  this  security  was  given,  Berger,  again  visit- 
ing Salem,  detected  another  misappropriation  by  his 
local  agent,  amounting  to  $601,  to  evidence  which  debt 
J.  F.  Savage,  on  June  28, 1913,  also  gave  the  plaintiff 
his  promissory  note,  maturing  December  24th  of  that 
year,  and  secured  the  same  by  a  chattel  mortgage  of 
eight  horses  and  ten  cows.  As  partial  indemnity  for 
the  liability  thus  assumed,  L.  F.  Savage,  on  June  30, 
1913,  executed  to  his  father  a  promissory  note  for 
$1,000,  maturing  in  a  year,  with  8  per  cent  interest,  and 
to  secure  the  payment  thereof  also  gave  a  chattel  mort- 
gage upon  two  horses,  one  express  wagon,  one  buggy, 
and  one  electric  piano,  which  mortgage  was  duly  filed. 
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About  July  26, 1913,  the  plaintiflf  took  from  L.  F. 
Savage  all  its  goods  then  in  his  possession  and  discon- 
tinued his  agency.  When  the  first  promissory  note  se- 
cured by  the  realty  mortgage  was  about  due,  an  agree- 
ment was  entered  into  by  the  plaintifif  and  J.  F. 
Savage,  at  his  request,  whereby  it  was  stipulated  that 
the  chattel  mortgage  note  might  be  paid  ofif  in  lieu  of 
euch  first  note,  the  maturity  of  which  was  thus  deferred 
until  December  24,  1913. 

This  suit  was  commenced  December  19,  1913,  prior 
to  the  maturity  of  the  first  note,  the  payment  of  which 
had  been  deferred  until  the  24th  of  that  month.  A  sup- 
plemental complaint,  in  the  usual  form,  was  filed  May 
10,  1915,  alleging  that  no  payments  had  been  made  on 
the  realty  mortgage  notes.  The  answer  of  the  defend- 
ants J.  F.  Savage  and  Margaret  Savage  denies  some  of 
the  averments  of  the  complaint,  and  for  a  further  de- 
fense alleges,  in  substance,  that  prior  to  and  on  June 
25,  1913,  the  plaintiff's  agents  accused  the  defendant 
L.  F.  Savage  of  having  converted  to  his  own  use  about 
$2,100  belonging  to  the  company,  thereby  rendering 
himself  liable  to  a  criminal  prosecution  for  a  felony, 
which  action  would  be  instituted  unless  J.  F.  Savage 
would  repay  that  sum  to  the  plaintiff  or  execute  to  it 
promissory  notes  evidencing  that  amount ;  that,  believ- 
ing such  representations  to  be  true,  and  that  the  threat 
would  be  executed  unless  complied  with,  he,  while  la- 
boring under  the  fear  and  duress  caused  by  the  menace, 
executed  the  four  promissory  notes  mentioned  in  the 
complaint;  that  thereafter  the  plaintiff's  agent  repre- 
sented to  the  defendant  J.  F.  Savage  and  to  his  wife 
that  their  son  would  be  prosecuted  in  the  criminal 
courts  of  this  state  for  the  misappropriation  of  such 
sum  of  money  unless  they  executed  to  the  plaintiff  a 
mortgage  of  the  real  property  described  in  the  com- 
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plaint  to  secure  the  payment  of  the  four  promissory 
notes ;  that  under  the  impulse  of  such  threat  they  exe- 
cuted the  real  estate  mortgage ;  and  that  the  lien  thus 
undertaken  to  be  created  constitutes  a  cloud  upon  the 
title  to  such  land.  For  a  second  defense  the  execution 
of  the  chattel  mortgage  and  note  is  alleged  to  have  been 
procured  under  the  same  threat  as  in  the  first  instance ; 
that  J.  F.  Savage  paid  to  the  plaintiff  $601,  the  sum 
named  in  the  chattel'  mortgage  note,  and  interest 
thereon,  while  laboring  under  the  threats  that  his  son 
would  be  prosecuted  for  the  commission  of  a  felony  un- 
less such  payment  were  made.  The  answer  prays  that 
the  notes  and  the  realty  mortgage  be  set  aside,  and 
that  the  answering  defendants  recover  from  the  plain- 
tiff the  sum  of  $601  so  paid  on  account  of  the  chattel 
mortgage. 

The  reply  put  in  issue  the  allegations  of  new  mat- 
ter in  the  answer,  and  further  averred  that  the  promis- 
sory notes  mentioned  were  executed  in  consideration  of 
extending  to  the  defendant  L.  F.  Savage  further  time 
within  which  to  pay  his  indebtedness  to  the  plaintiff. 
For  a  further  reply  it  is  alleged  that  the  defendants 
ought  to  be  estopped  to  set  forth  the  separate  defense 
relied  upon  for  that  they  paid  the  amount  due  on  the 
chattel  mortgage  note,  and  that  after  some  of  the  notes 
secured  by  tiie  real  estate  mortgage  had  become  due, 
they,  with  full  knowledge  of  all  the  circumstances  and 
conditions  hereinbefore  set  forth,  ratified  the  contract, 
and  promised  to  pay  the  amount  of  such  notes  in  con- 
sideration of  an  extension  of  time  for  the  payment 
thereof.  Based  on  these  issues,  the  cause  was  tried, 
resulting  in  a  decree  canceling  the  notes  and  mortgage 
sued  on  herein,  but  refusing  to  award  a  repayment  of 
any  part  of  $601  received  on  account  of  the  chattel 
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mortgage  note.    From  this  decree  the  plaintiff  and  the 
answering  defendants  separately  appeal.   Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  McNary  d  McNary  and  Mr.  EverU  M.  Page, 
with  an  oral  argument  by  Mr.  Charles  L.  McNary. 

m 

Opinion  by  Mb.  Chief  Justice  Moobe. 

The  defendant  J.  F.  Savage  testified:  That  Mr. 
Berger,  the  plaintiff's  general  agent,  telephoned  from 
Salem,  Oregon,  to  the  farm  where  the  witness  lived,  in- 
forming him  that  his  son  had  appropriated  money  not 
his  own,  thereby  rendering  himself  liable  to  prosecu- 
tion. That  the  following  morning  the  witness  went  to 
Salem,  where  Berger  told  him  his  son  would  be  prose- 
cuted by  the  plaintiff  if  he  did  not  get  security  or  repay 
the  money  which  he  owed  it.  That  prior  thereto  the 
witness  had  no  knowledge  of  his  son's  failure  to  keep 
his  contract  with  the  plaintiff,  and  the  information 
shocked  him  so  that  he  could  scarcely  talk,  and  was 
thereby  induced  to  execute  the  first  promissory  notes. 
That  several  weeks  thereafter  Mr.  Jorgenson  tele-' 
phoned  the  witness  from  Salem,  saying  the  plaintiff 
could  not  accept  the  notes  that  had  been  delivered  to  it, 
and  that  security  therefor  must  be  given.  That  the 
next  day  the  witness  went  to  the  city  and  met  this  rep- 
resentative of  the  company,  who  also  informed  him 
that  his  son  had  misappropriated  the  plaintiff's  money, 
thereby  rendering  himself  liable  to  a  criminal  action, 
and  he  would  be  prosecuted  therefor  unless  a  mortgage 
were  executed.  That  after  spending  the  day  at  Salem 
he  had  to  return  to  his  home  to  milk  the  cows,  where- 
upon Jorgenson  said  to  the  witness : 
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* '  Father,  come  on  and  go ;  we  will  care  for  the  hoy 
[meaning  L.  F.  Savage]  until  you  can  get  back  to- 
morrow morning. '  * 

That  on  the  succeeding  day  the  witness  again  re- 
turned to  the  city,  where  the  mortgage  was  prepared 
and  Jorgenson  returned  with  him  to  his  home ;  that 
after  arriving  at  such  place  Jorgenson  was  called  to 
the  phone,  and,  turning  to  the  witness,  said : 

*'What  do  you  know  about  that  I  There's  another 
piano  that  we  just  now  heard  from.  Mr.  Berger  has 
just  now  found  out  $600  for  another  piano.  * ' 

That  the  real  estate  mortgage  was  executed  the  next 
morning,  and  the  chattel  mortgage  given  three  days 
thereafter,  and  that  these  securities  were  given  to  save 
his  son  from  being  sent  to  the  penitentiary. 

The  defendant  Mrs.  Margaret  Savage  testified  that 
Mr.  Jorgenson  visited  their  farm  home,  bringing  the 
mortgage  with  him ;  that  she  knew  all  about  the  execu- 
tion of  that  instrument  which  was  given  to  save  her 
son; that,  referring  to  this  security,  she  said  to  Mr. 
Jorgenson,  '*I  hate  awfully  bad  to  do  this,  but  I  would 
have  to  do  it.*^ 

F.  L.  Pound,  a  notary  public,  who  took  and  certified 
to  the  acknowledgement  of  the  realty  mortgage,  testi- 
fied that  in  the  presence  of  Mr.  Jorgenson  Mr.  Savage 
said,  *'I  didn't  think  I  would  ever  be  called  upon  to  sign 
any  such  paper'';  that  Mrs.  Savage  said  to  the  witness 
she  hated  to  sign  the  mortgage ;  didn  't  feel  like  signing 
it.  In  answer  to  the  question,  ^*Did  she  say  anything 
about  that  it  was  for  her  son,  or  anything?"  Mr. 
Pound  replied:  '*Yes,  it  was  to  save  their  son;  they 
both  said  that ;  it  was  to  save  their  son,  that  they  did 
it." 

0.  A.  Berger,  appearing  for  the  plaintiflf,  was  asked 
by  its  counsel : 

81  Or.—^ft 
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**At  that  time,  you  heard  the  testimony  of  Mr. 
Savage  here,  as  to  certain  threats  that  were  made 
against  him  if  this  wasn't  fixed  up  and  these  notes 
signed — that  the  company  would  prosecute  Frank 
[L.  F.  Savage] ;  now  what  is  the  fact  about  that!'' 

The  witness  answered : 

**Why,  I  don't  recall  making  any  threats  whatsoever, 
Mr.  Winslow,  to  Mr.  J.  F.  Savage,  or  anyone. 

**Q.  Well,  did  you  make  those  threats  to  anyone! 

**A.  No,  sir. 

**Q.  Now,  when  you  say  you  don't  recall  that,  what 
do  you  meanf 

' '  A.  Well,  in  fact,  I  will  say  that  I  didn  't  make  any 
threats.  I  said  to  Mr.  J.  F.  [Savage]  that  Frank  vio- 
lated the  terms  of  his  contract. ' ' 

E.  J.  Jorgenson,  in  answer  to  the  inquiry  of  the 
plaintiff's  counsel,  **Was  there  any  intimation  or  in- 
sinuation that  if  the  deal  [the  execution  of  the  realty 
mortgage]  was  not  fixed  up  criminal  proceedings  would 
be  had?"  said,  **Not  in  the  least." 

1,  2.  It  will  thus  be  seen  there  is  a  decided  conflict 
in  the  testimony  on  the  question  of  threats  respecting 
the  prosecution  of  L.  F.  Savage  upon  a  criminal  charge. 
The  trial  court  saw  the  witnesses  and  was  thereby  af- 
forded an  opportunity  to  note  their  appearance,  man- 
ner of  testifying  and  bearing  while  under  examination, 
which  personal  observation  is  vastly  superior  to  that 
enjoyed  by  this  court  from  a  mere  examination  of  a 
typewritten  copy  of  the  questions  asked,  and  the  an- 
swers given.  The  conclusion  thus  reached  by  that 
court,  though  not  controlling  on  appeal,  is  entitled  to 
great  respect,  and  particularly  so  when  it  is  remem- 
bered how  Mr.  Berger  at  first  hesitated  when  asked 
about  any  threats  that  had  been  made.  We  conclude, 
therefore,  that  such  threats  were  made,  and  that  the 
parents  of  L.  P.  Savage,  fearing  the  consequences  of 
his  misappropriation  of  the  plaintiff's  money  which 
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was  intrusted  to  him,  were  ready  to  do  anything  in 
their  power  to  prevent  their  son  from  being  convicted 
upon  a  criminal  charge,  and  in  consequence  thereof 
suffering  imprisonment  in  the  state  penitentiary. 

3.  The  question  to  be  considered  is  whether  or  not 
the  threats  of  the  plaintiff 's  agents  which  were  made  to 
J.  F.  Savage  and  his  wife  to  have  their  son  prosecuted 
in  a  criminal  action  upon  a  charge  of  embezzlement  un- 
less the  sums  of  money  which  were  conceded  to  have 
been  misappropriated  by  him  were  either  paid  or  se- 
cured  so  worked  upon  and  affected  the  minds  of  his 
parents  as  to  destroy  free  agency  and  to  compel  them, 
without  their  own  volition,  to  execute  the  notes  and 
mortgage  described  in  the  complaint. 

^  ** Duress  is  that  degree  of  constraint  or  danger, 
either  actually  inflicted  or  threatened  and  impending, 
which  is  sufficient  in  severity  or  in  apprehension  to 
overcome  the  mind  of  a  person  of  ordinary  firmness. 
It  consists  not  merely  in  the  act  of  imprisonment  or 
other  hardship  to  which  the  party  was  subjected,  but 
in  the  state  of  mind  produced  by  those  circumstances, 
and  in  which  the  act  sought  to  be  avoided  was  done  * ' ; 

9  Cyc.  443. 

See,  also,  Parmentier  v.  Pater,  13  Or.  121  (9  Pac. 
59) ;  Ross  v.  Ross,  21  Or.  9  (26  Pac.  1007) ;  SchoelU 
hamer  v.  Rometsch,  26  Or.  394  (38  Pac.  344) ;  Rostei/n 
V.  Park,  38  Or.  1  (62  Pac.  529) ;  Kester  v.  Kester,  38  Or. 

10  (62  Pac.  635) ;  McNair  v.  Benson,  63  Or,  66  (126  Pac. 
20) ;  Guin/n  v.  Sumpter  Valley  Ry.  Co.,  63  Or.  368  (127 
Pac.  987) ;  Eunt  v.  Himt,  67  Or.  178  (132  Pac.  958, 134 
Pac.  1180) ;  Horn  v.  Davis,  70  Or.  498  (142  Pac.  544). 

4.  A  text- writer  in  discussing  this  subject  observes : 

*' Duress  of  the  person  may  be  accomplished  by  un- 
lawful imprisonment  or  violence.  This  unlawful  im- 
prisonment-or  violence  may  be  directed  directly  against 
the  other  party  to  the  contract,  or  the  husband  or  wife, 
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parent  or  child  or  other  near  relative  of  such  party  *^ 
ElUott,  Cont.,  §  140. 

Parental  love  will  usually  prompt  a  father  or  mother 
to  make  great  sacrifices  for  a  son  or  daughter,  particu- 
larly so  when  such  child  is  threatened  with  impending 
danger.  In  order  to  avoid  the  Bhame  and  disgrace 
which  the  trial  of  an  offspring,  charged  with  the  com- 
mission of  a  crime,  will  necessarily  entail,  his  father 
and  mother  will  ordinarily  impoverish  themselves  to 
avoid  an  indictment  or  a  conviction.  Threats,  when 
based  upon  admitted  facts  which  would  render  a  parent 
subject  to  a  criminal  prosecution  and  judgment  therein, 
will  not  usually  affect  him  so  much  as  when  a  simi- 
lar charge  is  preferred  against  his  son  or  daughter. 
When,  however^  such  threats  are  made  to  a  parent 
against  his  offspring  the  menaces  will  generally  pro- 
duce such  apprehensions  of  evil  as  to  overthrow  reason 
and  judgment  and  to  induce  the  making  of  a  contract 
whereby  the  father  or  mother  is  ready  to  make  any  sur- 
render of  right  or  property  to  avert  the  calamity  and 
protect  the  child.  The  court  in  Meech  v.  Lee,  82  Mich. 
288  (46  N.  W.  398),  discussing  this  subject  say: 

**No  more  powerful  and  constraining  force  can  be 
brought  to  bear  upon  a  man  to  overcome  his  will,  and 
extort  from  him  an  obligation,  than  threats  of  great  in- 
jury to  his  child.  Both  upon  reason  and  upon  the 
weight  of  the  authorities  we  are  of  opinion  that  a  par- 
ent may  void  his  obligation  by  duress  to  his  child.** 

To  the  same  effect,  see,  also,  Foley  v.  Greene,  14  R.  I. 
618  (51  Am.  Eep.  419).  Transactions  consummated 
under  the  supposed  circumstances,  affecting  such 
rights,  are  voidable  by  reason  of  the  duress  which  im- 
pelled their  execution. 

It  is  believed  the  weight  of  the  testimony  conclusively 
shows  that  the  execution  of  the  notes  and  mortgage 


Aug.  1916.]  Baldwin  Co.  v.  Savage.  389 

was  actuated  by  the  threats  of  the  plaintiff's  agents, 
thereby  rendering  such  apparent  evidence  of  indebted- 
ness and  the  security  given  for  the  payment  thereof 
voidable. 

The  remaining  question  is  whether  or  not  J.  F.  Sav- 
age and  his  wife  are  estopped  by  their  conduct  from 
interposing  the  defense  relied  upon  in  this  suit.  It 
will  be  remembered  that  L.  F.  Savage,  by  way  of  par- 
tial indenmity,  gave  to  his  father  a  promissory  note 
for  $1,000,  and  undertook  to  secure  the  payment  thereof 
by  a  chattel  mortgage.  The  testimony  shows  that  no 
payment  had  been  made  on  this  obligation,  and  that 
this  note  and  mortgage  were  executed  at  the  sugges- 
tion of  the  plaintiff's  agents.  Such  being  the  case,  it 
will  be  assumed,  without  deciding  the  question,  that 
their  principal  was  not  prejudiced  thereby  and  in  no 
manner  changed  its  attitude  toward  the  answering 
defendants  in  consequence  thereof,  though  the  com- 
pany might  possibly  have  had  the  mortgage  of  L.  F. 
Savage  executed  to  it.  But,  however  this  may  be,  the 
conduct  relied  upon  was  that  of  the  plaintiff,  and  no 
estoppel  can  arise  by  reason  thereof  as  against  the 
defendants. 

5.  It  is  maintained  that  the  trial  of  this  suit  was 
postponed  in  consideration  of  the  promise  of  J.  F. 
Savage  to  pay  the  amount  of  the  notes.  To  substan- 
tiate this  contention  reliance  is  had  upon  that  defend- 
ant's testimony,  an  examination  of  which  induces  the 
belief  that  it  is  not  sufficient  for  that  purpose. 

It  is  insisted  by  plaintiff 's  counsel  that  J.  F.  Savage 
paid  off  the  chattel  mortgage  note  before  it  matured, 
and  at  a  time  when  he  knew,  as  he  now  asserts,  that 
the  execution  of  this  evidence  of  indebtedness  was 
induced  by  threats,  and,  this  being  so,  he  ratified  both 
mortgage  contracts,  and  by  reason  thereof  is  estopped 
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to  allege  or  prove  any  facts  to  the  contrary.  A  simi- 
lar contention  was  made  in  the  case  of  Bentley  v.  Roh- 
son,  117  Mich.  691,  697  (76  N.  W.  146, 149),  where  it  is 
said: 

**The  record  shows  the  learned  circuit  judge  was 
justified  by  the  record  in  most  of  his  findings  of  fact. 
It  is  impossible  to  read  the  record  without  coming  to 
the  Qpnclusion  that  Mrs.  Bentley  understood  when  she 
gave  the  mortgage  that  her  husband  was  in  the  custody 
of  the  officers,  and  that  to  save  him  from  being  con- 
veyed to  jail  it  was  necessary  for  him  to  give  the  mort- 
gage which  she  executed.  It  was  this  motive  which  ac- 
tuated her  to  make  it.  There  is  nothing  in  the  record 
to  indicate  it  would  have  been  made  had  she  not  be- 
lieved it  would  have  this  effect.  The  case  comes  clearly 
within  the  principles  established  by  the  following  de- 
cisions (citing  cases).  The  court  was  right  in  holding 
the  mortgage  was  tainted  with  duress.  It  is  now  said, 
even  conceding  the  mortgage  was  obtained  by  duress, 
it  was  ratified  after  the  duress  had  passed  by  making 
payments  upon  it,  and  by  attempting  to  have  it  dis- 
counted. The  conclusion  we  reach  from  the  record  is 
that  the  wife  and  family  did  all  that  was  done  in  the 
expectation  and  belief  that  it  was  necessary  to  be  done 
to  save  Mr.  Bentley  from  being  imprisoned  as  the  re- 
sult of  his  criminal  act.  What  was  done  after  the 
mortgage  was  given  was  in  the  same  line  as  the  giving 
of  the  mortgage,  prompted  by  the  same  motive,  expect- 
ing to  bring  about  the  same  result.^' 

6.  The  punishment  of  an  agent  convicted  of  embez- 
zlement is  the  same  as  that  upon  a  conviction  for  lar- 
ceny: Section  1955,  L.  0.  L.  A  criminal  action  for 
any  felony,  other  than  murder  or  manslaughter,  must 
be  commenced  within  three  years  after  its  commission : 
Id.,  §  1377.  When  the  plaintiff's  money  was  converted 
by  L.  F.  Savage  to  his  own  use  does  not  appear,  nor  is 
it  manifest  when  the  duress  was  removed.    If  it  be 
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assumed,  however,  that  the  statute  of  limitations  had 
run  against  the  crime  when  the  chattel  mortgage  note 
was  discharged,  and  that  such  liquidation  was  not  in- 
duced by  fear  that  the  threat  to  prosecute  Ij.  F.  Sav- 
age could  be  executed,  the  settlement  of  that  obligation 
was  no  payment  of  any  part  of  the  realty  mortgage, 
and,  this  being  so,  no  estoppel  can  arise  from  such 
conduct  in  respect  to  a  different  voidable  contract. 

7.  It  will  be  remembered  that  an  appeal  was  taken 
from  that  part  of  the  decree  which  denied  a  recovery 
of  the  money  expended  in  liquidating  the  chattel  mort- 
gage note.  As  that  payment  was  voluntarily  made, 
it  cannot  be  recovered:  Holmes  v.  Riggs,  52  Or.  334 
(97  Pac.  551). 

The  decree  should  be  affirmed,  and  it  is  so  ordered. 

Affibmbd. 

Mb.  Justice  Bean,  Mb.  Justice  Benson  and  Mb. 
Justice  Habbis  concur. 


Argned  Jalj  5,  affirmed  August  1,  1916. 

BERRIDGE  v.  MARION  COUNTY. 

(159  Pac.  628.) 

Conntias — Andit  of  Books — ^Powers  of  Inanrance  Commissloiier — Time 
Of  Andit. 

1.  Under  Laws  of  1913,  page  546,  Section  10,  providing  that  the 
insurance  commissioner  shall  at  least  once  each  year  make  a  careful 
audit  of  books  of  each  county,  such  officer  is  not  restricted  to  mak- 
ing examination  for  an  entire  year. 

Certiorari — Scope  of  Writ — Questions  of  Law. 

2.  A  writ  of  review  is  an  appropriate  proceeding  to  present  ques- 
tions of  law  arisine^  in  relation  to  a  disputed  claim  against  the 
county  after  it  has  been  presented  and  disallowed. 


392  Bbrbidgb  v.  Marion  County.  [81  Or. 

Oertiorazi— Scope  of  BoTlew— Eocord—BTldeiico. 

3.  On  re-ezamination  on  writ  of  review,  the  eonrt  will  not  con- 
sider evidence  outside  the  record,  unless  it  was  submitted  to  the 
inferior  tribunal  prior  to  its  decision. 

Oerttorarl— Scope  of  Writ— ^estioiis  of  Law. 

4.  The  question  of  law  whether  the  state  insurance  commissioner 
may  contract  for  audit  of  county  books  without  assurance  that  county 
will  pay  therefor,  so  as  to  render  the  county  liable  for  the  expense, 
in  view  of  Laws  of  1913,  page  545,  as  to  audits,  may  properly  be 
raised  by  writ  of  review  directed  to  the  order  of  the  County  Court 
disallowing  the  claim. 

[As  to  persons  entitled  to  prosecute  writ  of  oerUorari,  see  note 
in  103  Am.  St  Bep.  110,] 

From  Marion :  William  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

This  is  a  proceeding  by  Arthur  Berridge  against 
Marion  County,  County  Court  of  the  State  of  Oregon 
for  Marion  County,  and  Max  Gehlhar,  clerk  of  said 
court,  by  a  writ  of  review  to  re-examine  the  action  of 
the  County  Court  of  Marion  County  in  disallowing  the 
claim  of  plaintiff  for  auditing  the  books  and  accounts 
of  that  county  amounting  to  $1,523.11.  Upon  the  re- 
turn to  the  writ  the  trial  court  dismissed  the  proceed- 
ing.    Plaintiff  appeals.  Affirmed. 

• 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Samuel  T.  Richardson. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  George  G.  Bingham  and  Mr.  Ernest  R.  Ringo,  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr.  Bingham. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Plaintiff  submitted  to  the  County  Court  the  follow- 
ing claim: 
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Portland,  Oregon,  Nov.  30,  1914. 
Marion  Connty,  Oregon,  to  Arthur  Berridge  ft  Co.,  Dr. 
Date.  Nature  of  Claim.  Amoont. 

For  auditing  county  books  from  Jan.  1,  1914,  to  Sept.  30, 

1914  $1,523  U 

Details  aa  follows: 
Time: 

U  E.  Thompson  55  days  at $10  00        $   550  00 

Harry  Stopp  59  days  at 10  00  590  00 

E.  H.  Collis  11%  days  at 10  00  115  00 

Arthur  Berridge  6%  days  at 10  00  65  00 

$1,320  00 
Subsistence: 

Thompson    60  00 

Stopp   65  00 

ColUs    18  20 

Berridge    7  85        $15105 

Transportation: 

Thompson    3  00 

Stopp 3  00 

Collis 13  00 

Berridge 7  10  26  20 

Typewriting  reports,  etc 25  86 

$1,523  11 

This  claim  was  duly  verified,  and  the  same  certified 
to  by  the  state  insurance  commissioner.  It  is  alleged 
in  the  petition  for  the  writ  that  on  September  12, 1914, 
under  the  provisions  of  Chapter  286  of  the  General 
Laws  of  1913,  the  state  insurance  commissioner  em- 
ployed the  plaintiff  as  an  expert  assistant  to  make  an 
audit  for  him  of  the  books  and  accounts  of  Marion 
County  for  the  year  1914,  and  *' agreed  to  and  fixed 
your  petitioner's  services  therefor  at  $10  per  day 
therefor,  with  railroad  fare  and  subsistence  for  your 
petitioner  and  assistants  that  your  petitioner  might 
require  to  assist  your  petitioner  in  said  work,  together 
with  the  expense  of  making  typewritten  reports  in 
triplicate  of  said  auditing.  That  the  said  wages  so 
agreed  were  reasonable  in  amount  and  of  the  amount 
that  is  usually  charged  and  paid  to  persons  hating  the 
qualifications  of  your  petitioner   and  of  the  persons 
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employed  by  your  petitioner  to  audit  the  said  books 
and  accounts  of  said  county  of  Marion. '  * 

It  appears  that  the  plaintiff  was  occupied  for  six 
and  one-half  days  in  making  the  audit,  and  employed 
other  assistants  to  expert  the  books.  The  record  does 
not  disclose  that  the  claim  is  made  for  an  audit  of  the 
county  accounts  by  the  state  insurance  conmaissioner. 
It  seems  that  the  only  connection  that  official  had  with 
the  transaction  was  to  employ  plaintiff  and  make  an 
agreement  as  to  his  compensation  and  that  of  his  as- 
sistants, and  that  by  virtue  of  this  delegation  of  au- 
thority the  plaintiff  in  turn  engaged  other  experts,  for 
what  compensation  is  not  stated.  The  commissioner 
also  certified  the  account  rendered  by  the  plaintiff,  but 
it  does  not  appear  that  the  commissioner  was  respon- 
sible in  any  way  for  the  audit  or  vouched  for  the  same. 
On  the  other  hand,  as  shown  by  the  return,  that  officer 
advised  the  County  Court  as  follows : 

**In  connection  with  the  inclosed  claim  for  services 
rendered  by  Arthur  Berridge  &  Co.  in  the  matter  of 
the  examination  of  the  accounts  and  financial  affairs 
of  Marion  County,  I  advise  that  there  was  no  definite 
arrangement  made  whereby  they  were  to  be  paid  for 
the  subsistence  of  the  men  engaged  upon  the  work. 
Railroad  fare  was  to  be  allowed  from  Portland  to 
county  seat  and  return  but  once.  It  was  understood 
that  we  would  approve  the  subsistence  expenses  if  it 
met  with  the  approval  of  the  County  Court  and  the 
cost  of  the  work  was  within  reason.  In  this  case  it 
appears  that  more  time  was  spent  in  detail  work  than 
was  necessary,  and,  as  the  cost  of  the  actual  service 
is  high,  I  do  not  recommend  that  subsistence  expenses 
be  allowed  them.  •  •  ^* 

1.  The  County  Court  evidently  had  before  it  the  re- 
port of ^  the  experts  showing  for  what  years  or  period 
and  by  whom  the  county  affairs  were  audited.  That 
report  is  not  before  us.    The  claim  as  presented  by 
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the  record  is  not  made  for  an  official  service  under  the 
provisions  of  Sections  10  and  11  of  the  act  of  1913  in 
making  an  audit  by  the  state  insurance  commissioner 
of  the  books  and  accounts  of  the  county.  It  is  con- 
tended on  behalf  of  defendants  that  the  insurance 
commissioner  was  not  authorized  to  make  an  audit  of 
the  county  books  for  a  portion  of  the  year,  or  of tener 
than  one  a  year.  The  language  employed  in  Section 
10  of  the  law  that  *Hhe  state  insurance  commissioner 
shall  at  least  once  each  year  make  a  careful  audit  of 
the  books  and  accounts  of  •  *  each  county  of  the 
state, '^  indicates  that  such  official  is  not  restricted  to 
making  such  an  examination  for  an  entire  year.  The 
contract  set  forth  in  the  petition  by  virtue  of  which 
the  claim  is  made  against  the  county  was  not  author- 
ized by  the  law  of  1913,  nor  by  any  official  of  the  county. 
This  case  is  governed  by  the  ruling  in  the  companion 
case  of  MacKemie  v.  Douglas  Cov/nty,  post,  p.  442 
(159  Pac.  625),  in  which  an  opinion  has  this  day  been 
rendered,  and  the  remarks  made  therein  in  considering 
the  law  of  1913  need  not  be  repeated  here. 

2-4.  Defendants*  counsel  suggest  that  plaintiff's 
remedy,  if  any,  is  by  an  action  at  law.  A  writ  of  re- 
view is  an  appropriate  proceeding  to  present  questions 
of  law  arising  in  relation  to  a  disputed  claim  against 
a  county  after  the  same  has  been  presented  and  dis- 
allowed: Flagg  "v.-  Columbia  County,  51  Or.  172  (94 
Pac.  184) ;  Houser  v.  Umatilla  County,  30  Or.  486  (49 
Pac.  867.)  On  re-examination  on  writ  of  review  the 
court  will  not  consider  evidence  outside  the  record,  un- 
less it  was  submitted  to  the  inferior  tribunal  prior  to  its 
decision:  Curran  v.  State,  53  Or.  154  (99  Pac.  420). 
We  hold  that  the  question  of  law  involved  herein  is 
properly  raised  in  this  proceeding. 
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For  the  reason  given  in  the  Douglas  County  Case, 
the  judgment  of  the  lower  court  is  affirmed. 

Affibicbd. 

Mb.  Chief  Justicb  Moobb,  Mb.  Jxtstiob  Bubnbtt  and 
Mb.  Justicb  Habbis  concur. 


Argned  Jnne  80,  affirmed  July  25,  modified  on  rebearlng  September 

12,  1916. 

CAELTON  LUMBER  CO.  v.  LUMBER  INS.  CO. 

(158  Pac.  807;  159  Pac.  969.) 

Insurance— Fire  Inanrance — ^"Blanket  Policy." 

1.  A  blanket  policy  of  fire  insurance  covers  to  its  full  amount 
every  item  of  property  described  in  it,  and,  if  the  loss  of  any  portion 
of  the  property  exhausts  the  full  amount  of  the  policy,  the  whole  in- 
surance must  be  paid;  hence  the  existence  of  an  average  clause  in  a 
blanket  policy  involves  a  contradiction  of  terms  (citing  T^'ords  and 
Phrases). 

Beformation  of  Inatnunente  —  Inmnnoe  Policy — Evidence  —  Sofll- 
dency. 

2.  Where  plaintiff,  lessee  of  a  sawmill,  installed  new  equipment 
and  took  out  insurance  policies  thereon,  evidence  held  sufficient  to 
require  reformation  of  such  policies  by  striking  therefrom  an  aver- 
age clause,  thus  making  them  a  "blanket  policy." 

manranee— Beformation  of  PoUdee—Oareleeaiaii  of  Insored  In  Bz- 
amlnfng  PoUdes. 

3.  The  carelessness  of  the  insured  in  not  examining  insurance  pol- 
icies, held  not  of  such  character  as  would  prevent  the  reformation  of 
the  policy  by  striking  therefrom  an  average  clause,  thus  making  the 
policy  a  blanket  policy. 

[As  to  right  of  insurer  to  rely  on  conditions  in  fire  insurance 
policy  not  issued  in  accordance  with  oral  contract,  see  note  in 
Ann.  Gas.  1914D,  653.] 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  1.    Statement  by  Mb.  Justice  McBridb. 

This  is  a  suit  by  the  Carlton  Lumber  Company,  a 
corporation,  against  the  Lumber  Insurance  Company, 
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a  corporation,  to  reform  two  insurance  policies  issued 
by  the  defendant,  covering  new  equipment  added  by 
plaintiff  to  the  sawmill  plant  at  Carlton,  Oregon ;  each 
policy  being  for  the  sum  of  $5,000.  The  plaintiff  was 
the  lessee  of  the  Carlton  Consolidated  Lumber  Com- 
pany, and  by  the  terms  of  its  lease  was  required  to 
and  did  carry  $200,000  insurance  for  the  benefit  of  its 
lessor.  The  two  policies  involved  in  this  suit  were  for 
its  own  account  and  intended  with  other  insurance,  to 
cover  the  new  equipment  added  by  plaintiff.  The  first 
policy  was  issued  in  February,  1914,  and  contained  an 
average  clause  reading  as  follows : 

**  Insurance  under  this  policy  is  hereby  understood 
to  attach  to  each  of  the  above  locations,  namely,  saw- 
mill, sawmill  engine-room,  resaw  sheds  and  equipment, 
sorting-works,  lumber-stacker,  planing-mill,  and  gen- 
eral plant,  in  the  proportion  that  the  value  of  new 
equipment  at  each  location  bears  to  the  total  value  of 
the  new  equipment  at  all  locations.*' 

The  second  policy,  actually  issued  September  14, 
1914,  but  to  take  effect  as  of  July  30,  1914,  contained 
a  similar  average  clause.  A  fire  occurred  in  the  plant 
on  August  12,  1914,  injuring  and  destroying  the  new 
equipment  to  the  extent  of  the  total  insurance  thereon. 
The  only  written  evidence  of  the  second  contract  of 
insurance  here  mentioned  is  contained  in  a  letter  writ- 
ten by  plaintiff's  agent  to  defendant  and  is  dated  July 
30,  1914,  being  as  follows : 

**July  30,  1914. 
**Mr.  Philip  Buehner,  Portland,  Oregon. 
**Dear  Sir: 

**  Carlton  Lumber  Co.,  Carlton,  Oregon. 
**  Confirming  my  conversation  with  you  this  after- 
noon, this  is  to  advise  you  that  we  are  protecting  $5,000 
additional  on  your  blanket  form  covering  new  improve- 
ments situated  anywhere  on  the  plant.  Please  accept 
this  letter  as  sufficient  evidence  that  you  are  properly 


398  Cablton  Lumber  Co.  v.  Lumber  Ins.  CkK     [81  Or. 

protected.  We  understand  that  this  insurance  attaches 
according  to  the  wording  attached  to  our  policy 
#94713  for  $5,000,  dated  February  3d.  We  under- 
stand  that  the  forms  are  being  adjusted,  and  I  shall 
see  you  Saturday  and  talk  this  situation  over  with  you 
fully.  Thanking  you  for  this  additional  business,  we 
are,  Yours  truly, 

''Lumber  Insurers'  General  Agency. 

** Walter  S.  Jelliff.'* 

The  controversy  between  the  parties  is  this :  Plain- 
tiff contends  that  after  taking  the  inventory  in  July, 
1913,  it  was  found  desirable  to  take  out  further  in- 
surance upon  equipment,  and  that  it  was  also  desir- 
able, for  reasons  which  are  stated  in  the  opinion,  to 
eliminate  the  average  clause  from  the  February  policy 
issued  by  defendant  so  as  to  have  all  its  policies  cor- 
respond, in  fact,  to  make  them  all  **blankef  policies; 
that  plaintiff's  president,  Mr.  Buehner,  discussed  this 
with  Mr.  Jelliff,  defendant's  general  agent  in  Port- 
land, and  it  was  agreed  that  Jelliff  should  prepare  a 
new  form  of  rider  covering  plaintiff's  wishes  in  this 
respect,  and  that  plaintiff  should  take  the  $5,000  pol- 
icy in  the  defendant  company ;  that  such  form  of  rider 
was  actually  prepared  by  Mr.  Jelliff  and  agreed  to 
by  Mr.  Buehner  and  the  premium  paid  on  the  new  pol- 
icy; that  the  amended  form  of  rider  was  given  by 
Buehner  to  Jelliff  at  the  latter 's  request  with  the  in- 
tention and  expectation  that  it  would  be  attached  to 
the  February  policy  and  to  the  one  then  to  be  issued, 
but  that  by  mutual  mistake  or  oversight  it  was  not  sub- 
stituted on  the  February  policy,  nor  upon  that  issued 
as  of  July  30,  1914,  and  on  the  contrary  the  average 
clause  was  retained  in  both,  being  overlooked  by  plain- 
tiff. The  case  was  put  at  issue  by  appropriate  denials, 
and  upon  the  trial  there  was  a  decree  for  plaintiff  re- 
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forming  the  policies  as  prayed  for,  from  which  the 
defendant  appeals. 

Affirmed.    Modified  on  Beheabino. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  £  Veazie,  with  an  oral  argu- 
ment by  Mr.  J.  C.  Veazie. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  0.  WUsor^. 

Mr.  Justice  McBRms  delivered  the  opinion  of  the 
court. 

The  whole  controversy  turns  upon  the  agreement  as 
to  the  elimination  of  the  average  clause.  It  is  impor- 
tant here  for  this  reason :  Plaintiff  was  partly  insured 
in  other  companies  not  having  this  average  clause,  but 
containing  a  stipulation  that  in  case  he  should  take  out 
other  insurance  by  policies  containing  an  average 
clause  the  first  insurers  should  be  entitled  to  share 
the  benefits  of  such  averages.  Without  going  into  the 
details  of  the  various  negotiations  in  regard  to  the 
policy  issued  as  of  July  30,  1914,  and  covered  by 
the  letter  dated  July  30, 1914,  heretofore  quoted,  we  are 
of  the  opinion  that  the  contract  between  the  parties 
was  for  a  blanket  policy  eliminating  the  average  clause 
not  only  as  to  that  policy,  but  from  the  rider  in  the 
February  policy.  Otherwise  the  letter  quoted  can 
have  no  meaning. 

1.  The  existence  of  an  average  clause  in  a  blanket 
policy  would  involve  a  contradiction  of  terms.  A 
blanket  policy  is  defined  by  the  Supreme  Court  of  Con- 
necticut as  follows: 

**The  characteristic  features  of  a  blanket  policy  are 
well  understood.    Its  very  essence  is  that  it  covers  to 
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its  full  amount  every  item  of  property  described  in  it. 
If  the  loss  upon  one  portion  or  item  of  the  property 
exhausts  the  full  amount  of  the  policy,  the  whole 
insurance  must  be  paid;  there  can  be  no  apportion- 
ment of  it.  In  the  absence  of  a  prorating  clause, 
one  blanket  insurer  among  many  insurers,  whether 
blanket  or  specific,  may  be  sued,  and  he  must  pay  the 
whole  loss  if  it  is  not  in  excess  of  his  policy.  His  pay- 
ment will  give  him  certain  equitable  rights  of  contribu- 
tion as  against  his  coinsurers,  but  his  legal  obligation 
to  pay  the  assured  cannot  be  questioned.  The  con- 
tract holds  him  to  that.  These  principles  are  ele- 
mentary :  3  Joyce,  Insurance,  §  2492 ;  1  May,  In- 
surance (3  ed.),  §13;  Ostrander,  Fire  Ins.,  §204^'; 
Schmaelzle  v.  London  etc,  Ins.  Co,,  75  Conn.  397  (57 
Atl.  863,  96  Am.  St  Rep.  233,  60  L.  R.  A.  536). 

See,  also,  Scottish  Union  &  National  Ins.  Co.  v. 
Moore  Mill  <&  Gin  Co.,  43  Okl.  370  (143  Pac.  12) ;  and 
generally  Words  and  Phrases,  title  ** Blanket  Policy.** 
The  evidence  of  Mr.  Buehner  and  of  Mr.  Jelliflf  agrees 
this  far:  That  Jelliff  was  soliciting  the  last  policy 
of  insurance;  that  Mr.  Buehner  was  dissatisfied  with 
the  form  of  defendant's  policy  theretofore  issued; 
and  that  Jelliff  prepared  a  form  of  rider  eliminat- 
ing the  average  clause,  which  would  in  effect  have 
made  the  policies  blanket  policies,  and  gave  several 
copies  of  it  to  Buehner.  Jelliff  says  that  the  form 
was  merely  tentative  and  was  not  accepted  by  Bueh- 
ner, but  held  up  until  he  could  consult  Mr.  Epper- 
son of  the  Lumbermen's  Underwriting  Alliance, 
at  Kansas  City,  in  regard  to  it,  which  institution 
also  held  policies  upon  substantially  the  same 
property.  Buehner  testifies  that  the  contract  was  to 
go  into  effect  at  once  and  that  Jelliff  came  to  his  office 
and  got  the  form  h:^  had  himself  prepared  and  which 
they  had  agreed  upon  for  the  purpose,  as  Buehner 
supposed,  of  preparing  riders  for  the  policy  to  be  is- 
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sued  and  for  the  one  already  in  force.  We  are  of  the 
opinion  that  Buehner^s  version  of  the  transaction  is 
the  correct  one,  and  that  the  letter  of  July  30,  1914, 
while  vague  in  some  particulars,  can  be  explained  on 
no  other  theory.  The  words,  ^ '  Confirming  my  conver- 
sation with  you  this  afternoon,  this  is  to  advise  you 
that  we  are  protecting  $5,000  additional  on  your 
blanket  form  covering  new  improvements,'*  etc.,  are 
significant.  There  was  no  other  blanket  form  except 
the  one  under  consideration,  the  one  that  Jelliff  had 
prepared  and  retaken  from  Buehner's  oflSce,  and  it  is 
hardly  probable  that  the  letter  would  have  been  writ- 
ten referring  to  this  form  and  informing  Buehner  that 
the  insurance  would  be  under  it  if  he  had  not  already 
agreed  with  Buehner  in  regard  to  it.  The  further 
words,  **  Please  accept  this  letter  as  sufficient  evidence 
that  you  are  fully  protected,**  would  have  been  false 
upon  their  face  if  it  were  the  intent  of  the  writer  to 
notify  Buehner  that  the  policy  to  be  issued  would  con- 
tain the  average  clause,  the  objection  to  which  was 
that  it  would  not  fully  protect  him.  The  additional 
words,  *'We  understand  that  this  insurance  attaches 
according  to  the  wording  attached  to  our  policy 
No.  94713  for  $5,000,  dated  February  3d,'*  are  some- 
what ambiguous;  but  the  meaning  of  the  preceding 
language  is  clear,  and  it  is  probable  that  the  clause 
last  quoted  did  not  clearly  express  the  writer's  mean- 
ing. The  subsequent  words,  *'We  understand  the 
forms  are  being  adjusted,  and  I  shall  see  you  Saturday 
and  talk  the  situation  over  with  you  fully,  * '  would  in- 
dicate that  the  preceding  words  quoted, '  *  According  to 
the  wording  attached  to  our  policy  No.  94713,"  were 
intended  to  apply  prospectively  to  that  policy  as  it 
would  appear  when  the  new  form  agreed  upon  had 
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been  prepared.    Else  why  speak  of  adjusting  forms  if 
only  one  form  remained  to  be  prepared  or  adjusted  t 

It  is  urged  that  a  letter  written  by  Mr.  Buehner  to 
Mr.  Epperson  supports  Jelliff  's  claim  that  the  blanket 
form  prepared  by  him  had  not  been  accepted  by  plain- 
tiff.   The  substajice  of  the  letter  is  as  follows : 

^'^  Inclosed  please  find  a  form  that  we  have  taken  up 
with  the  local  office  here  in  regard  to  the  plant  account 
and  the  lumber  in  and  about  the  mill^  which  takes  the 
mill  rate.  As  you  no  doubt  know,  the  Carlton  Lum- 
ber Company  leased  the  mill  of  the  Carlton  Consoli- 
dated Lumber  Company  with  the  understanding  that 
all  new  machinery  and  all  additions  to  the  plant  must 
be  put  in  by  the  Carlton  Lumber  Company,  and  that 
we  must  carry  our  own  insurance  covering  this  im- 
provement. We  have  a  book  in  which  we  have  all 
the  items  enumerated,  which  covers  the  cost  of  the 
plant  that  the  Carlton  Lumber  Company  has  put  in, 
m  order  to  enable  us  accurately  to  ascertain  at  any 
time,  in  case  of  fire,  the  cost  of  the  work  that  the  Carl- 
ton Lumber  Company  has  put  in  and  all  records  up  to 
date.  I  would  ask  you  whether  you  think  it  would  be 
advisable  to  make  a  copy  of  this  list,  which  would 
mean  five  or  six  pages,  and  attach  it  to  the  policies, 
as  we  do  not  care  to  have  any  dispute  in  case  of  fire. 
We  intend  to  place  the  insurance  on  the  lumber  in  the 
dry  shed,  planer  shed,  dry  kilns,  and  all  the  lumber 
in  and  about  the  mill,  in  one  policy  with  one  company, 
and  we  would  like  to  do  the  same  with  our  plant  ac- 
count, putting  it,  say,  with  one  or  two  companies,  hav- 
ing all  the  forms  exactly  the  same.  Our  plant  account, 
including  the  stable  plant,  is  about  $35,000,  with  some 
deductions  on  account  of  foundations  and  support.*' 

The  only  suggestion  asked  in  this  letter  is  as  to 
whether  it  would  be  advisable  to  attach  a  list  of  new 
machinery  and  additions  to  the  plant  to  their  policies. 
There  is  not  one  word  in  it  asking  for  any  suggestion 
as  to  the  form  of  rider  inclosed,  and  the  letter  is  more 
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a  notification  to  these  people  of  the  form  of  rider  the 
insurer  proposed  to  adopt  respecting  all  insurance 
than  a  request  for  advice,  except  as  to  a  matter  not 
connected  with  the  form.  The  answer  indicates  that 
Mr.  Epperson  so  understood  it.  He  makes  no  sugges- 
tion as  to  the  form  of  rider,  but  does  make  a  sugges- 
tion as  to  the  matter  of  attaching  lists  of  the  property 
to  the  policies,  and  intimates  a  desire  to  participate  in 
future  insurance. 

2.  Much  as  we  should  desire  for  the  satisfaction  of 
counsel  to  discuss  in  detail  the  evidence,  both  oral  and 
written,  upon  which  we  base  our  conclusions,  it  is  im- 
possible to  do  so  and  compress  our  opinion  into  any 
reasonable  space.  The  discussion  of  it  in  the  appel- 
lant's brief  consumes  what  would  be  the  equivalent  of 
40  or  50  pages  of  the  Oregon  Eeports,  and  yet  it  is  not 
unnecessarily  long.  It  would  be  of  no  general  inter- 
est, and  the  law  in  regard  to  the  reformation  of  insur- 
ance policies  is  so  well  settled  that  there  is  practically 
no  dispute  between  counsel  in  regard  to -it.  We  are 
fully  satisfied  that  it  was  the  contract  and  intent  of 
the  parties  that,  in  consideration  of  the  insurance 
covered  by  the  July  30th  policy  being  given  by  the 
plaintiff  to  the  defendant  company,  a  rider  in  the  form 
set  forth  in  plaintiff 's  complaint  should  be  attached  to 
it,  and  that  a  like  rider  should  be  substituted  on  the 
February  policy  and  that  by  mistake  this  was  omitted. 

3.  That  the  plaintiff  was  somewhat  careless  in  not 
examining  the  policies  issued  more  carefully  is,  per- 
haps, true;  but  this  negligence  should  not  prevent  re- 
lief. There  are  few,  if  any,  cases  where  the  aid  of 
equity  is  asked  to  reform  mistakes  in  written  instru- 
ments in  which  there  is  not  disclosed  some  degree  of 
negligence  by  the  injured  party,  and  this  is  particu- 
larly true  as  to  insurance  policies.    The  average  per- 
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son  insured  describes  his  property  to  the  agents  pays 
his  premium,  receives  his  insurance  policy,  and  goes 
on  his  way  rejoicing,  usually  not  reading  it,  and  not 
understanding  half  of  it  if  he  does  read  it.  It  is  in 
evidence  here  that  plaintiff's  president  did  not  under- 
stand the  difference  between  a  blanket  policy  and  one 
containing  the  average  clause  until  rival  insurance 
agents  enlightened  him,  and  that  this  information  was 
the  cause  of  his  determination  to  have  all  his  policies 
blanketed.  It  is  to  the  credit  of  insurance  companies 
that  as  a  rule  they  usually  keep  their  promises  and 
give  the  insured  the  kind  of  policy  they  agree  to  give 
him,  and  this  fact  has  led  the  insuring  public  to  accept 
policies  issued  by  reliable  companies  without  thorough 
examination.  To  hold  that  plaintiff  cannot  recover 
because  its  officers  did  what  nearly  everybody  else 
does,  namely,  accepted  the  policies  sent  them  without 
an  industrious,  technical  examination  of  their  contents, 
would  be  unjust. 

Believing  that  the  findings  of  the  court  below  are 
fully  sustained  by  the  testimony,  the  decree  will  be 
affirmed.  Affirmed.    Modified  on  Behearino. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Burnett 
and  Mr.  Justice  Benson  concur. 
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Modified  September  12,  1918. 

On  Petition  fob  Ebhbarino. 

(159  Pac.  969.) 

Messrs.  Veazie,  McCourt  <&  Veazie,  for  the  petition. 

Mr.  James  O.  Wilson,  contra. 

Department  1.  Mb.  Justice  McBbide  delivered  the 
opinion  of  the  court. 

The  petition  for  rehearing  challenges  the  right  of 
the  Circuit  Court  to  allow  interest  on  the  amount  re- 
covered, from  the  tenth  day  of  December,  1914,  to  the 
fifteenth  day  of  April,  1915,  the  date  of  the  decree  en- 
tered in  that  court.  Upon  the  authority  of  Richard- 
son V.  Investment  Co.,  66  Or.  353  (133  Pac.  773),  and 
Sargent  v.  American  Bank  &  Trust  Co.,  80  Or.  16  (156 
Pac.  431),  such  allowance  was  erroneous,  and  the 
decree  will  be  modified  so  as  to  eliminate  that  item. 
In  all  other  respects  we  adhere  to  the  views  expressed 
in  our  former  opinion.  Modified  on  Rbheabing. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Benson  concur. 


Argued  July  12,  affirmed  September  12,  1918. 

CLARK  V.  CLAEK. 

(159  Pac.  969.) 

FleadlnfiT— Verification— Stnkiiig  Oat. 

1.  It  is  proper  to  strike  a  pleading  from  the  files  when  it  is  not 
properly  verified. 

Appeal  and  Enor — ^Discretion  of  Trial  Court — Amendment— Verifica- 
tion. 

2.  The  action  of  a  trial  court  in  permitting  or  refusing  an  amend- 
ment of  verification  is  discretionary,  and  not  reviewable  on  appeal. 
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DlsmiMal  and  Nonsuit— Oroonds—UliTerllled  Pleading. 

3.  Where  a  complaint  has  been  properly  ■tricken  from  the  files 
for  want  of  a  verification  without  leave  to  amend,  the  plaintiff  has 
no  standing  in  court,  and  the  dismiBsal  of  the  suit  follows  as  a  mat- 
ter of  course,  irrespective  of  the  reasons  therefor  given  by  the  pre- 
siding judge. 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  Marcella  Clark  against  A.  E.  Clark, 
The  following  facts  appear  by  the  record: 

Plaintiff  filed  her  complaint  herein  on  January  7, 
1915,  and  on  January  12th,  defendant  filed  a  mtftion 
to  strike  it  from  the  files  for  want  of  verification.  On 
January  25th  an  order  was  made  by  Judge  Ganten- 
bein,  of  Department  No.  6,  directing  that  the  cause  be 
reassigned,  and  thereafter  it  was  assigned  to  Depart- 
ment No.  3,  in  which  Judge  McGinn  presided.  The 
motion  to  strike  was  heard  in  the  latter  department, 
and  a  decree  entered  on  February  20th  striking  the 
complaint  from  the  files  and  dismissing  the  suit. 
Plaintiff  perfected  her  appeal  from  such  decree  in 
March,  and  on  July  7th  obtained  from  Judge  Ganten- 
BBiN,  of  Department  No.  6,  an  order  allowing  her  to 
amend  her  complaint  by  verifying  the  same  and  direct- 
ing that  the  order  be  entered  nunc  pro  tunc  as  of  Janu- 
ary 14th,  and  thereafter,  on  July  12th,  the  same  judge 
made  and  entered  an  order  vacating  and  canceling  the 
order  and  entry  of  July  7th.  Apfibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Thomas  McCusTcer  and  Mr.  Seneca  Fonts. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  F.  Loga/n  and  Mr.  Bardi  G.  SktUa- 
son. 
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Mb.  Justice  Bekson  delivered  the  opinion  of  the 
court. 

1,  2.  There  are  several  assignments  of  error,  but  it 
is  necessary  to  consider  but  one :  Did  the  court  err  in 
striking  the  complaint  from  the  files  and  dismissing 
the  suitl  It  does  not  require  a  citation  of  authorities 
to  show  that  it  is  proper  to  strike  a  pleading  from  the 
files  which  is  not  properly  verified.  It  is  settled  in  this 
state  that  the  action  of  a  trial  court  in  permitting  or 
refusing  an  amendment  of  verification  is  discre- 
tionary, and  not  reviewable  here:  Blanchard  v.  Ben- 
nett, 1  Or.  328.  In  the  case  at  bar  there  is  no  record 
of  any  application  for  leave  to  amend,  and  no  order 
permitting  amendment  until  long  after  the  decree  was 
entered,  and  then  by  a  judge  before  whom  the  matter 
was  not  pending.  Even  that  order  was  afterward 
vacated  during  the  term  at  which  it  was  made,  and 
cannot  now  be  considered  as  affecting  the  case. 

3.  Her  primary  pleading  having  been  properly 
stricken  from  the  files  without  leave  to  amend,  the 
plaintiff  had  no  standing  in  court.  Litigation  cannot 
proceed  if  there  is  no  complaint.*  Hence  dismissal  of 
the  suit  followed  as  a  matter  of  course  irrespective  of 
the  reasons  given  by  the  presiding  judge  for  his  deci- 
sion. Under  these  circumstances  there  was  no  error 
in  the  decree,  and  it  is  therefore  aflBxmed. 

Affirmed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Beak  and 
Mr.  Justice  McBride  concur. 
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Argued  July  19,  affirmed  September  12,  1918. 

GXJNNELL  V.  VAN  EMON  ELEVATOR  CO.* 

(159  Pac.  971.) 

Master  and  Sarrant— Maater^s  Doty— EmiAoyen'  Liabilitj  Act. 

1.  Under  Employers'  Liability  Act  (Laws  1911,  p.  16),  Section  1, 
an  elevator  company,  employing  a  constrnctor's  helper  to  do  repair 
work  npon  the  premises  of  a  realty  company  and  having  charge  of 
such  work  and  control  of  the  situation,  was  bound  to  use  every  de- 
vice, care  and  caution  which  it  was  practicable  to  use  for  the  pro- 
tection and  safety  of  life  and  limb. 

KegUgence— Oondltion  of  PremiBaa— raarator. 

2.  The  owner  of  a  building  in  which  an  elevator  was  operated  was 
bound  to  take  reasonable  care  and  precaution  against  injuries  to  a 
coDstructor's  helper  in  the  employ  of  an  elevator  company  engaged 
in  repairing  such  elevator. 

[As  to  liability  of  master  to  servant  injured  by  elevator,  see 
note  in  56  Am.  St.  Bep.  806.] 

Master  and  Servant — ^Action  for  Injury — QneBtion  for  Jury — Control 
of  Place  of  Work. 

3.  In  an  action  by  plaintiff,  employed  by  an  elevator  company  as  a 
constructor's  helper,  for  injury  while  on  the  premises  of  a  realty  com- 
pany engaged  in  the  repair  of  an  elevator,  evidence  that  the  elevator 
company  assumed  control  of  the  elevator  in  the  adjoining  shaft  by 
which  plaintiff  was  injured  held  sufficient  to  take  the  case  to  the  jury 
on  the  issue  of  failing  to  provide  a  safe  place  in  which  to  work. 

Appeal  and  Error — Bight  to  OomiHaIn— Inatnictlons. 

4.  Plaintiff  having  joined  the  employer  and  the  owner  of  the  prem- 
ises upon  which  he  was  injured  while  engaged  in  repair  work,  and  al- 
leged negligence  on  the  part  of  each  concurring  in  the  resulting  injury, 
neither  defendant  could  complain  of  an  instruction  more  favorable  to 
its  codefendant  than  to  itself. 

Negligence— Master's  Liability— Contrlbntory  Negligence. 

5.  Under  Employers*  Liability  Act,  Section  6,  the  contributory  negli- 
gence of  the  person  injured  is  not  a  defense,  but  may  be  taken  into 
account  in  fixing  the  amount  of  the  damages. 

Trial— Inatmctlona — ^Evidence. 

6.  In  an  action  bv  a  constructor's  helper  in  the  employ  of  an  eleva- 
tor company  for  injury  while  engaged  in  repair  work  on  the  premises 
of  a  resdty  company  by  reason  of  the  employer's  failure  to  provide  a 
safe  place  in  which  to  work,  an  instruction  that,  if  there  was  a  safe 
way  to  do  the  work  and  plaintiff  voluntarily  chose  an  unsafe  way, 

*As  to  the  constitutionality,  application  and  effect  of  the  federal 
Employers'  Liability  Act,  see  comprehensive  notes  in  47  L.  &.  A. 
(N.  8.)  88;  L.  B.  A.  1916C,  47.  Bepobtib. 
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his  negligence  woald  defeat  recovery  was  properly  refused,  where 
there  was  no  evidence  that  there  were  two  ways  of  doing  the  work, 
one  dangerons  and  the  other  safe. 

From  Multnomah:  William  N.  Gatbns,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bubnett. 

The  plaintiflf,  E.  C.  Gunnell,  brings  this  action 
against  two  corporate  defendants.  The  Van  Emon 
Elevator  Company  is  a  California  corporation  author- 
ized to  transact  business  in  this  state,  and  the  Broad- 
way Bealty  Company  is  a  domestic  institution.  The 
complaint  avers  that  the  latter  concern  at  the  time 
mentioned  therein  was  in  possession  and  control  of 
eight  office  floors,  the  machinery-room,  the  two  ele- 
vators in  the  lobby,  and  the  elevator  lobby  on  the  first 
floor  of  what  was  known  as  the  Broadway  Building  in 
Portland,  and  employed  men  to  operate  the  elevators 
for  the  use  and  accommodation  of  its  tenants  in  the 
building.  When  the  injuries  complained  of  happened 
the  plaintiff  was  an  employee  of  the  elevator  company 
as  a  constructor's  helper.  His  employment  is  ad- 
mitted by  his  employer.  He  states  that  at  6 :30  o  'clock 
p.  M.  on  August  28,  1913,  he  was  ordered  by  the  ele- 
vator company  to  report  with  a  fellow-employee  at  the 
Broadway  Building  for  the  purpose  of  making  some 
repairs  upon  one.  of  the  elevators,  and  to  that  end  his 
employer  instructed  him  and  his  fellow-servant,  and 
the  realty  company  permitted,  allowed  and  directed 
the  two  to  use  the  elevator  running  in  the  south  hatch- 
way. In  the  progress  of  the  work  the  plaintiff  seated 
himself  upon  a  concrete  beam  adjacent  to  the  north 
elevator,  for  the  purpose  of  countersinking  some  bolts 
in  the  guide-rails  which  controlled  the  counterweights 
of  the  elevator,  as  instructed  by  his  employer  and  per- 
mitted and  directed  by  the  realty  company.  While 
this  was  going  on  the  operator  of  the  north  elevator, 


410  GuNNELL  V.  Van  Emon  Elevator  Co.     [81  Or. 

an  employee  of  the  realty  company,  whom  the  plaintiff 
alleges  was  under  the  direction,  control  and  instruc- 
tion of  the  elevator  company  and  the  realty  company, 
carelessly  and  recklessly  started  the  north  elevator, 
but  without  warning,  and,  heedless  of  the  warning 
cries  given  him  by  plaintiff,  continued  to  operate  the 
elevator  upward  at  a  high  rate  of  speed,  so  that  it 
struck  the  plaintiff  on  the  left  hip  as  he  sat  upon  the 
beam  on  the  fifth  floor,  and  threw  his  body,  and  par- 
ticularly his  left  foot,  so  that  it  came  in  contact  with 
the  counterweight,  causing  the  injury  of  which  com- 
plaint is  made.  The  charge  or  negligence  is  in  these 
terms : 

**At  the  time  and  place  at  which  plaintiff  wafl  in- 
jured, the  defendants  were  negligent  in  permitting  the 
elevator,  which  was  operated  by  electricity,  to  be 
operated  when  the  same  was  not  *  provided  with  a  sys- 
tem of  communication  by  means  of  signals  so  that  at 
all  times  there  might  be  prompt  and  efficient  communi- 
cation between  the  employees  and  operator  of  the 
motive  power,'  as  by  law  provided,  and  that  it  would 
have  been  practical  to  install  such  a  system  by  furnish- 
ing electric  bells,  or  by  having  the  elevator  stop  while 
ascending  at  the  fourth  floor,  and  by  having  said  ele- 
vator stop  at  the  sixth  floor,  to  ascertain  whether  the 
hatchway  was  clear  at  the  fifth  floor,  and  by  having 
said  elevator  stop  at  the  sixth  floor  when  descending 
from  the  top  to  ascertain  whether  the  hatchway  was 
clear  at  the  fifth  floor,  all  of  which  could  have  been 
done  without  impairing  the  efficiency  of  the  work  as  by 
law  provided ;  in  failing  to  give  plaintiff  warning  that 
the  elevator  in  the  north  hatchway  was  to  proceed 
upward  at  the  time  in  question,  and  not  stopping  to 
ascertain  whether  the  hatchway  was  clear  at  the  fifth 
floor;  in  failing  to  furnish  plaintiff  with  a  safe  place 
in  which  to  work ;  in  failing  to  give  plaintiff  warning  as 
to  the  dangers  to  be  encountered  in  working  in  and 
about  the  place  where  plaintiff  was  injured ;  in  failing 
to  provide  and  have  on  the  job  an  experienced  and 
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competent  foreman  in  charge  of  the  work  at  the  time 
of  the  accident ;  and  in  failing  to  use  every  device,  care 
and  precaution  which  it  was  practical  to  use  for  the 
safety  of  life  and  limb  of  the  plaintiff,  in  that  the 
elevator  in  the  north  hatchway  could  have  been  shut 
down  while  work  was  being  carried  on  in  the  elevator 
in  the  south  hatchway,  and  that  such  precaution  would 
not  have  impaired  the  eflSciency  of  the  elevator  as  by 
law  required;  that  as  a  result  of  said  failures,  the 
weight  which  counterbalances  the  elevator  in  the  north 
hatchway  came  in  contact  with  plaintiff  at  the  fifth 
floor,  crushing  plaintiff's  said  foot  and  causing  the 
elevator  operator  to  become  excited  and  reverse  the 
elevator,  making  it  descend,  with  the  result  that  the 
counterweight  of  said  elevator  was  further  moved  and 
plaintiff *s  said  foot  further  injured.*' 

The  answer  of  the  elevator  company  traverses  all 
the  allegations  imputing  liability  to  it.  It  stated,  in 
substance,  that  it  had  no  control  whatever  over  the 
north  elevator ;  that  the  same  was  operated  at  the  time 
by  an  employee  of  the  other  defendant,  all  of  which 
was  well  known  to  the  plaintiff;  that  the  latter  care- 
lessly and  unnecessarily  allowed  his  foot  to  hang  over 
the  well  in  which  the  counterweight  of  the  north  ele- 
vator was  hung,  fully  knowing  that  if  he  did  so  the 
weight  would  crush  his  foot  and  injure  it;  and  that 
with  such  knowledge  he  fully  appreciated  and  under- 
stood the  risks  of  taking  such  a  position,  and  thereby 
assumed  all  the  danger  of  injury.  A  second  defense 
is  couched  in  much  the  same  language,  and  imputes  to 
plaintiff  negligence  contributing  to  his  own  injury. 
All  this  new  matter  was  traversed  by  the  reply.  The 
other  defendant  made  a  separate  answer,  which  it  is 
not  necessary  to  consider,  for  the  reason  that  at  the 
trial  the  jury  brought  a  verdict  in  favor  of  the  plain- 
tiff and  against  the  Van  Emon  Elevator  Company 
without  mentioning  the  other  defendant  in  any  way. 
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Upon  this  verdict  a  judgment  was  rendered  in  favor  of 
the  plaintiff  and  against  the  elevator  company,  and 
the  latter  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Sheppard  d  Brock,  with  an  oral  argument  by 
Mr.  C.  A.  Sheppard. 

For  plaintiff-respondent  there  was  a  brief  and  an 
oral  argument  by  Mr.  E.  L.  McDougal. 

For  defendant-respondent  there  was  a  brief  sub- 
mitted over  the  name  of  Messrs.  Giltner  <&  SewaU. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1-4.  One  of  the  contentions  of  the  defendant  appeal- 
ing is  that  the  court  erred  in  instructing  the  jury  that 
the  degree  of  care  due  from  it  to  its  employee  was 
measured  by  what  is  known  as  the  Employers'  Liabil- 
ity Act,  while  the  same  instruction  imputed  to  the 
other  defendant  only  the  common-law  measure  of  care, 
the  deduction  being  that,  inasmuch  as  the  plaintiff  had 
charged  the  defendants  jointly,  it  must  follow  that 
they  should  be  treated  alike  by  the  court  as  to  the 
measure  of  diligence  in  protecting  the  plaintiff  from 
harm  while  engaged  in  the  work  in  question. 

It  is  admitted  in  the  pleadings  between  the  parties 
before  us  that  the  plaintiff  was  an  employee  of  the 
elevator  company  at  the  time  of  the  accident.  Its  lia- 
bility must  be  measured  by  the  relation  thus  existing 
between  it  and  the  plaintiff.  The  same  general  prin- 
ciple would  apply  to  the  other  defendant.  Each  of 
them  must  be  judged  by  the  duty  it  owed  to  the  plain- 
tiff. But  the  record  shows  that  the  connection  be- 
tween the  plaintiff  and  each  of  the  defendants  was  dif- 
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ferent.  In  the  one  case  there  was  the  condition  of 
master  and  servant,  and  in  the  other  that  intimate 
connection  did  not  exist.  The  Broadway  Realty  Com- 
pany was  bonnd  only  to  take  reasonable  care  and  pre- 
caution against  injuring  the  plaintiflf.  As  to  the  ap- 
pealing defendant,  the  employer  of  the  plaintiff,  the 
rule  is  prescribed  in  the  Employers^  Liability  Act, 
the  concluding  clause  of  the  first  section  of  which  is  in 
this  language: 

"And  generally,  all  owners,  contractors  or  sub- 
contractors and  other  persons  having  charge  of,  or 
responsible  for,  any  work  involving  a  risk  or  danger 
to'  the  employees  or  the  public,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb,  limited  only 
by  the  necessity  for  preserving  the  eflSciency  of  the 
structure,  machine  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable  mate- 
rial or  safety  appliance  and  devices/' 

There  are  many  authorities  cited  by  the  appellant 
to  the  effect  that  where  a  master  sends  a  servant  in 
his  general  employment  to  work  upon  the  premises  of 
a  third  party,  the  employer  is  not  responsible  for  an 
injury  happening  on  account  of  the  dangerous  condi- 
tion of  the  place  over  which  the  employer  has  no  con- 
trol, but  that  the  liability,  if  any,  must  be  visited  upon 
the  owner  of  the  realty.  All  of  those  cases  are  in- 
stances where  no  such  statute  as  our  employers'  lia- 
bility law  existed.  This  legislation  has  superseded 
that  rule,  and  has  explicitly  visited  upon  a  person  who 
has  charge  of  a  work  involving  a  risk  or  danger  the 
duty  of  taking  every  precaution  against  the  happening 
of  an  injury.  There  is  ample  testimony  in  the  case  to 
show  that  the  Van  Emon  Elevator  Company  had  con- 
trol of  the  situation.  It  is  admitted  that  it  had  charge 
of  the  work  of  repairs.    It  knew  the  surroundings,  and 
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it  was  mcumbent  on  it,  when  it  sent  its  employee  into 
the  elevator  shaft,  to  take  precautions  for  his  safety 
and  provide  for  him  a  safe  place  in  which  to  wort  If 
it  could  not  do  so,  it  should  have  declined  the  under- 
taking. There  was  testimony,  however,  tending  to 
show  that  it  did  assume,  control  of  the  elevator,  at  least 
on  the  south  side.  This  is  sufficient  to  take  the  case 
to  the  jury  independent  of  the  authorities  cited  by  the 
defendant.  The  negligence  imputed  to  the  Van  Emon 
Elevator  Company  was  of  a  negative  sort,  in  failing  to 
provide  a  safe  i^ace  in  which  to  work,  and  the  like. 
The  violation  of  duty  attributed  to  the  other  defend- 
ant was  of  an  alSrmative  nature,  in  that  its  careless  act 
of  operation  of  the  machine  produced  the  injury.  In 
other  words,  approaching  the  scene  from  a  different 
standpoint,  the  several  shortcomings  of  each  defend- 
ant concurred  with  the  result  that  the  plaintiff  was 
hurt.  Each  defendant  was  bound  by  his  own  duty. 
Neither  can  complain  of  a  direction  given  to  the  jury 
more  favorable  to  its  codef endant  than  to  itself.  The 
instruction  correctly  defines  the  duty  of  the  elevator 
company,  and  it  must  be  bound  by  it,  irrespective  of  a 
charge  more  favorable  to  the  other  defendant. 

5.  Complaint  is  made  of  the  refusal  of  the  court  to 
instruct  the  jury,  at  the  request  of  the  elevator  com- 
pany, to  the  effect  that  if  there  was  a  safe  way  for 
doing  the  work  and  an  unsafe  way,  choice  between 
which  was  within  the  power  of  the  plaintiff,  and  he 
voluntarily  chose  the  unsafe  way,  he  would  be  guilty 
of  contributory  negligence  utterly  defeating  his  recov- 
ery. An  answer  to  that  is  that  the  employers*  liabil- 
ity law  (Section  6),  expressly  says: 

*  *  The  contributory  negligence  of  the  person  injured 
shall  not  be  a  defense,  but  may  be  taken  into  account 
by  the  jury  in  fixing  the  amount  of  the  damages.** 
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6.  Moreover,  the  testimony  fails  to  disclose  a  situa- 
tion of  the  kind  intimated  by  the  requested  instruction. 
It  does  not  show  that  there  were  two  ways  of  doing 
the  work,  one  dangerous  and  the  other  safe.  The 
only  testimony  on  that  point  is  that  of  the  plaintiff 
himself,  to  the  effect  that  the  position  he  assumed  was 
the  only  one  from  which  could  be  accomplished  the 
particular  part  of  the  work  in  which  he  was  engaged 
when  the  accident  happened.  On  both  grounds, 
therefore,  the  court  was  justified  in  refusing  the  in- 
struction. There  is  no  error  in  the  record,  and  the 
judgment  is  affirmed.  Affibmed. 

• 
Mb.  Chief  Justiob  Moobb,  Mb.  Justice  Beak  and 

Mb.  Justice  Babbis  concur. 
Mb.  Justice  Eakin  absent. 


Argaed  September  13,  demnrrer  sustamed  September  19,  1916. 

COOVERT  V.  OLCOTT.* 

(159  Pac.  974.) 

Elactloiis—Koiiiiiiatioiis— Method— Powers  of  Precinct  Oommltteenien 
— ToUtlcal  Party." 

1.  Section  3333,  L.  O.  L.,  provides  tliat  any  political  party  may,  by 
certificate  of  nomination,  nominate  candidates.  Section  3359  defines 
a  political  party  to  be  an  affiliation  of  electors  which  at  the  next  gen- 
eral election  preceding  polled  for  congressman  at  least  25  per  cent  of 
the  entire  vote.  Section  3343  provides  for  withdrawal  of  noi^nees. 
Section  3344  provides  procedure  in  case  of  withdrawal  or  death,  ofec- 
tion  3345  provides  that  the  party  nominating  a  candidate  who  has 
withdrawn  may  fill  the  vacancy.  Section  3367  makes  the  provision  of 
Sections  3343  and  3344  applicable  in  case  of  direct  primary  nomina- 
tions only  in  case  of  death  or  removal  from  the  district  before  elec- 
tion, but  in  no  other  case.  Section  3389  empowers  precinct  committee^ 
men  to  make  nominations  to  fill  vacancies  among  candidates  caused  by 
death  or  removal  from  the  district,  but  not  otherwise.    The  incumbent 

*A8  to  power  of  precinct  committeemen  to  fill  vacancies  occurring 
after  primaries  are  held,  see  note  in  41  L.  Bw  A.  (N.  8.)  1090. 

BiPOBTIB. 
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of  office  of  state  senator  for  the  term  ending  in  1919  resigned  in  1916 
after  the  direct  primary  nominating  election.  Thereafter  on  notice  a 
joint  convention  of  precinct  committeemen  was  held,  and  petitioner 
was  nominated  for  the  vacancy.  Held,  that,  as  no  nomination  was 
made  at  the  direct  primary  nominating  election,  and  as  the  vacancy 
did  not  occur  through  death  or  removal  from  the  district,  no  nomina- 
tion eould  be  made  to  fill  the  vacancy. 

Original  proceeding  in  Supreme  Court. 

In  Banc.    Statement  by  Mb.  Justice  Habbis. 

In  1914  George  M.  McBride  was  elected  to  the  office 
of  state  senator  from  the  Fourteenth  Senatorial  Dis- 
trict, comprising  Clackamas,  Columbia  and  Mult- 
nomah Counties,  for  the  term  ending  January,  1919. 
.  On  August  3,  1916,  he  resigned.  The  direct  primary 
nominating  election  having  already  been  held  on  May 
19,  1916,  a  joint  convention  of  the  Republican  precinct 
committeemen  from  the  three  counties  was  held  on 
August  29th,  pursuant  to  notice,  for  the  purpose  of 
nominating  a  Republican  candidate  for  the  office  made 
vacant  by  the  resignation  so  that  such  candidate  could 
be  voted  for  at  the  ensuing  biennial  election  which  will 
occur  on  November  7,  1916.  The  convention  was 
organized  by  the  election  of  a  presiding  officer  and  a 
secretary  with  an  attendance  of  473  precinct  commit- 
teemen out  of  a  total  of  477  elected  from  the  senatorial 
district.  E.  E.  Coovert  received  the  votes  of  456  of 
the  precinct  committeemen,  **  including  the  state  cen- 
tral conmiitteemen  from  each  of  said  three  counties, 
each  being  a  central  committeeman  from  his  respective 
county '  * ;  and  the  convention  declared  that  he  was  the 
Republican  candidate  for  the  unexpired  term  of  the 
office  made  vacant  by  the  resignation  of  George  M, 
McBride.  The  presiding  officer  and  the  secretary  of 
the  convention  prepared  and  verified  a  certificate  set- 
ting forth  the  doings  of  the  convention;  and  on  Sep- 
tember 1, 1916,  the  certificate  was  filed  with  the  Secre- 
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tary  of  State,  who  now  refuses  to  list  and  certify  the 
name  of  £.  E.  Coovert  as  a  Republican  nominee. 

This  court  granted  an  alternative  writ  of  mandatmis 
directing  the  Secretary  of  State  to  list  and  certify  the 
name  of  E.  E.  Coovert  as  a  candidate  or  to  show  cause 
for  not  so  doing.  The  defendant  shows  cause  by 
demurring  to  the  writ.  Dbmubbbb  Sustained. 

Mr.  George  M.  Brown,  Attorney  General,  for  the 
demurrer. 

Mr.  Charles  A.  Johns,  contra. 

Mb.  JusncB  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  Republican  party  is  a  political  party  within  the 
meaning  of  the  direct  primary  nominating  elections 
law,  which  was  adopted  by  the  people  in  1904,  and  is 
codified  in  Sections  3349  to  3391,  L.  0.  L.,  and  amend- 
ments, and  therefore  by  the  express  terms  of  Section 
3359,  L.  0.  L.,  amended  by  chapter  108,  Laws  of  1913, 
it  ''shall  nominate  all  its  candidates  for  public  oflBce, 
under  the  provisions  of  this  law  and  not  in  any  other 
manner,  and  it  shall  not  be  allowed  to  nominate  any 
candidate  in  the  manner  provided  by  Section  3333. '* 
Section  3333,  L.  0.  L.,  was  enacted  in  1891,  and  speaks 
of  nominations  by  **any  political  party,  ^'  by  assem- 
blies, and  by  individual  electors.  Every  political 
party  which  is  subject  to  the  direct  primary  nominat- 
ing elections  law  must  nominate  all  its  candidates  ' '  un- 
der the  provisions  of  this  law,  and  not  in  any  other 
manner, '  ^  because  the  direct  primary  nominating  elec- 
tions law  furnishes  the  exclusive  modes  of  nomination : 
Healey  v.  Wipf,  22  S.  D.  343  (117  N.  W.  521).  Sec- 
tion 3359  continues  by  declaring  that  **the  name&  of 
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candidates  for  public  office  nominated  nnder  the  provi- 
sions of  this  law  shall  be  printed  on  the  official  ballots 
for  the  ensuing  election  as  the  only  candidates  of  the 
respective  parties  for  such  public  office.  * '  Being  sub- 
ject to  the  direct  primary  nominating  elections  law, 
the  RepubUcan  party  cannot  nominate  its  candidates 
in  the  manner  provided  by  Section  3333  or  by  an  as- 
sembly or  by  individual  electors;  but  its  nominations 
must  be  made  by  the  persons  and  in  the  manner  speci- 
fied by  the  law.  The  only  persons  who  are  empowered 
to  select  candidates  for  the  Republican  party  are:  (1) 
The  members  of  the  party;  and  (2)  their  representa- 
tives. A  party  candidate  is  selected  by  the  direct  vote 
of  the  members  of  such  party  at  an  election  held  for 
that  purpose  or  is  chosen  by  the  representatives  of  the 
party. 

It  was  impossible  for  the  members  of  the  Republican 
party  to  nominate  a  candidate  for  the  office  of  senator 
for  the  Fourteenth  Senatorial  District  when  the  direct 
primary  nominating  election  was  held  on  May  19, 
1916,  for  the  reason  that  George  M.  McBride  had  not 
then  resigned  and  his  term  of  office  extended  until 
January,  1919.  The  members  of  the  Republican  party 
cannot  now  by  their  votes  nominate  a  candidate  for 
the  office  because  another  direct  primary  nominating 
election  will  not  be  held  until  1918,  which  will  be  after 
the  next  biennial  election  for  public  officers.  A  Repub- 
lican candidate  could  not  be  nominated  on  May  19th, 
and  cannot  now  be  nominated  by  the  direct  vote  of  the 
members  of  the  party,  and  consequently  the  question 
for  decision  is  whether  the  precinct  committeemen,  act- 
ing as  the  party  representatives,  had  authority  to 
nominate  the  petitioner  as  the  candidate  of  the  Repub- 
lican party. 
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Provision  is  made  in  Section  3389,  L.  0.  L.,  for  the 
election  of  party  committeemen.  Every  political 
party  subject  to  the  direct  primary  nominating  elec- 
tions law  elects  a  committeeman  for  each  election  pre- 
cinct, and  the  committeeman  thus  elected  *  *  shall  be  the 
representative  of  his  political  party, ' '  and  all  the  com- 
mitteemen of  a  county  constitute,  the  county  central 
committee  of  such  party.  The  county  central  com- 
mittee elects  the  county  members  of  the  state  central 
committee  and  of  the  congressional  committee,  and 
the  state  and  congressional  committees  * '  shall  have  the 
same  power  to  fill  all  vacancies  *  *  that  the  county 
committee  has  to  fill  county  vacancies.  Said  county 
and  city  central  committees  shall  have  the  power  to 
make  nominations  to  fill  vacancies  occurring  among 
the  candidates  of  their  respective  parties  nominated 
for  city  or  county  offices  by  the  primary  nominating 
election,  where  such  vacancy  is  caused  by  death  or 
removal  from  the  electoral  district,  but  not  other- 
wise. *' 

Assuming,  but  not  deciding,  that  the  committeemen 
from  the  three  counties  comprising  the  Fourteenth 
Senatorial  District  have  power  to  fill  vacancies,  then 
the  measure  of  that  power  is  determined  by  the  author- 
ity conferred  upon  the  county  central  committee  to 
fill  county  vacancies.  Section  3389  provides  for  only 
one  class  of  vacancies.  Aside  from  vacancies  among 
committeemen,  the  only  kind  of  vacancies  spoken 
of  are  those  **  occurring  among  the  candidates  *  * 
nominated  *  *  by  the  primary  nominating  election.'* 
The  statute  affords  a  method  for  filling  a  vacancy 
among  candidates  who  have  been  nominated  by  the 
members  of  the  party,  and  no  provision  whatever  is 
made  for  filling  a  vacancy  of  any  other  kind  by  com- 
mitteemen.   The  party  committeemen  can  nominate 
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a  candidate  to  fill  a  vacancy  caused  by  the  death  or 
removal  from  the  electoral  district  of  another  person 
who  has  previously  been  nominated  by  the  members 
of  the  party ;  but  the  representatives  of  the  party  are 
powerless  to  nominate  a  candidate  for  an  office  unless 
the  members  of  the  party  have  themselves  first  nomi- 
nated a  candidate  for  that  office.  Moreover,  the 
authority  of  the  committeemen  is  further  restricted  to 
vacancies  *' caused  by  the  death  or  removal  from  the 
electoral  district,'^  and  consequently  the  committee- 
men cannot  select  a  substitute  for  a  person  who  has 
been  chosen  as  a  party  candidate  at  a  nominating  elec- 
tion unless  the  first  nominee  dies  or  removes  from  the 
electoral  district  The  language  of  the  statute  is  plain 
and  unambiguous ;  but,  apparently  for  the  purpose  of 
making  assurance  doubly  sure,  the  framers  of  the  en- 
actment emphasized  the  limitations  placed  upon  the 
power  of  precinct  committeemen  to  fill  vacancies  by 
declaring  that  the  power  could  be  exercised  as  re- 
stricted by  the  statute  which  confers  the  power,  **but 
not  otherwise.'^  Analogous,  although  not  parallel, 
situations  have  arisen  in  other  jurisdictions,  and  the 
conclusions  reached  there  are  in  harmony  with  what 
is  said  here:  State  v.  Hay  ward,  141  Iowa,  196  (119 
N.  W.  620) ;  Corser  v.  Scott,  87  Minn.  313  (91  N.  W. 
1101) ;  Stewart  v.  Polley,  30  S.  D.  54  (137  N.  W.  565). 
Corroboration  of  the  construction  placed  on  Section 
3389  is  found  in  other  sections  of  the  statute.  The 
direct  primary  nominating  elections  law  was  adopted 
by  the  people  in  the  exercise  of  the  initiative  at  an 
election  held  in  1904 :  Chapter  1,  Laws  1905.  Sections 
3343  to  3345,  inclusive,  L.  0.  L.,  were  enacted  in  1891. 
Section  3343  permits  '  *  any  person  who  has  been  nomi- 
nated and  accepted  some  nomination ' '  to  withdraw  his 
name   from   nomination   by   pursuing   a   prescribed 
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method.  Section  3344  states  that,  if  any  person  nom- 
inated dies  or  withdraws  before  the  day  fixed  by  law 
for  the  election  of  public  officers,  then  the  name  of 
such  candidate  shall  not  be  placed  upon  the  ballot. 
Section  3345  declares  that, ' '  if  the  original  nomination 
thus  vacated  was  made  by  a  political  party,  ^'  and  the 
party  can  reconvene,  it  may  fill  the  vacancy,  or  a  com- 
mittee may  fill  the  vacancy  if  the  party  has  delegated 
the  power  to  such  committee.  The  provisions  of  Sec- 
tions 3343  and  3344  are  made  applicable  to  nomina- 
tions under  the  direct  primary  law  by  Section  3367, 
L.  0.  L.,  **in  case  of  the  death  of  the  candidate  or  his 
removal  from  the  *  *  electoral  district, '^  before  the 
date  of  the  ensuing  election,  but  in  no  other  case ;  and 
in  case  of  such  vacancy  by  death  or  removal  the  com- 
mittee may  fill  the  vacancy.  It  will  be  noted  that  Sec- 
tions 3343,  3344  and  3345  speak  of  the  death  or  with- 
drawal of  any  person  who  has  been  nominated,  and 
Section  3367  applies  to  the  death  or  removal  from  the 
electoral  district  **of  the  candidate,^*  and  *'in  no  other 
case.'* 

The  direct  primary  nominating  elections  law  pro- 
vides for  the  election  of  precinct  committeemen,  and 
then  specifies  the  powers  which  they  can  exercise,  and 
consequently  no  power  can  be  exercised  by  them  unless 
it  is  granted  by  statute.  The  law  defines  in  plain  and 
unambiguous  language  the  extent  of  the  power  of  pre- 
cinct committeemen  to  make  nominations  for  their 
party,  and  then  in  language  equally  plain  and  unam- 
biguous commands  that  the  power  to  nominate  candi- 
dates shall  not  exceed  the  defined  authority.  The 
statute  must  be  taken  as  it  is  written,  regardless  of 
the  results;  and  if  there  is  need  for  enlarging  the 
powers  of  precinct  conunitteemen  the  right  to  enlarge 
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the  authority  of  party  representatives  is  exercisable 
by  the  legislative  and  not  by  the  judicial  department. 
The  demurrer  to  the  writ  is  sustained. 

Dbmubbeb  Subtainbd. 

Mb.  Jubtiob  Eakik  absent 


Argaed  July  20,  reversed  September  19,  1916. 

NEILSON  V.  TITLE  GUARANTY  &  SURETY  CO. 

(159  Pac.  1151.) 

Appeal  and  Error— B6Cord—-BeTlew. 

1.  On  an  appeal  presented  upon  a  record  embracing  onlj  the  plead- 
ings and  the  findings  of  the  trial  court,  the  only  question  involved  is 
whether  the  judgment  appealed  from  is  supported  bj  the  facts  ascer- 
tained by  the  court  and  the  admissions  found  in  the  pleadings. 

Principal  and  Surety— liability  of  Surety  Company^— Constmction. 

2.  The  rule  of  strieiissimi  jwu,  usually  available  to  sureties  with- 
out compensation,  is  generally  relaxed  when  applied  to  a  paid  surety, 
so  that  a  bonding  company  must  show  that  its  rights  have  been  in- 
juriously affected  before  it  can  defeat  its  contract. 

[As  to  liability  of  surety  company  as  distinguished  from  that 
of  individual  surety,  see  note  in  Ann.  Gas.  1912B,  1037.] 

Principal  and  Surety— Clearing  Contract — ^Diadiaxgo  of  Surety- un« 
authorized  Payments  to  Principal. 

3.  Under  a  contract  to  clear  and  plow  a  tract  at  a  certain  price 
per  acre,  aggregating  a  certain  amount  for  the  entire  work,  and  stipu- 
lating that  on  or  before  the  fifth  day  of  each  month  the  owner  or  his 
agent  should  pay  to  the  contractor  the  amount  then  due  for  work  com- 
pleted upon  an  estimate  made  by  the  owner  or  his  agent,  secured  by 
a  surety  bond,  providing  that  on  default  of  the  principal  the  surety 
might  complete  the  contract,  and  should  be  subrogated  to  the  rights 
and  properties  of  the  principal,  including  deferred  payments  and 
credits  due  the  principal  at  default,  or  to  become  due  thereafter,  the 
owner's  payment  of  nearly  one  half  of  the  contract  price  on  demands 
of  the  contractor,  and  without  any  information  on  which  to  make  a 
real  estimate,  made  before  the  contract  was  abandoned  and  when  no 
part  of  the  work  was  entirely  completed  and  when  not  an  eighth  part 
of  it  was  done,  was  such  a  payment  as  to  relieve  the  surety. 

From  Multnomah :  Geobqe  N.  Davis,  Judge. 
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Department  2.    Statement  by  Mb.  Justice  Harris. 

The  plaintiff,  William  Neilson,  owned  12  lots  in  a 
tract  of  land  known  as  **Buena  Vista  Orchards*'  in 
Wasco  County,  Oregon.  On  July  20,  1911,  C.  Mas- 
ters contracted  to  clear  and  plow  all  the  lots,  and  was 
to  receive  $5,700,  **or  $71.25  per  acre,**  for  certain 
designated  lots,  and  $400  for  the  work  to  be  done  on 
the  remaining  lots,  aggregating  $6,100  for  the  entire 
work  which  the  parties  agreed  *' shall  be  completed 
not  later  than  February  1,  1912.*'  It  was  also  stipu- 
lated that  : 

**0n  or  before  the  fifth  day  of  each  month  the  said 
Wiliam  Neilson,  or  his  duly  appointed  agent,  shall  pay 
to  the  contractor  the  amount  then  due  for  work  com- 
pleted; the  estimate  shall  be  made  by  said  William 
Neilson  or  his  duly  appointed  agent  *  * 

In  order  to  indemnify  Neilson  for  any  loss  which  he 
might  sustain  on  account  of  any  breach  of  the  con- 
tract by  Masters,  the  latter  as  principal,  and  the  Title 
Guaranty  &  Surety  Company,  a  corporation  engaged 
in  the  bonding  business,  as  surety,  gave  to  Neilson  a 
bond  in  the  penal  sum  of  $6,100.  It  is  provided  in  the 
bond  that  in  case  of  default  on  the  part  of  the  princi- 
pal, the  surety  shall  have  the  right  to  complete  the 
contract  and  '*  shall  be  subrogated  and  entitled  to  all 
the  rights  and  properties  of  the  principal  arising 
out  of  the  said  contract  and  otherwise,  including  all 
securities  and  indemnities  therefor  received  by  the 
obligee,  and  all  deferred  payments,  retained  percent- 
ages and  credits,  due  to  the  principal  at  the  time  of 
such  default,  or  to  become  due  thereafter  by  the  terms 
and  dates  of  the  contract.'* 

Alleging  that  Masters  violated  the  contract  in  va- 
rious particulars,  and  that  ''during  the  month  of  Feb- 
ruary, and  after  the  term  had  lapsed  within  which 
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said  contract  was  to  be  performed,  said  defendant 
C.  Masters  further  breached  and  broke  said  contract 
by  abandoning'*  the  work,  leaving  certain  of  the  lots 
only  partially  cleared,  the  plaintiff  commenced  this 
action  on  the  bond  against  the  principal  and  surety. 

Masters  did  not  appear,  but  the  surety  answered 
and  alleged  that  it  had  been  discharged  from  any  lia- 
bility because  Neilson  had  paid  Masters  sums  of 
money  at  various  times  without  making  any  estimate, 
and  without  regard  to  the  amount  of  work  completed, 
and  that  approximately  one  half  of  the  contract  price 
had  been  paid,  although  no  part  of  the  work  was  ever 
completed.  The  parties  consenting,  the  cause  was 
tried  by  the  court  without  a  jury.  After  hearing  the 
evidence  the  trial  judge  made  findings  of  fact,  upon 
which  Neilson  was  awarded  a  judgment  against  the 
surety  for  $6,100,  and  the  latter  appealed. 

Beversed. 

For  appellant  there  was  a  brief  over  the  names 
of  Messrs.  Latourette  <&  LatoureUe  and  Messrs. 
Emmons  &  Emmons,  with  an  oral  argument  by  Mr. 
J.  R.  Latourette. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Hugh  Montgomery,  Mr.  Robert  J.  Upton  and 
Messrs.  Piatt  <&  Piatt,  with  an  oral  argument  by  Mr. 
Montgomery. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

In  addition  to  what  has  already  been  stated  a  re- 
cital must  be  made  of  some  of  the  facts  found  by  the 
trial  court,  for  the  reason  that  the  surety  contends 
that  it  is  entitled  to  a  judgment  on  those  facts.  Neil- 
son paid  $100  to  Masters  on  September  5,  1911,  $400 
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on  October  3d,  and  $500  on  November  1st,  upon  esti- 
mates of  the  work  completed  as  provided  in  the 
contract.  On  November  18,  1911,  however,  Neilson 
departed  for  Boston  and  New  York  City,  where  he 
remained  continuously  until  the  following  March,  and 
while  there  he  sent  $500  to  Masters  on  December  5th, 
$200  on  December  11th  and  $1,200  on  January  2d.  In 
the  language  of  the  trial  court  all  the  ' '  payments  made 
during  Neilson  *s  absence  were  based  upon  estimates 
made  by  Neilson  himself,  and  that  said  estimates  so 
made  by  him  were  based  solely  ui)on  his  knowledge 
of  the  conditions  of  the  work  obtained  before  his  de- 
parture for  the  east,  together  with  information  con- 
tained in  the  above  letters  from  King  and  Masters, 
which  said  letters  contained  all  and  the  only  infor- 
mation Neilson  received  of  the  work  completed  during 
his  said  absence,*'  and  the  surety  **did  not  consent 
to  any  payment  other  than  as  the  contract  provided.'* 
The  letters  referred  to  in  the  quoted  finding  em- 
brace several  communications  from  Masters  and  one 
letter  from  King,  who  **was  Neilson 's  sole  agent  about 
said  work.'*  Under  date  of  November  23,  1911,  Mas- 
ters wrote  to  Neilson  for  $700,  saying  that  the  neces- 
sary expenses  will  **keep  me  going  some  to  make  that 
cover  it, ' '  and  upon  receipt  of  this  letter  Neilson  sent 
a  payment  of  $500  to  Masters.  On  December  5th, 
Masters  wired  to  Neilson  that  he  needed  $200  more  to 
meet  bills  coming  due,  and  Neilson  then  sent  $200.  On 
December  24th,  Masters  wrote  to  Neilson,  giving  a 
statement  of  his  expenses  for  the  month  of  Decem- 
ber, and  also  stated  that  he  would  need  $1,700,  and  on 
January  2,  1912,  upon  receipt  of  this  letter,  Neilson 
sent  two  drafts  to  King,  one  for  $1,200  and  the  other 
for  $500,  with  instructions  to  deliver  the  $1,200  draft 
to  Masters,  *'and  if  the  work  is  half  done,*'  to  deliver 
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the  $500  draft.  The  letter  with  which  the  drafts  were 
inclosed  concluded  with  af  direction  to  King  to  *  *  send 
me  at  once  a  detailed  statement  of  the  present  condi- 
tion of  the  clearing  and  your  own  estimate  of  the  time 
necessary  to  complete  if  King  **  determined  that 
one  half  of  the  work  had  not  been  completed,  ^  ^  and  re- 
turned the  $500  draft  to  Neilson.  The  single  letter 
received  from  King  was  dated  December  4,  1911,  and 
did  not  contain  any  information  which  would  enable 
Neilson  to  estimate  the  work  completed.  Masters 
breached  the  contract  in  various  particulars,  and 
finally  abandoned  the  work,  and  **not  one-eighth  part 
of  the  work  was  ever  done  by  him.  ^ ' 

1-3.  The  appeal  is  presented  upon  a  record  which 
embraces  only  the  pleadings  and  findings  made  by  the 
trial  court,  and  consequently  the  only  question  in- 
volved is  whether  the  judgment  appealed  from  is  sup- 
ported by  the  facts  ascertained  by  the  Circuit  Court 
and  the  admissions  found  in  the  pleadings:  Miller  v. 
Head  Camp,  45  Or.  192  (77  Pac.  83) ;  Humphry  v. 
Portland,  79  Or.  430  (154  Pac.  897).  The  surety  ar- 
gues  that  it  is  discharged  from  liability  because  Neil- 
son made  payments  to  Masters  without  making 
estimates  and  without  regard  to  the  work  completed. 
It  will  be  recalled  that  Neilson  agreed  to  pay  to  Mas- 
ters on  or  before  the  fifth  day  of  each  month  *Hhe 
amount  then  due  for  work  completed,^'  and  it  was 
further  stipulated  that  *'the  estimate  shall  be  made 
by  said  William  Neilson  or  his  duly  appointed  agent. '^ 
The  September,  October  and  November  payments, 
aggregating  $1,000,  were  based  upon  estimates  which 
were  duly  made  by  Neilson.  On  November  18th,  Neil- 
son went  to  New  York  and  Boston,  and  while  there 
made  the  remaining  payments,  aggregating  $1,900. 
He  had  no  personal  knowledge  of  the  conditions  exist- 
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ing  after  November  18th,  and  was  without  information 
concerning  the  progress  of  the  work,  except  as  re- 
vealed by  the  communications  from  Masters.  The 
telegram  and  letters  from  the  contractor  were  urgent 
appeals  for  money  to  meet  expenses  rather  than  state- 
ments of  work  done  or  estimates  of  work  completed, 
and  the  remittances  made  by  Neilson  were  based  upon 
the  indebtedness  incurred  by  Masters  rather  than 
upon  the  work  completed  by  him.  The  letter  written 
by  Neilson  on  January  2d,  plainly  shows  that  he  was 
without  knowledge  of  the  conditions  then  existing,  and 
could  not  make  an  estimate  of  the  work  completed; 
and  yet,  in  spite  of  his  lack  of  information  concerning 
the  work  completed,  he  instructed  King  to  deliver  to 
Masters  the  $1,200  draft,  with  the  result  that  when 
Masters  abandoned  the  contract  in  the  following  Feb- 
ruary, Neilson  had  paid  to  him  nearly  one  half  of  the 
entire  contract  price,  notwithstanding  *'no  part  of  the 
work  was  ever  entirely  completed,*'  and  *'not  one- 
eighth  part  of  the  work  was  ever  done. '  * 

The  rule  of  strictissimi  juris,  which  is  usually  avail- 
able to  those  who  become  sureties  without  compensa- 
tion, is  generally  relaxed  when  applied  to  a  paid 
surety,  and  in  this,  as  well  as  in  most  jurisdictions, 
a  hired  bonding  company  must  show  that  its  rights 
have  been  injuriously  affected  before  it  can  defeat  its 
contract  of  suretyship :  Brass  v.  McNicholas,  66  Or.  42, 
48  (133  Pac.  782,  Ann.  Gas.  1915B,  1272) ;  Atlantic 
Trust  <6  Deposit  Co.  v.  Toum  of  Laurinburg,  163  Fed. 
690  (90  C.  C.  A.  274).  The  contract  between  Neilson 
and  Masters  contemplated  an  approximate  judgment 
of  the  work  completed,  and  the  agreement  was  not 
observed  when  the  owner  made  payments  based  on  the 
expenses  incurred  by  the  contractor  and  without  re- 
gard to  the  work  completed :  Fidelity  (&  Deposit  Co.  v. 
Agnew,  152  Fed.  955  (82  C.  C.  A.  103) ;  O'Neill  v.  Title 
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Guaranty  £  Trust  Co.,  191  Fed.  570  (113  C.  C.  A. 
211) ;  Board  of  Commrs.  v.  Branham  (C.  C),  57  Fed. 
179.  Payment  of  substantially  one  half  of  the  entire 
contract  price,  when  less  than  one  eighth  of  the  work 
had  been  done,  is  such  an  excessive  overpayment 
'^that  it  may  be  accepted  as  self-evident  that  the  al- 
teration by  the  plaintiff  proved  prejudicial  to  the 
surety*^:  jti^ftcc  v.  Empire  State  Surety  Co.,  218  Fed. 
802,  804  (134  C.  C.  A.  490,  492).  The  contract  under- 
taken by  Masters  was  either  a  losing  or  a  profitable 
venture,  but  in  either  event  the  excessive  overpayment 
reduced  the  amount  to  be  paid  for  work  yet  to  be  done, 
and  to  the  extent  of  such  excess  impaired  the  security 
which  was  available  to  the  surety  when  Masters  aban- 
doned the  contract.  By  his  own  conduct  Neilson  not 
only  weakened  one  of  the  incentives  for  Masters  to 
complete  his  contract,  but  he  also  materially  lessened 
the  security  to  which  the  bonding  company  was  en- 
titled, and  therefore  by  his  own  conduct  the  plaintiff 
has  injuriously  affected  the  rights  of  the  bonding  com- 
pany, so  that  the  latter  is  now  released  from  liability  : 
Calvert  v.  London  Dock  Co.,  2  Keen,  638 ;  Prairie  State 
Bank  v.  United  States,  164  U.  S.  227  (41  L.  Ed.  412, 
17  Sup.  Ct.  Rep.  142) ;  Black  Masonry  etc.  Co.  v.  Na- 
tional Surety  Co.,  61  Wash.  471  (112  Pac.  517) ;  Justice 
V.  Empire  State  Surety  Co.  (D.  C),  209  Fed.  105;  Id., 
218  Fed.  802  (134  C.  C.  A.  490) ;  O'NeiU  v.  Title  Guar- 
anty dk  Trust  Co.,  191  Fed.  570  (13  C.  C.  A.  211)  ; 
Fidelity  &  Deposit  Co.  v.  Agnew,  152  Fed.  955  (82 
C.  C.  A.  103) ;  Wells  v.  National  Surety  Co.,  222  Fed. 
8  (137  C.  C.  A.  546).  The  judgment  appealed  from 
is  reversed,  and  the  surety  is  granted  a  judgment  for 
its  costs  and  disbursements.  Bbvbbsbd. 

|f  B.  Chief  Justiob  Moobb,  Mb.  Justiob   Bban  and 
Mb.  Justiob  Benson  concur. 
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Argued  Jnlj  21,  affirmed  September  19,  1916. 

CHASE  V.  McKENZIE.* 

(159  Pac.  1025.) 

Husband  and  Wife— Property— Estate  by  Entirety. 

1.  An  estate  by  the  entirety  is  recognized  in  Oregon. 

[As  to  when  husband  and  wife  hold  estatei  by  entireties,  see 
note  in  26  Am.  Bep.  65.] 

DiToree— Estate  by  Entirety—Effect  of  DiTorce. 

2.  A  divorce  changes  an  estate  by  entirety  to  an  estate  in  common. 

Mortgagea    Cancellation— Intervening  Idens — ^Restoration. 

3.  Where  the  holder  of  a  realty  mortgage  cancels  it  in  ignorance 
of  the  existence  of  an  intermediate  lien  upon  the  premises,  though 
such  lien  is  of  record,  a  court  of  e<}uity  in  a  suit  instituted  therefor 
will,  in  the  absence  of  intervening  rights,  restore  the  original  lien  and 
give  it  priority;  but,  where  a  bid  upon  the  execution  sale  of  the  lot 
had  been  credited  on  account  of  the  judgment,  such  credit  was  an  in- 
tervening right  whioh  could  not  be  set  aside  so  as  to  restore  the  origi- 
nal Hen. 

From  Multnomah :  Calvin  TJ.  Gantbnbein,  Judge. 
Department  2.    Statement  by  Mb.  Chibp  Justice 

MOOBE. 

This  is  a  suit  to  reinstate  a  mortgage  and  to  fore- 
close the  lien  thereof.  The  facts  are  these:  The  de- 
fendant John  H.  McKenzie  on  April  10, 1909,  executed 
to  H.  Trenkman  a  mortgage  upon  lot  11,  block  13,  in 
Central  Albina,  Portland,  Oregon,  to  secure  the  pay- 
ment of  his  promissory  note  for  $1,500,  maturing  in 
two  years,  with  interest  at  7  per  cent  per  annum,  which 
note  stipulated  for  the  payment  of  a  reasonable  sum 
as  attorneys^  fees  if  suit  were  commenced  to  collect 
any  part  of  the  negotiable  instrument.  McKenzie  and 
his  wife  on  December  9,  1910,  conveyed  this  lot,  sub- 
ject to  the  mortgage,  to  S.  J.  Fore  and  Minnie  A.  Fore, 

*Upon  the  question  of  effect  of  divorce  on  community  property,  see 
notes  in  SO  L.  B.  A.  SSS;  10  L.  B.  A.  (K.  a)  463;  L.  B.  A.  1915C,  396. 

BXPOBTIB. 
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his  wife.  The  latter  alone  on  January  15,  1912,  exe- 
cuted to  William  G.  Hale  a  quitclaim  deed  of  all  her 
interest  in  the  real  property.  At  the  same  time  Mrs. 
Fore  commenced  a  suit  for  divorce,  alleging  in  the  com- 
plaint that  her  husband  was  the  owner  of  an  undivided 
half  of  the  lot,  but  not  stating  who  owned  the  re- 
mainder of  the  estate  therein.  She  on  March  4,  1912, 
obtained  a  decree  dissolving  her  marriage  contract, 
but  no  disposition  appears  to  have  been  made  of  what 
estate  she  ever  had  in  the  premises.  Trenkman  on 
March  19,  1912,  assigned  the  mortgage  to  plaintiff, 
Russell  Chase,  who  on  the  13th  of  the  following  month 
instituted  a  suit  to  foreclose  the  lien.  Hale  and  his 
wife  on  May  17,  1912,  executed  to  McKenzie  a  quit- 
claim deed  of  their  interest  in  the  lot.  The  defendant 
R.  E.  Bryan,  on  May  21, 1912,  by  consideration  of  the 
Circuit  Court  of  the  State  of  Oregon  for  Multnomah 
County,  secured  a  judgment  against  S.  J.  Fore  and 
others  for  $5,576.30,  and  interest,  attorneys  *  fees,  costs 
and  disbursements  of  the  action.  S.  J.  Fore  on  July 
17,  1912,  executed  to  McKenzie  a  special  warranty 
deed  of  all  his  interest  in  the  real  property.  McKenzie 
and  his  wife  on  September  18, 1912,  executed  to  Sarah 
Campion  a  mortgage  of  the  lot  to  secure  the  payment 
of  a  note  for  $1,500,  maturing  in  three  years,  with 
8  per  cent  interest,  payable  semi-annually.  The  plain- 
tiff on  the  next  day  dismissed  the  foreclosure  suit, 
and  two  days  thereafter  satisfied  the  mortgage  of  rec- 
ord. Pursuant  to  an  execution  issued  on  Bryants 
judgment  all  the  right,  title  and  interest  that  S.  J. 
Fore  had  in  the  premises  on  May  21,  1912,  when  the 
judgment  was  given,  and  any  estate  which  he  might 
have  subsequently  acquired  in  the  lot,  were  sold  Jan- 
uary 12,  1914,  to  Bryan  for  $300.    The  sale  was  duly 
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confirmed  and  the  sheriff  executed  to  the  purchaser 
a  deed  of  the  land. 

The  complaint  herein  sets  forth  most  of  these  facts 
in  substance,  and  alleges  that  the  deed  executed  by 
Hale  and  his  wife  and  the  conveyance  by  S.  J.  Fore 
to  McKenzie  were  made  to  the  latter  as  agent  and 
trustee  for  Cihase  pursuant  to  an  agreement  entered 
into  between  them  to  that  effect;  that  when  the  suit 
was  dismissed,  and  for  a  long  time  thereafter,  Chase 
and  McKenzie  believed  the  deeds  so  executed  by  Hale 
and  his  wife  and  S.  J.  Fore  conveyed  to  them  a  com- 
plete title  to  the  real  property,  thereby  avoiding  the 
necessity  for  a  decree  of  foreclosure,  and  while  relying 
upon  that  opinion  they  satisfied  the  mortgage  of  record 
without  any  knowledge  of  the  existence  of  Bryan's 
judgment,  and  that  the  suit  would  not  have  been  dis- 
missed or  the  mortgage  canceled  if  they  had  known 
such  judgment  had  been  rendered;  that  they  had  no 
knowledge  of  the  execution  sale,  the  confirmation 
thereof,  or  the  giving  of  the  sheriff's  deed  until  long 
after  that  conveyance  was  made.  It  is  further  al- 
leged on  information  and  belief  that  Bryan  had  knowl- 
edge of  the  understanding  between  Chase,  McKenzie 
and  Fore,  whereby  the  foreclosure  suit  was  dismissed 
and  the  mortgage  satisfied  when  the  Fore  deed  was 
executed. 

The  answer  denies  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleges,  in  effect, 
that  the  plaintiff  ought  to  be  estopped  to  allege  and 
prove  that  the  mortgage  should  be  reinstated  for  that 
the  judgment  so  secured  by  Bryan  was  based  upon  a 
promissory  note  which  he  received  from  Fore  and 
others  as  assignors  and  guarantors,  each  of  whom  is 
insolvent  except  Fore  and  two  others,  naming  them, 
and  the  only  property  Fore  had  was  his  interest  in  the 
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lot  which  was  sold  upon  execution;  that  the  summons 
in  that  action  had  not  been  served  upon  the  other  sol- 
vent defendants  when  judgment  was  rendered  against 
Fore ;  that  these  two,  having  been  subsequently  served 
with  process,  answered,  setting  up  the  sale  of  Fore's 
real  property  for  $300;  that  Bryan  had  no  notice  or 
knowledge  that  Chase  had  or  claimed  any  interest  in 
the  premises  when  they  were  sold  upon  execution; 
that  when  he  obtained  his  judgment  against  the  two 
solvent  defendants  he  gave  them  credit  for  the  $300, 
the  amount  bid  at  the  execution  sale ;  that  Chase  from 
September  21,  1912,  until  the  commencement  of  this 
suit  allowed  McKenzie  to  appear  upon  the  record  as 
the  owner  of  the  lot,  to  lease  it  and  collect  the  rents 
due  thereon,  to  execute  a  mortgage  upon  the  same,  and 
in  every  way  to  hold  himself  out  to  the  world  as  the 
owner  of  the  premises,  subject  only  to  the  lien  of  such 
judgment;  and  that  Bryan  paid  to  the  sheriff  as  his 
costs  and  expenses  upon  the  execution  sale  $10.75. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  and  the  cause,  having  been  tried,  re- 
sulted in  a  decree  reinstating  the  mortgage,  foreclos- 
ing such  lien,  and  allowing  an  attorney  fee  of  $150, 
subordinate,  however,  to  the  sum  of  $300  which  was 
credited  on  Bryan's  judgment,  and  $10.75  costs  and 
expenses  of  the  sale.  From  that  decree  Chase  and 
Bryan  separately  appeal.  Affibmed. 

For  appellant  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Milton  Reed  Klepper. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Samuel  B.  Hilton  and  Mr.  Oliver  B. 
Huston. 
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OpiBion  by  Mb.  Chief  Justice  Moobe. 

1,2.  It  will  be  remembered  that  the  judgment  se- 
cured by  Bryan  against  Fore  became  a  lien  upon  what- 
ever interest  the  latter  had  in  the  real  property  May 
21,  1912;  that  the  original  suit  to  foreclose  the  mort- 
gage was  dismissed  September  19,  1912,  and  the  lien 
canceled  two  days  thereafter,  thus  rendering  Bryan's 
judgment  a  superior  lien  upon  Fore's  interest  in  the 
lot  It  will  also  be  kept  in  mind  that  Mrs.  Fore's 
quitdaim  deed  was  executed  before  she  secured  a  di- 
vorce, and  that  in  such  decree  no  disposition  was 
made  of  any  estate  she  then  or  ever  had  in  the  prem- 
ises. It  is  unnecessary  to  advert  to  the  estate  by  the 
entirety  which  was  created  by  the  conveyance  of  the 
lot  to  S.  J.  Fore  and  Minnie  A.  Fore,  his  wife,  the 
validity  of  the  quitclaim  deed  which  she  executed  to 
Hale  before  she  was  divorced,  or  the  effect  of  the  de- 
cree dissolving  her  marriage  contract.  An  estate  by 
the  entirety  is  recognized  by  this  court:  Noblitt  v. 
Beebe,  23  Or.  4  (35  Pac.  248) ;  Oliver  v.  Wright,  47 
Or.  322  (83  Pac.  870).  It  has  also  been  held  that  a 
divorce  changed  an  estate  by  entirety  to  an  estate  in 
common:  Hayes  v.  Horton,  46  Or.  597  (81  Pac.  386). 
It  is  unnecessary  to  inquire  whether  or  not  Mrs.  Fore 
could,  without  joining  with  her  husband,  convey  any 
interest  in  the  land  which  she  held  as  a  tenant  by  the 
entirety.  Upon  this  subject  see  the  case  of  Howell  v. 
Folsom,  38  Or.  184  (63  Pac.  116,  84  Am.  St.  Rep.  785). 
Nor  is  it  essential  to  determine,  if  she  took  as  a  tenant 
in  common  when  the  divorce  was  granted,  whether 
such  title  inured  by  estoppel  to  Hale  under  her  quit- 
claim deed.  As  to  the  latter^  question  in  ordinary 
cases,  however,  see  Taggart  v.  Risley,  4  Or.  235; 
Bayley  v.  McCoy,  8  Or.  259 ;  Salem  Improvement  Co. 
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V.  McCourt,  26  Or.  93  (41  Pac- 1105) ;  Lmgley  y-  Kes- 
ler,  57  Or.  291  (110  Pac.  401,  111  Pac.  246). 

3.  Considering  the  principal  question  presented  by 
this  appeal,  the  rule  is  settled  in  Oregon  that,  when 
the  holder  of  a  realty  mortgage  cancels  it  in  ignorance 
of  the  existence  of  an  intermediate  lien  upon  the 
premises,  though  the  charge  thus  imposed  upon  the 
land  is  of  record,  a  court  of  equity  in  a  suit  instituted 
for  that  purpose,  will,  in  the  absence  of  intervening 
rights,  restore  the  original  lien  and  give  it  priority: 
Pearce  v.  Buell,  22  Or.  29  (29  Pac.  78) ;  Kern  v.  Hotal- 
ing,  27  Or.  205  (40  Pac.  168,  50  Am.  St.  Rep.  710) ; 
Capital  Ltunbering  Co.  v.  Ryan,  34  Or.  73  (54  Pac. 
1093) ;  Title  G.  &  T.  Co.  v.  Wrenn,  35  Or.  62  (56  Pac. 
271,  76  Am.  St.  Rep.  454). 

In  the  case  at  bar  intervening  rights  had  accrued 
before  the  suit  to  reinstate  the  mortgage  was  com- 
menced. Thus  Bryan 's  bid  of  $300  upon  the  execution 
sale  of  the  lot  having  been  credited  on  account  of  his 
judgment,  the  two  solvent  defendants  in  his  action, 
who  are  not  parties  to  this  suit,  could  not  be  affected 
by  any  decree  that  might  be  rendered  herein,  and 
hence  that  credit  cannot  be  set  aside  so  as  to  restore 
the  canceled  mortgage  to  its  original  lien  as  to  them. 
Their  intervening  rights  have  attached  and  should 
be  protected. 

The  evidence  shows  that  before  he  executed  the 
mortgage  to  Sarah  Campion,  McKenzie  secured  an  ab- 
stract of  the  title  to  the  lot,  which  abridgment  set 
forth  a  memorandum  of  Bryants  judgment.  Mc- 
Kenzie was  extremely  careless  in  failing  to  note  the 
judgment  lien  upon  the  land  when  the  foreclosure  suit 
was  dismissed.  From  the  cancellation  of  the  mort- 
gage it  is  reasonably  to  be  inferred  that  McKenzie 
and  Chase  were  ignorant  of  the  intervening  lien. 
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By  compelling  a  payment  to  Bryan  of  the  amount 
of  his  bid  and  interest,  and  the  sheriff's  costs,  the  sums 
awarded  him  as  a  prior  lien  upon  a  foreclosure  of  the 
original  mortgage,  substantial  equity  has  been  meted 
out^  and^  such  being  the  case^  the  decree  is  affirmed. 

Affirmed. 

Mb.  Justice  Beak,  Mb.  Justice  Harris  and  Mb.  Jus- 
TiOB  Bskson  concur. 


Babmitted  on  briefti  September  12,  aiBnnod  September  19,  1916. 

beewstee  v.  ceook  county. 

(159  Pac.  1031.) 

Waters  and  Watercourses — Services  of  Water-master — CkHnpensatlon. 

1.  Complaint  in  action  against  county,  alleging  that  plaintiff  was 
the  duly  elected,  qualified  and  acting  water-master,  and  that  he  ren- 
dered services  under  and  by  virtue  of  the  order,  authority  and  direc- 
tion of  the  superintendent  of  the  division,  is  sufficient  under  section 
6621,  L.  O.  L.,  stating  when  water-masters  shall  begin  work,  to  show 
that  the  work  was  done  on  direction  of  the  superintendent. 

Pleading— Matter  Proyable  Under  General  DeniaL 

2.  Defendant  county  having  denied  approval  of  water-master's 
elaims  for  services,  a  further  answer  that  the  claims  were  condition- 
ally approved,  but  wrongfully  filed  contrary  to  the  conditions,  is  de- 
murrable; such  matter  being  admissible  under  general  denial. 

Waters  and  Watercourses — Services  of  Water-master — ^"Bmergency.** 

3.  Complaint  in  action  against  county  on  claim  for  services  as 
water-master  showing  that  the  master  was  busy  at  one  point,  and  it 
was  immediately  necessary  to  supervise  headgates  at  a  distant  point, 
and  that  on  another  occasion,  the  master  broke  his  arm  and  was 
forced  to  have  an  assistant,  sufficiently  shows  an  "emergency"  within 
the  meaning  of  Section  6620,  L.  O.  L.,  to  entitle  him  to  claim  for  ser- 
vices of  assistants  then  appointed. 

Waters  and  Waterconrseft— Water-master— Compensation. 

4.  Section  6619,  L.  O.  L.,  providing  that  on  approval  by  the  divi- 
sion superintendent  the  county  court  shall  allow  and  pay  the  water- 
master's  claim  for  services,  makes  it  mandatory  for  the  county  court 
to  pay  a  claim  so  approved. 

Trial — ^InstnictioDS. 

5.  Error  cannot  be  predicated  upon  refusal  of  an  instruction  sub- 
stantially  covered  by  othere  given. 
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Waten  and  Watercoonea — Water-inaster-^OoiiipeiiBatioiir-^OUiiiL 

6.  When  the  water-master  performs  his  work  under  direction  of 
the  division  saperintendent.  he  need  not  attach  a  copy  of  the  order 
to  his  bill  for  services,  under  section  6621,  L.  O.  L.,  whose  require- 
ment that  the  order  be  attached  applies  only  when  the  work  is'  done 
at  the  request  of  water  users. 

[As  to  what  are  and  what  are  not  official  acta  of  officers  gen- 
erally, see  note  in  6  Am.  St.  Rep.  180.] 

From  Crook :  T.  E.  J.  Duffy,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Beak. 

This  is  an  action  by  George  H.  Brewster  against 
Crook  County  to  recover  a  balance  of  $155  for  services 
as  water-master  in  Crook  County,  and  $177  for  the 
work  of  assistants  for  46  days,  claims  for  which  Were 
assigned  to  plaintiff,  Brewster.  The  cause  was  tried 
to  the  court  and  jury,  and  a  verdict  rendered  in  favor 
of  plaintiff.  From  a  judgment  thereon  the  county 
appeals. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affibmed. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  Willard  H.  Wirtz,  District  Attorney, 
and  Mr.  M.  R.  Elliott. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Jay  H.  Upton. 

Mb.  Justice  Bean  delivered  the  opinion  of  the 
court. 

This  matter  was  before  us  in  the  case  of  Brewster 
V.  Springer,  80  Or.  68  (156  Pac.  434),  and  the  law  ap- 
plicable thereto  was  plainly  enunciated  therein  in  an 
opinion  by  Mr.  Justice  Eakin.  In  the  present  case 
the  jury  has  passed  upon  the  facts  so  that  little  re- 
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mains  to  be  said  except  to  consider  the  assignments 
of  error  upon  the  trial. 

1,  2.  The  overruling  of  the  demurrer  to  the  com- 
plaint is  assigned  as  error  by  the  defendant.  That 
pleading  shows,  in  effect,  that  plaintiff  is  the  duly  ap- 
pointed, qualified  and  acting  water-master ;  that,  * '  un- 
der and  by  virtue  of  the  order,  authority  and  direction 
of  the  superintendent  of  water  division  No.  2  of  the 
State  of  Oregon,  * '  he  rendered  services  as  such  water- 
master  in  said  county  for  120  days  between  March  1 
and  June  30,  1915,  and  was  entitled  to  receive  there- 
for $5  per  day,  the  amount  of  compensation  thereto- 
fore fixed  by  the  County  Court  of  that  county ;  that  on 
different  dates  plaintiff  presented  to  that  tribunal  two 
separate  claims  for  such  services,  with  a  true  copy  of 
a  statement  of  the  time  spent  by  him  in  such  duties, 
verified  by  his  oath,  and  that  each  of  said  claims  was 
approved  by  the  superintendent  of  water  division 
No.  2  of  the  State  of  Oregon ;  that  the  County  Court 
allowed  and  paid  $445  of  the  amount,  leaving  a  bal- 
ance of  $155  unpaid.  It  is  urged  that  the  complaint 
is  insufficient,  in  that  it  does  not  show  that  plaintiff 
was  called  upon  by  the  superintendent  of  water  divi- 
sion No.  2  to  perform  the  work,  it  being  claimed  by 
defendant  that  the  complaint  merely  shows  that  the 
water-master  was,  as  a  matter  of  law,  under  the  au- 
thority of  the  superintendent.  There  is  no  merit  in 
the  contention.  A  reading  of  the  above-quoted  part 
of  the  complaint  clearly  shows  that  the  services  were 
performed  at  the  call  of  the  superintendent:  Section 
6621,  L.  0.  L.  The  allegation  as  to  the  authority  of 
the  superintendent  for  the  work  was  not  denied,  but, 
nevertheless,  was  abundantly  proven  by  the  evidence. 
Defendant  denied  that  either  of  said  claims  was  ap- 
proved by  the  division  superintendent,  and  in  a  further 
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and  separate  answer  averred,  in  effect,  that  the  latter 
indorsed  the  claims  of  plaintiff  with  his  approval, 
with  the  understanding  that  if  not  satisfactory  to  the 
County  Court,  they  should  not  be  £Qed  with  it,  and  that 
plaintiff  wrongfully  filed  the  same.  A  demurrer  by 
plaintiff  to  the  further  and  separate  answer  was  sus- 
tained,  and  defendant  predicates  error  upon  such  rul- 
ing. 

It  seems  too  plain  for  argument  that  the  allegations 
of  the  further  and  separate  answer  did  not  add  any- 
thing to  nor  change  ^e  denial  of  defendant  that  the 
superintendent  approved  the  claims.  If  there  had 
been  any  error  or  want  of  approval  of  the  claims  by 
the  division  superintendent,  the  defendant  could  have 
shown  the  same  under  the  general  denial,  and  the  de- 
murrer was  properly  sustained.  It  would  have  been 
a  simple  matter  for  defendant  to  have  had  the  division 
superintendent  inform  the  court  and  jury  by  his  depo- 
sition if  there  had  been  a  condition  or  anything  lack- 
ing in  his  full  approval  of  the  claims.  Plaintiff's 
proof  that  they  were  duly  approved  was  not  contro- 
verted. 

3.  As  to  the  assigned  claims  for  the  services  of  as- 
sistants, it  is  urged  by  defendant  that  the  complaint 
is  deficient,  in  that  the  allegations  that  an  emergency 
existed  in  the  oflSce  of  the  water-master,  necessitating 
the  appointment  of  assistants,  are  mere  conclusions  of 
law.  In  the  second  cause  of  action  the  averment  as 
to  the  need  of  such  assistance  is  as  follows : 

*  *  That  on  or  about  the  fifteenth  day  of  March,  1915, 
and  while  plaintiff  was  engaged  in  the  active  perform- 
ance of  his  duties  as  water-master  aforesaid  in  the 
vicinity  of  and  east  of  Prineville,  in  Crook  County,  it 
became  and  was  immediately  necessary  to  supervise 
the  headgates  on  Squaw  Creek,  in  Crook  County,  Ore- 
gon, and  by  reason  of  said  condition  and  necessity  an 
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emergency  existed  in  the  office  of  said  water-master, 
and  nnder  authority  and  by  virtue  of  the  laws  of  the 
State  of  Oregon,  the  plaintiff,  as  such  water-master, 
appointed  one  Walt  Graham  as  an  assistant  water- 
master  of  the  State  of  Oregon  for  Crook  County,  and 
said  Walt  Graham  thereupon  duly  qualified  as  such  act- 
ing assistant  water-master,  and  rendered  services  as 
such  assistant  water-master  within  said  Crook  County 
for  a  period  of  seven  days,  at  an  agreed  compensation 
of  $3  per  day.*' 

In  the  third  cause  of  action  such  necessity  is  shown 
as  follows :  ' 

**That  on  or  about  the  twenty-second  day  of  May, 
1915,  the  plaintiff,  as  water-master  aforesaid,  was 
suffering  from  a  broken  arm,  and  was  unable  to  visit 
and  attend  to  the  ditches  in  the  western  part  of  Crook 
County  and  to  also  attend  to  and  look  after  the  duties 
in  the  main  office  of  the  water-master  at  Prineville, 
in  Crook  County,  and  supervise  the  work  of  said  office, 
and  by  reason  thereof  an  emergency  existed  in  the 
office  of  said  water-master,  and  plaintiff,  as  such  water- 
master,  under  the  authority  vested  in  him  as  such 
water-master,  appointed  one  Roy  Rannalls  as  such 
assistant  water-master  at  an  agreed  compensation  of 
$4  per  day,  and  said  Roy  Rannalls  thereupon  qualified 
as  such  assistant  water-master,  as  required  by  law,  and 
thereupon  and  thereafter  rendered  and  performed  ser- 
vices as  assistant  water-master  in  and  for  Crook 
County,  Oregon,  for  a  period  of  39  days.  ^  * 

In  both  instances  the  facts  set  forth  in  the  complaint 
constitute  an  emergency  within  the  meaning  of  Sec- 
tion 6620,  L.  0.  L.,  necessitating  the  assistance.  The 
compensation  claimed  was  approved  by  the  division 
superintendent.  The  demurrer  to  the  complaint  was 
properly  overruled. 

4.  Counsel  for  defendant  timely  submitted  a  motion 
for  a  nonsuit,  and  also  moved  for  a  directed  verdict, 
and  predicates  error  upon  the  refusal  to  grant  the 
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same.  The  evidence,  which  we  have  carefully  ex- 
amined, tended  to  show  that  the  services  for  which 
the  amounts  are  claimed  were  duly  authorized  as  pro- 
vided by  the  statute,  and  performed;  that  a  just  and 
true  itemized  statement  of  account  of  the  time  spent 
by  the  water-master  in  the  service  for  the  county  was 
kept  by  that  official,  and  a  copy  thereof,  duly  verified, 
was  presented  to  the  county  court  with  the  approval 
of  the  superintendent,  according  to  the  provisions  of 
Section  6619,  L.  0.  L.  In  its  wisdom  the  legislature 
saw  fit  to  clothe  the  superintendent  of  the  water  divi- 
sion with  authority  to  appoint  a  water-master  and 
direct  him  in  the  rendition  of  his  services.  The  stat- 
ute makes  it  mandatory  for  the  County  Court  of  the 
county  in  which  the  work  of  a  water-master  has  been 
performed  and  a  claim  therefor  has  been  properly  pre- 
sented to  allow  and  pay  the  same:  Brewster  v. 
Springer,  80  Or.  68  (156  Pac.  433).  The  testimony 
supports  the  allegations  of  the  complaint,  and  is  amply 
sufficient  to  be  submitted  to  the  jury,  and  there  was 
no  error  of  the  trial  court  in  overruling  either  the 
motion  for  a  nonsuit  or  that  for  a  directed  verdict. 

5.  The  court's  refusal  to  instruct  the  jury  to  the 
following  effect  is  also  assigned  as  error : 

*  *  If  you  find  from  a  preponderance  of  the  testimony 
in  this  case  that  the  plaintiff  kept  a  just  and  true  ac- 
count of  the  time  spent  by  him  in  the  duties  of  the  office 
of  water-master  in  Crook  County,  and  that  he  has  pre- 
sented a  true  copy  thereof,  verified  by  his  oath,  to  the 
County  Court,  sitting  for  the  transaction  of  county 
business,  and  that  same  was  approved  by  the  water 
superintendent  of  water  division  No.  2,  then  you  will 
find  that  to  be  conclusive  upon  the  County  Court,  and 
they  must  pay  the  same,  provided  also  that  said  work 
was  performed  upon  the  call  of  the  water  superinten- 
dent of  division  No.  2.  *  * 
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This  requested  instruction  was  given  in  substance 
by  the  trial  court  in  its  charge  to  the  jury.  The  trial 
court  judge  thoroughly  explained  the  issues  of  the 
case  to  the  jury,  and  plainly  submitted  to  the  latter 
the  following  questions:  (1)  Did  the  plaintiff  perform 
his  work  upon  the  order  of -the  superintendent?  (2) 
Did  he  present  a  claim  to  the  county  verified  by  oath  f 
And  (3)  did  the  claim  have  the  approval  of  the 
superintendent?  The  jury  found  these  three  things 
in  favor  of  the  plaintiff.  The  charge  given  embodied, 
in  substance,  all  the  requested  instruction,  and  prop- 
erly submitted  the  questions  of  fact  for  the  determina- 
tion of  the  jury. 

6.  Error  is  also  predicated  upon  the  instruction  of 
the  court  to  the  jury  that  when  the  water-master  per- 
forms his  work  under  the  direction  of  the  division 
superintendent,  he  is  not  required  to  attach  a  copy  of 
the  order  of  his  superior  officer  to  his  bill  for  services. 
This  authority  for  the  rendition  of  such  services  is 
only  to  be  shown  in  writing,  and  attached  to  account 
for  the  same  when  they  are  rendered  upon  the  written 
request  of  one  or  more  water  users;  Section  6621, 
L.  0.  L.    This  section  provides  as  follows : 

**When  arrangements  are  not  made  for  employment 
of  a  water-master  at  a  monthly  rate,  as  provided  in 
section  6619,  the  said  water-master  shall  begin  his 
work  upon  written  demand  being  made  upon  him  there- 
for by  one  or  more  water  users.  Such  written  demand 
for  his  services  shall  be  attached  to  his  bill  for  ser- 
vices and  forwarded  with  it  to  the  county  commis- 
sioners of  the  proper  county.  Where  the  said  water- 
master  is  employed  by  the  month  he  shall  begin  work 
and  terminate  his  services  as  the  superintendent  of 
his  water  division  may  direct.  The  division  superin- 
tendent may,  under  any  condition,  call  upon  the  water 
master  for  work  within  his  district  whenever  the  neces- 
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Bity  therefor  may  in  his  judgment  arise**:  Wattles  v. 
Baker  Cormty,  59  Or.  255  (117  Pae.  417)- 

The  instmetion  was  in  strict  conformity  with  the 
statute,  and  was  not  erroneous.  The  interests  of  the 
county  are  carefully  safeguarded  in  the  statute,  and 
it  is  our  guide. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed*  Affibmed. 


Argued  July  5,  affirmed  August  1,  rehearing  denied  September  26, 1916. 

MACKENZIE  v.  DOUGLAS  COUNTY. 

(159  Pac.  625;  159  Pac.  1033.) 

Counties— Agents  of  State— Obligations. 

1.  Counties  are  governmental  agencies  of  the  state,  and  wbere  tbe 
state  by  enactment,  for  governmental  purposes,  imposes  a  constitu- 
tional obligation  on  the  county,  the  county  must  fairly  meet  it. 

Counties— Audit  of  Book»— Powers  of  Insurance  Oonmiissionar. 

2.  Laws  of  1913,  page  546,  Section  12,  providing  that  audit  of 
books  of  a  county  for  years  before  or  after  1914,  may  be  made  by  or 
under  supervision  of  the  state  insurance  commissioner  upon  proper 
assurance  that  the  expense  will  be  borne  by  the  county,  authorizes  the 
audit  for  years  prior  to  1914  only  if  the  county  agrees  to  pay  the 
expense  thereof,  and  for  years  after  1914  only  for  special  audits  other 
than  the  annual,  and  Section  14,  authorizing  employment  of  experts 
not  to  exceed  the  amount  appropriated  therefor,  does  not  authorize 
the  insurance  commissioner  to  make  a  contract  with  expert  account- 
ants for  a  county,  independent  of  its  authorities  so  as  to  render  the 
county  liable  for  the  cost,  except  where  made  by  the  commissioner. 

Statate»--€on8tmctlon^-"Proyi80.'' 

3.  While  a  proviso  is  commonly  found  at  the  end  of  the  act  or  sec- 
tion, and  is  usually  introduced  by  the  word  '"provided,"  that  word 
is  not  necessary,  the  matter  and  not  the  form  of  the  succeeding  words 
controlling;  a  "proviso"  necessarily  containing  a  condition  or  limita- 
tion upon  the  preceding  matter. 

Statutes — Oonttmctlon — General  Words. 

4.  The  general  intent  will  be  controlled  by  the  particular  intent 
subsequently  expressed. 
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Qfllcen — Orants  of  Power — Coiutriiction. 

6.  Acts  eonf  erring  statutory  powers  on  an  officer  are  strictlj  con- 
strued. 

8tatate»— <;k)n8tnictlonr— Pnnctoation. 

6.  Although  punctuation  may  be  resorted  to  as  an  aid  in  construc- 
tion when  it  tends  to  throw  light  on  the  meaning,  yet  it  may  be  dis- 
regarded when  it  would  tend  to  convey  a  meaning  not  in  consonance 
with  the  rest  of  the  act. 

Ckmntie^— Statutes— Oonstmctlon—Pnnctiuitioii. 

7.  Laws  of  1913,  page  546,  Section  12,  as  to  audit  of  books  of  any 
"city,  county  school  district,"  etc.,  though  there  is  no  official  comma 
between  "county"  and  "school  district,"  will  be  construed  as  if  the 
comma  were  present,  so  as  to  apply  to  counties,  as  required  by  the 
later  provisions  of  the  act. 

Qfflceni— Ck>mpeiisation  of  Experts— IdabUlty. 

8.  The  right  of  an  officer  to  demand  expenses  incurred  by  him  in 
the  performance  of  official  duty  must  be  found  in  the  coostitution  or 
the  statute  conferring  it,  either  directly  or  by  necessary  implication; 
and  a  private  citizen  cannot  have  any  greater  rigbt  in  this  respect. 

[As  to  rules  of  construction  of  statutes,  see  note  in  12  Am.  St. 
Bep.  826.] 

Oonntles— Andlt  of  Books — Compensation  of  Experts— Idabllity. 

9.  A  claim  for  compensation  of  experts  who  audited  county  books 
cannot  be  allowed  under  Laws  of  1913,  page  545,  unless  the  complaint 
shows  that  the  insurance  commissioner  made  the  audit,  or  that  the 
county  officials  agreed  to  pay  therefor. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  W.  E.  Mackenzie  and  C.  A. 
Mackenzie,  partners  doing  business  under  the  firm 
name  and  style  of  W.  R.  Mackenzie  &  Son  against 
Douglas  County,  Oregon,  a  municipal  corporation,  on 
a  contract  alleged  to  have  been  made  on  or  about 
September  28,  1914,  by  plaintiffs  and  the  state  insur- 
ance commissioner  on  behalf  of  Douglas  County  under 
the  provisions  of  Chapter  286,  Laws  of  1913,  page  545, 
for  the  purpose  of  having  a  careful  and  accurate  audit 
made  of  its  books  and  accounts.  Plaintiffs  allege  that 
the  agreed  compensation  was  to  be  $10  a  day  with  their 
expenses,  and  tiiat  42^/^  days  were  occupied  in  making 
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the   audit  mentioned,   their  expenses   amounting   to 
$153.50,  thus  aggregating  $578.50. 

Defendant  demurred  to  the  complaint  for  insuffi- 
ciency of  facts  stated  therein.  The  Circuit  Court 
sustained  the  demurrer,  and  dismissed  the  action. 
Plaintiffs  appeal.       Affibmed.    Behbabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  M.  E.  Crvmpacker  and  Mr.  James  G.  FtUlerton, 
with  an  oral  argument  by  Mr.  Crumpacker. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  Neuner,  Jr.,  District  Attorney,  and  Mr. 
Dexter  Rice,  with  an  oral  argument  by  Mr.  Neuner. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

1.  It  may  be  stated  that  counties  are  but  agencies 
of  the  state  for  governmental  purposes :  Grant  Coimty 
V.  Lake  County,  17  Or.  453,  458  (21  Pac.  447) ;  2  Words 
and  Phrases,  p.  1653 ;  11  Cyc.  343.  Where  a  state  by 
enactment,  in  furtherance  of  its  governmental  pur- 
poses, imposes  an  obligation  upon  a  county  not  in  con- 
flict with  the  Constitution  of  the  state,  that  obligation 
becomes  one  which  the  county  must  fairly  meet :  Grant 
County  V.  Lake  County,  17  Or.  453,  458  (21  Pac.  447) ; 
Crossen  v.  Wasco  County,  10  Or.  Ill ;  WaUowa  County 
V.  Oakes,  46  Or.  33,  35  (78  Pac.  892). 

Counsel  for  defendant  claim:  (1)  That  without  the 
consent  of  the  county  the  state  insurance  commis- 
sioner was  not  authorized  by  the  act  to  make  a  con- 
tract for  and  incur  liability  on  behalf  of  the  county 
for  the  audit  of  its  books;  and  (2)  that  plaintiffs' 
remedy,  if  any,  is  by  writ  of  review  to  re-examine  the 
decision  of  the  county  court  in  refusing  to  pay  the 
claiuL 
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2.  The  first  question  involves  a  construction  of  the 
act  of  1913.  In  1915  the  legislature  repealed  the  law : 
See  Laws  1915,  pp.  123,  328.  The  enactment  provided 
that  the  state  insurance  commissioner  should  formu- 
late and  prescribe  a  uniform  system  of  accounting  for 
all  offices  and  institutions  using  state  money,  and  also 
for  all  counties  of  the  state,  and  permitted  such  a  sys- 
tem for  road  and  school  districts.  The  first  nine 
sections  thereof  are  devoted  principally  to  provisions 
for  the  inauguration  of  such  a  system  to  be  accom- 
plished by  January  1, 1914.  That  part  of  the  statute 
particularly  applicable  to  the  question  involved  herein 
is  as  follows : 

''From  and  after  January  1,  1914,  the  state  insur- 
ance conmiissioner  shall  at  least  once  each  year  make 
a  careful  and  accurate  audit  of  the  books  and  accounts 
of  each  institution  or  officer,  expending  state  money, 
and  of  the  books  and  accounts  of  each  county  of  the 
state '  * :  Section  10. 

**The  expense  of  each  such  audit  shall  be  certified 
by  the  state  insurance  commissioner  to  the  county  of 
which  such  audit  was  made,  and  shall  be  paid  by  such 
county  direct  to  the  person  making  the  audit'*:  Sec- 
tion 11. 

**The  expense  of  auditing  the  books  and  accounts 
of  the  institutions  and  officers  expending  state  money 
shall  be  paid  by  the  state  from  the  funds  appropriated 
by  this  act,  upon  the  proper  voucher  of  the  state  insur- 
ance commissioner.  An  audit  of  the  books  and  ac- 
counts of  any  city,  county  school  district,  road  district, 
port  or  other  taxpaying  district  for  any  year  or  years 
before  or  after  1914,  may  be  made  by  or  under  the 
supervision  of  the  state  insurance  conunissioner,  upon 
proper  assurance  that  the  expense  thereof  will  be 
paid  by  the  county,  city  or  other  branch  of  government 
or  the  deposit  of  a  sufficient  sum  therefor,  by  any 
individuaP':  Section  12, 
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Section  17  required  a  complete  report  showing  the 
financial  status  of  each  county  and  state  institution  to 
be  published  by  the  insurance  commissioner  each  year, 
beginning  on  or  before  the  year  1915.  The  meaning 
of  the  act  is  not  instantly  apparent,  and,  in  order  to 
ascertain  the  legislative  intent,  it  will  be  necessary  to 
consider  the  whole  plan  or  scheme  of  the  law.  Provi- 
sion was  made  for  the  payment  of  an  audit  in  three 
different  ways,  namely:  (1)  An  audit  by  the  state  in- 
surance commissioner  of  the  state  books  and  accounts 
to  be  paid  for  by  the  state ;  (2)  an  annual  audit  by  that 
ofiScial  after  January  1, 1914,  of  the  books  and  accounts 
of  each  county  of  the  state  to  be  paid  for  by  such 
county  upon  the  certificate  of  the  state  insurance  com- 
missioner, and  (3)  an  audit  of  the  books  and  accounts 
of  any  city,  county,  school  district,  or  taxpaying  dis- 
trict which  may  be  made  by,  or  under  the  supervision 
of  the  state  insurance  commissioner  upon  proper  as- 
surance that  the  expense  thereof  will  be  paid  by  the 
county.  As  to  the  second  provision  for  such  payment. 
Section  10  provided  for  an  oflBcial  examination  by  the 
above  commissioner  of  the  books  and  accounts  of  each 
county  of  the  state  after  January  1,  1914.  Section  11 
directed  that  the  expense  of  such  an  audit  should  be 
certified  by  the  insurance  commissioner  to  the  proper 
county,  and  by  it  paid  directly  to  the  person  making 
the  audit,  and  not  to  the  state  or  through  its  usual  offi- 
cial channels.  It  should  be  kept  in  mind  that  these 
provisions  relate  to  the  experting  of  county  books  by 
the  commissioner,  which  will  furnish  that  official  with 
the  information  necessary  as  a  basis  for  the  annual 
report  required  by  Section  17. 

After  providing  for  the  manner  of  payment  of  ex- 
penses relating  to  state  accounts,  in  Section  12  we  find 
a  proviso  that: 
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"An  audit  of  the  books  and  accounts  of  any  city, 
county  school  district,  road  district,  port  or  other  tax- 
paying  district  for  any  year  or  years  before  or  after 
1914,  may  be  made  by  or  under  the  supervision  of  the 
state  insurance  commissioner,  upon  proper  assurance 
that  the  expense  thereof  will  be  paid  by  the  county, 
city  or  other  branch  of  government.  •  •  ' ' 

This  quoted  part  of  the  section  contains  all  the  au- 
thorization found  in  the  law  for  the  experting  of  county 
books  "under  the  supervision  of  the  insurance  com- 
missioner" as  distinguished  from  being  done  by  that 
officiaL 

It  appears  that  the  lawmakers  had  in  mind  that  in 
many  of  the  counties  of  the  state  an  audit  of  the  affairs 
of  the  county  had  already  been  made  up  to  about  the 
date  of  the  passage  of  the  act,  and,  by  the  latter  part 
of  Section  12  it  was  intended  to  provide  for  the  ex- 
perting of  county  books  by  the  insurance  commissioner, 
or  under  his  supervision,  for  years  prior  to  1914,  de- 
pendent upon  the  assurance  of  the  county  authorities 
that  the  expense  would  be  borne  by  that  branch  of  the 
government.  The  provision  for  such  an  audit  after 
1914  is  believed  to  apply  to  any  city  or  taxpaying  dis- 
trict other  than  a  county,  or  to  some  special  audit  of 
county  business,  such  as  the  expenditure  of  a  large 
fund  for  some  improvement,  which  its  oflScials  might 
desire  to  be  experted  without  waiting  for  the  annual 
audit.  This  view  is  strengthened  when  we  remember 
that  the  law  clearly  contemplated  that  the  system 
should  be  in  vogue  so  that  the  financial  affairs  of  the 
state  and  counties  should  be  under  the  official  eye  of 
the  insurance  commissioner  from  and  after  January 
1,  1914,  and  the  experting  of  the  books  of  other  tax- 
paying  districts  left  conditional  under  the  latter  part 
of  Section  12.    By  Section  14  the  commissioner  was 
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authorized  to  employ  such  clerical  and  experi;  assist- 
ance on  such  terms  as  he  might  deem  best,  in  the  per- 
formance of  the  duties  imposed  upon  him  by  the  act, 
not  to  exceed  in  any  year  the  total  amount  appropri- 
ated therefor.  It  is  plain  that  this  section  does  not 
relate  to  the  employment  of  experts  to  be  compensated 
by  a  county.  Nowhere  in  the  law  do  we  find  authority 
for  the  insurance  commissioner  to  make  a  contract  with 
expert  accountants  for  a  county,  independent  of  its 
authorities,  nor  to  so  render  the  county  liable  for  the 
cost  of  making  such  audit  save  when  it  is  made  by  that 
official. 

3.  The  official  auditing  of  the  accounts  of  a  county 
by  the  state  insurance  commissioner  and  the  making 
of  a  contract  for  the  exporting  of  such  books  by  an  in- 
dependent accountant  are  two  different  things.  The 
commissioner  is  empowered  by  Section  16  to  subpoena 
and  examine  witnesses  in  order  to  ascertain  the  true 
status  of  any  item  of  account  which  it  is  his  duty  to 
audit.  For  this  purpose  that  official  is  clothed  with 
the  same  authority  as  a  circuit  judge,  plainly  provid- 
ing for  an  official  audit  of  the  books  and  accounts  to 
be  made  by  the  commissioner.  By  this  construction 
of  the  statute  it  seems  that  every  section  and  clause 
is  given  a  meaning  in  accordance  with  the  legislative 
intent  To  turn  on  the  light  of  some  of  the  rules  of 
construction  in  our  aid,  as  the  mechanical  arrange- 
ment of  the  latter  sections  and  clauses  of  the  statute 
are  not  methodical,  we  note  as  authority  for  the  term 
*  *  proviso ' '  which  we  have  applied  to  the  latter  part  of 
Section  12  that: 

*^A  proviso  is  a  clause  added  to  a  statute,  or  to  a 
section  or  part  thereof,  which  introduces  a  condition 
or  limitation  upon  the  operation  of  the  enactment,  or 
makes  special  provision  for  cases  excepted  from  the 
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general  provisions  of  the  law,  or  qualifies  or  restrains 
its  generality,  or  excludes  some  possible  ground  of  mis- 
interpretation of  its  extent' ^  Black,  Interpretation  of 
Laws,  §  107. 

4.  A  proviso  is  conmionly  found  at  the  end  of  the 
act  or  section  to  which  it  applies,  and  it  is  usually  in- 
troduced by  the  word  *' provided/'  This,  however,  is 
not  necessary  to  determine  its  character.  It  is  the 
matter  of  the  succeeding  words,  and  not  the  form,  that 
determines  its  legal  character :  Id.,  p.  270.  Section  110 
of  the  same  work  reads  thus  : 

**The  natural  and  appropriate  office  of  a  proviso 
to  a  statute,  or  to  a  section  thereof,  is  to  restrain 
or  qualify  the  provisions  immediately  preceding  it. 
Hence  it  is  a  rule  of  construction  that  it  will  be  con- 
fined to  that  which  directly  precedes  it,  or  to  the  sec- 
tion to  which  it  is  appended,  unless  it  clearly  appears 
that  the  legislature  intended  it  to  have  a  wider  scope.  V 

**The  general  intent  will  be  controlled  by  the  par- 
ticular intent  subsequently  expressed":  2  Lewis'  Suth- 
erland, Stat.  Const.,  §  351. 

5.  Acts  which  confer  statutory  power  upon  an  officer 
are  strictly  construed :  Id.,  §  562. 

If  the  portion  of  Section  12  to  which  we  have  re- 
ferred had  been  introduced  by  the  word  ** provided," 
while  it  would  not  have  changed  the  legal  effect  thereof, 
we  doubt  if  this  litigation  would  have  resulted. 

6.  7.  It  is  contended  by  counsel  for  the  plaintiffs 

that,  there  being  no  official  comma  after  the  word 

'^ county,"  where  it  first  appears  in  Section  12,  as 

shown  by  the  session  laws  and  legislative  journal,  the 

words  ** county  school  district"  there  used  refer  to  a 

school  district  of  the  county,  and  that  the  limitation 

does  not  apply  to  auditing  the  books  of  a  county.    The 

word  '  *  county, ' '  appearing  the  second  time  in  the  pro- 
si  Or.— 29 
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viso  authorizing  an  audit  ^*npon  proper  assurance 
that  the  expense  thereof  will  be  paid  by  the  county,'* 
seems  to  refute  such  a  contention.  It  is  not  usual  for 
county  authorities  to  assume  the  payment  of  such  ex- 
penses for  school  districts  or  other  taxpaying  districts 
except  for  the  county  itself.  The  point  is  not  well 
taken.  The  language  of  the  act  does  not  indicate  the 
meaning  as  claimed.  It  is  a  well-known  rule  of  statu- 
tory construction  that,  although  punctuation  may  be 
resorted  to  as  an  aid  in  construction  when  it  tends  to 
throw  light  on  the  meaning,  yet  it  may  be  disregarded 
when  it  would  tend  to  convey  a  meaning  to  a  section 
not  in  consonance  with  the  other  parts  of  the  act :  Com- 
monwealth V.  Kelley,  177  Mass.  221  (58  N.  E.  691) ; 
Stiles  V.  Guthrie,  3  Okl.  26  (41  Pac.  383). 

8.  It  is  an  inflexible  rule  that  the  right  even  of  an 
officer  to  demand  expenses  incurred  by  him  in  the  per- 
formance of  official  duty  must  be  found  in  the  Consti- 
tution of  the  statute  conferring  it,  either  directly  or 
by  necessary  implication;  and  a  private  citizen  could 
not  have  any  greater  right  in  this  respect :  Jackson  v. 
Siglin,  10  Or.  93;  Pugh  v.  Good,  19  Or.  85,  92  (23  Pac. 
827) ;  Houser  v.  Umatilla  County,  30  Or.  486,  489  (49 
Pac.  867) ;  Baker  County  v.  Benson,  40  Or.  207,  212 
{m  Pac.  815). 

9.  The  claim  asserted  in  the  complaint  does  not  show 
that  the  audit  of  the  county  books  and  accounts  was 
made  by  the  state  insurance  commissioner,  nor  that 
the  officials  of  the  county  of  Douglas  made  assurance 
or  agreed  that  the  expenses  thereof  would  be  paid  by 
the  commissioner.  The  contract  alleged  in  the  com- 
plaint was  not  authorized  by  the  statute.  This  con- 
clusion renders  unnecessary  a  discussion  of  the  other 
question  raised.    The  demurrer  to  the  complaint  was 
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therefore  properly  sustained  by  the  trial  court.    The 
judgment  is  afiSrmed. 

Affibiiced.    Rbheabtng  Dbnibd. 

Mb.  Chief  Justiob  Moobb,  Mb.  Justiob  Bubkbtt  and 
Mb.  Justice  Habbis  concur. 

Mb.  Justiob  Eakik  absent. 


Denied  September  26,  1916. 

Ok  Petition  fob  BEHEABiNa. 

(159  Pae.  1033.) 

Mr.  M.  E.  Crumpacher  and  Mr.  James  C.  Fullerton, 
for  the  petition. 

Mr.  Oeorge  Neuner,  Jr.,  District  Attorney,  and  Mr. 
Dexter  Rice,  contra. 

Department  2.  Mb.  Justice  Bean  delivered  the 
opinion  of  the  court. 

Passing  by  the  mere  disputatious  assertions  which 
are  of  little  assistance  in  the  construction  of  a  stat- 
ute, we  note  that  the  petition  for  a  rehearing  in  this 
case  is  based  largely  upon  the  theory  that  the  court 
found  that  the  state  insurance  commissioner  was  not 
authorized  to  audit  the  accounts  of  a  county  of  the 
state  for  the  year  1914  and  collect  pay  therefor  from 
such  county.  This  is  not  the  conclusion  indicated 
by  the  former  opinion.  What  we  held  was  that  the 
claim,  as  shown  by  the  record,  was  not  for  the  ser- 
vices of  that  official,  but  for  those  of  an  entirely  dif- 
ferent person ;  that  the  audit  of  the  books  of  Douglas 
County  was  not  made  by  a  state  official  or  contem- 
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plated  by  the  law  in  question.  Neither  did  the  com- 
missioner in  any  way  stand  as  sponsor  for  such  audit. 
We  simply  reassert  the  substance  of  our  former  opin- 
ion. We  are  not  aware  that  we  can  find  language  to 
express  the  matter  plainer  than  formerly.  However 
perfectly  the  learned  counsel  for  plaintiff  may  expound 
the  statute  in  question,  it  is  certain  that  for  some  rea- 
son he  misconstrues  the  memorandum  made  by  the 
court.  All  that  we  find  added  to  the  argument  in  the 
request  for  a  rehearing  is  the  opinion  of  the  former 
able  Attorney  General.  He  advised  the  insurance 
commissioner  as  follows: 

**I  would  consequently  advise  that  under  said  Chap- 
ter 286,  it  is  your  duty  to  audit  the  accounts  of  each 
county  annually,  and  it  is  the  duty  of  the  several  coun- 
ties to  pay  your  deputy  making  such  audit,  and  that 
the  audits  of  the  lesser  governmental  units  of  the 
county  are  permissive,  but  not  compulsory. ' ' 

Sufiice  it  to  say  in  regard  thereto  that  in  so  far  as 
the  case  under  consideration  is  concerned,  the  audit 
of  the  accounts  for  which  compensation  is  claimed  djoes 
not  appear  to  have  been  made  in  accordance^  with  such 
advice.  The  legislature  will  soon  be  in  session,  and  if 
a  state  officer  has  been  misled  by  an  ambiguous  stat- 
ute, it  is  in  its  power  to  prevent  any  loss  from  being 
suffered. 

After  a  careful  examination  of  the  petition  herein, 
and  also  of  that  in  the  companion  case  of  Berridge  v. 
Marion  Comity,  ante,  p.  391  (159  Pac.  628),  we  adhere 
to  our  former  opinion. 

Affibmed.    Eehbabing  Denied. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  Burnett  and 
Mr.  Justice  Harris  concur. 

Mb.  Justice  Eakin  absent. 
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Motion  to  diBiniss  appeal  allowed  September  26,  1916. 

VAN  ZANDT  v.  PARSON. 

(159  Pac.  1153.) 

Appeal  and  Error— Notice  of  Appeal— "Adverse  Party." 

1.  An  "adverse  party,"  with  reference  to  the  right  to  service  of  a 
notice  of  appeal,  is  a  plaintiff  or  defendant  in  an  action  or  suit  whose 
interest  in  regard  to  the  judgment  or  decree  appealed  from  is  in  con- 
flict with  a  reversal  or  modification  of  the  finsd  determination  sought 
to  be  reviewed,  and  includes  one  whose  discharge  in  bankruptcy 
would  be  thereby  affected. 

Judgment— Concliulveness — State  Court— Effect  In  Federal  Court. 

2.  A  judgment  or  decree  of  a  state  court  in  an  action  in  which  a 
trustee  in  bankruptcy  is  a  party  and  appears  and  contests  the  bank- 
rupt's property  rights  is  conclusive  upon  the  latter's  estate,  and  estops 
his  creditors  from  controverting  such  final  determination  even  in  the 
federal  court  which  has  secured  jurisdiction  of  the  bankruptcy  pro- 
ceeding. 

Bankruptcy— Trustee— Action  in  State  Court 

3.  A  trustee  in  bankruptcy  may  sue  in  the  state  eourt,  and  where 
he  does  so  to  recover  frauaulently  conveyed  property  or  property 
otherwise  recoverable,  he  is  entitled  to  all  remedies  and  all  relief 
which  would  be  afforded  any  other  party  litigant  under  the  same  facts. 

From  Multnomali :  Bobbbt  G.  Mobbow,  Judge. 

In  Banc.     Statement  by  Mb.  Chief  Justice  Moobe. 

Harry  Van  Zandt  commenced  this  suit  to  recover 
from  A.  M.  H.  Parson  the  remainder  due  upon  the 
sale  of  an  automobile  and  to  foreclose  a  vendor's  lien 
thereon.  Ealph  Wills,  George  Patterson,  and  Lee 
Armstrong  were  made  codef endants ;  the  complaint 
charging  that  they  had  or  claimed  some  interest  in  or 
lien  upon  the  car,  which  qualified  right  of  property 
was  inferior  to  plaintiff's  lien.  Parson,  pursuant  to  a 
stipulation  that  $334.60  was  due  on  account  of  the  pur- 
chase of  the  automobile,  deposited  that  sum  with  the 
clerk  of  the  court  to  abide  the  final  determination  as 
to  who  was  entitled  to  the  money,  whereupon  the  plain- 
tiff executed  a  formal  transfer  of  the  car  to  Parson 
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who  took  no  further  part  in  the  suit  Thereafter  the 
defendants  Wills  and  Patterson  moved  for  an  order 
making  the  plaintiff's  mother,  Frances  J.  Van  Zandt, 
and  her  trustee  in  bankruptcy,  Eobert  E.  Hitch,  code- 
f  endants  on  the  ground  that  they  were  necessary  par- 
ties. The  supplemental  afiSdavit  of  Wills  asserts  facts 
tending  to  show  that,  though  the  contract  for  the  sale 
of  the  automobile  was  made  with  the  plaintiff,  his 
mother  at  that  time  was  the  owner  of  the  car,  and  her 
creditors  were  entitled  to  the  sum  of  money  so  on 
deposit.  The  trustee  in  bankruptcy,  pursuant  to  an 
order  of  the  United  States  District  Court  for  the  Dis- 
trict of  Oregon,  in  which  such  proceedings  were  pend- 
ing, and  by  sanction  of  the  state  court  in  which  this 
suit  was  instituted,  was  made  a  party  defendant,  as 
was  also  Mrs.  Van  Zandt.  The  latter  filed  an  answer 
admitting  the  averments  of  the  complaint  and  alleging 
that  at  all  times  mentioned  in  the  primary  pleading 
the  plaintiff  was  the  owner  of  the  automobile,  and  that 
she  never  had  or  claimed  any  interest  therein  or  right 
to  the  proceeds  of  the  sale  thereof. 

The  suit  was  dismissed  as  to  Armstrong.  Wills, 
Patterson  and  Hitch  filed  an  answer  denying  some  of 
the  averments  of  the  complaint  and  alleging  facts  tend- 
ing to  show  that  Mrs.  Van  Zandt  was  the  owner  of  the 
car  when  the  contract  for  the  sale  thereof  was  made 
by  the  plaintiff,  and  that  her  creditors  were  entitled 
to  the  money  remaining  due  on  account  of  the  sale  of 
the  car. 

The  prayer  of  the  answer  is  to  the  effect  that  Mrs. 
Van  Zandt  be  declared  to  be  the  owner  of  the  auto- 
mobile, and  that  the  money  left  with  the  clerk  be  paid 
over  to  the  trustee  for  distribution  among  her  cred- 
itors. The  reply  denies  the  allegations  of  new  matter 
in  the  answer.    Based  upon  these  issues,  the  cause  was 
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tried,  resulting  in  a  decree  for  the  plaintiff  that  he  was 
entitled  to  the  money  so  left  with  the  clerk.  From  this 
decree  Wills,  Patterson  and  Hitch  undertake  to  appeal, 
but  did  not  give  any  notice  in  open  court  at  the  time 
the  decree  was  rendered,  or  serve  a  notice  of  appeal 
upon  the  defendant  Frances  J.  Van  Zandi 

Appeal  Dismissed. 

Mr.  W.  B.  Shively,  for  the  motion. 

Mr.  Robert  E.  Hitch  and  Mr.  Barge  E.  Leonard, 
contra. 

Opinion  by  Mr.  Chibp  Justice  Moore. 

1.  The  plaintiff's  counsel  move  to  dismiss  the  appeal 
on  the  ground  that  Mrs.  Van  Zandt  is  an  adverse  party, 
and,  not  having  been  served  with  a  notice  of  appeal, 
this  court  has  no  jurisdiction  of  the  cause.  An  ad- 
verse party  is  a  plaintiff  or  defendant  in  an  action  or 
suit  whose  interest  in  regard  to  the  judgment  or  de- 
cree appealed  from  is  in  conflict  with  a  reversal  or 
modification  of  the  final  determination  sought  to  be  re- 
viewed: Hamilton  v.  Blair,  23  Or.  64  (31  Pac.  197); 
The  Victorian,  24  Or.  121  (32  Pac.  1040,  41  Am.  St. 
Eep.  838) ;  Moody  v.  Miller,  24  Or.  179  (33  Pac.  402) ; 
Oshorn  v.  Logus,  28  Or.  302  (37  Pac.  456,  38  Pac.  190, 
42  Pac.  997) ;  Stuller  v.  Baker  County,  30  Or.  294  (47 
Pac.  705) ;  Conrad  v.  Packing  Co.,  34  Or.  337  (49  Pac. 
659,  52  Pac.  1134,  57  Pac.  1021) ;  Kramer  v.  Marsh,  49 
Or.  417  (90  Pac.  583) ;  Hafer  v.  Medford  etc.  R.  Co., 
60  Or.  354  (117  Pac.  1122,  119  Pac.  337) ;  State  v, 
McDonald,  63  Or.  467  (128  Pac.  835,  Ann.  Gas.  1915A, 
201);  Barton  v.  Young,  78  Or.  215  (152  Pac.  876); 
D'Arcy  v.  Sanford,  ante,  p.  323  (159  Pac.  567). 

2,  3.  A  text- writer  in  discussing  the  rights  of  a  trus- 
tee in  bankruptcy  says : 
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'*He  may  sue  in  a  state  court'*:  Eemington,  Bank- 
ruptcy, §  1721. 

This  author  in  another  section  observes : 

''Where  the  trustee  resorts  to  the  state  court  to  re- 
cover fraudulently  conveyed  property  or  proi>erty 
otherwise  recoverable,  he  is  entitled  to  all  remedies 
and  all  relief  that  would  be  afforded  any  other  party 
litigant  under  the  same  facts '^  Id.,  §  1760. 

A  judgment  or  decree  given  or  rendered  by  a  state 
court  in  an  action  or  suit  in  which  a  trustee  in  bank- 
ruptcy is  a  party  and  who  appears  and  contests  the 
property  rights  of  the  bankrupt  is  conclusive  upon  the 
latter 's  estate  and  estops  the  creditors  from  contro- 
verting such  final  determination  even  in  the  federal 
court  which  has  secured  jurisdiction  of  the  bankruptcy 
proceeding.  Thus  in  the  case  of  In  re  Tiffany  (D.  C), 
147  Fed.  314,  decided  August  15, 1906,  it  was  held  that 
the  judgment  of  a  state  court,  in  a  suit  brought  by  a 
bankrupt's  trustee,  refusing  to  set  aside  a  transfer  of 
property  made  by  the  bankrupt  as  fraudulent,  con- 
cludes creditors,  who  cannot  thereafter  set  up  the  same 
ground  to  defeat  the  bankrupt's  discharge.  It  was 
ruled  in  the  case  of  In  re  Seavey  (D.  C),  195  Fed.  825, 
that  where  a  bankrupt's  trustee  instituted  proceed- 
ings in  a  state  court  to  set  aside  as  fraudulent  an  as- 
signment of  an  alleged  interest  in  certain  property 
under  the  will  of  her  grandfather,  and  to  establish  his 
right  thereto  as  trustee,  and  the  bankrupt  duly  defended 
such  action,  in  which  the  trustee  was  successful,  the 
judgment,  in  the  absence  of  an  appeal  therefrom,  was 
conclusive,  and  could  not  be  collaterally  attacked  or 
reviewed  for  error  in  the  bankruptcy  proceeding.  So, 
too,  a  transfer,  by  a  bankrupt,  while  insolvent,  to  his 
wife  of  property  which  he  omits  from  his  schedule  con- 
stitutes a  concealment  of  his  assets  and  defeats  his 
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right  to  a  discharge:  In  re  Graves  (D.  C),  189  Fed. 
847. 

If  this  court  has  jurisdiction  of  the  appeal,  and  upon 
a  review  of  the  evidence  should  conclude  that  Mrs. 
Van  Zandt  was  the  owner  of* the  automobile  when  the 
contract  of  sale  was  made,  and  that  her  creditors  were 
entitled  to  the  money  remaining  due  on  the  car,  such 
determination  would  necessarily  preclude  her  dis- 
charge in  bankruptcy,  thus  showing  she  would  be 
affected  by  a  modification  or  reversal  of  the  decree, 
and  hence  an  adverse  party.  No  notice  of  the  appeal 
having  been  served  upon  her,  this  court  did  not  secure 
jurisdiction  of  the  cause. 

The  attempted  appeal  should  therefore  be  dismissed, 
and  it  is  so  ordered.  Appeal  Dismissed. 


Argned  September  14,  reversed  September  26,  1916. 

WOODS  V.  DUNN. 

(159  Pac.  1158.) 

WlUs — ^Agreement  to  DevlBe— Validity. 

1.  It  is  competent  for  one  to  make  a  binding  agreement  to  devise 
real  property  by  his  last  will,  as  the  property  of  a  living  person  is 
his  own  and  he  has  a  right  to  contract  or  alienate  the  title  either  by 
will  or  testament. 

Specific  Performance — ^Agreement  to  Devise — Sufficiency  of  Evidence. 

2.  In  a  suit  for  specific  performance  of  an  agreement  by  defend- 
ant's deceased  relative  to  devise  to  plaintiff  certain  realty  in  con- 
sideration of  her  premise  to  care  for  him  and  furnish  him  a  home 
during  the  remainder  of  his  life,  evidence  held  to  show  the  making  of 
such  agreement. 

Frauds,  Statute  of — ^Memorandum — ^Agreement  to  Devise  Realty. 

3.  An  agreement  to  devise  real  property  is  not  within  Section  808, 
L.  O.  L.,  providing  that  an  agreement  for  the  leasing  or  sale  of  real 
property,  or  any  interest  therein,  shall  be  void  unless  it,  or  some 
memorandum  thereof,  expressing  the  consideration,  be  in  writing, 
Bubseribed  by  the  party  to  be  charged,  or  by  his  lawfully  authorized 
agent. 
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Wills — ^Agreement  to  Convey — Statnta. 

4.  Section  804,  !«.  O.  L.,  providing  that  no  estate  or  interest  in 
real  property  other  than  a  lease,  etc.,  can  be  created  except  by  con- 
veyance or  other  instrument  in  writing,  subscribed  by  the  party 
creating  it,  etc.,  And  Section  805,  qualifying  it  to  provide  that  it 
shall  not  aifect  the  power  of  a  testator  in  the  disposition  of  his 
realty  by  last  will  or  the  power  of  the  court  to  compel  the  specific 
performance  of  an  agreement  in  relation  to  such  property,  and  Section 
7319,  providing  that  every  will  shall  be  in  writing,  signed  by  the 
testator,  or  by  some  other  person  under  his  direction  in  his  presence, 
and  attested  to  by  two  or  more  competent  witnesses  in  the  presence 
of  the  testator,  were  satisfied  by  a  duly  executed  writing  or  will, 
giving  to  plaintiff  200  acres  of  described  land  on  the  understanding 
that  she  should  furnish  testator  a  home  and  care  for  life. 

Specific    Performance— Agreement    to    Devise — Consideration — Snill- 
ciency  of  Evidence. 

5.  In  a  suit  for  specific  performance  of  an  agreement  between 
the  defendant's  deceased  relative  and  plaintiffs,  whereby  he  cove- 
nanted to  devise  to  plaintiff  certain  land  in  consideration  of  her 
promise  to  care  for  him  and  furnish  him  a  home  during  his  life,  evi- 
dence held  to  show  that  plaintiff  had  fully  performed  all  the  conditiona 
thereof. 

Specific  Performance— Agreement  to  Devise— Adeviaoy  of  Considera- 
tion. 

6.  Under  such  agreement,  made  when  deceased  was  64  years  of 
age  and  having  a  life  expectancy  of  11  years,  who  was  uncouth  in  * 
person  and  habit,  requiring  special  attention,  food  and  ever-increasinff 
care,  and  made  after  he  had  had  the  advice  of  an  attorney  and 
understood  the  nature  of  the  agreement,  and  after  he  had  become 
dissatisfied  with  living  with  his  relatives,  and  when  he  had  property 
amounting  to  over  $52,000,  of  which  the  part  agreed  to  be  devised 
was  valued  at  about  $12,000,  the  consideration  was  not  so  inadequate 
as  to  make  its  performance  unreasonable  and  unjust,  where  deceased 
lived  only  four  or  five  months  after  the  agreement  was  made. 

[As  to  specific  performance  of  contract  to  make  a  will|  see 
note  in  Ann.  Cas.  1914A,  S99.] 

From  Benton :  James  W.  Hamilton,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  suit  by  Winona  L.  Woods  and  husband 
against  J.  Leroy  Dunn  and  others  to  enforce  specific 
performance  of  an  agreement,  alleged  to  have  been 
made  between  Richard  Dunn,  deceased,  and  the  plain- 
tiffs, whereby  he  covenanted  to  devise  to  the  plaintiff 
Winona  L.  Woods  200  acres  of  land  in  Benton  County, 
Oregon,  in  consideration  of  their  promise  to  care  for 
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him  and  furnish  him  a  home  during  the  remainder  of 
his  life.  He  was  64  years  of  age,  childless,  and  had 
been  divorced  from  his  former  wife.  The  plaintiffs 
say  that  he  was  without  a  fixed  home,  and  was  living 
about  from  place  to  place  without  any  settled  habita- 
tion, although  he  was  possessed  of  considerable  prop- 
erty. His  holdings  in  Benton  County  were  appraised 
at  $52,454.02  after  his  death.  The  plaintiffs  allege 
that  in  the  early  spring  of  1913  they  were  residing 
in  the  vicinity  of  Corvallis  upon  a  farm  owned  by 
them,  and  that  in  addition  to  the  occupation  of  culti- 
vating it  the  husband  was  engaged  in  teaching  in  the 
public  schools.  Further,  that  about  that  time  Dunn 
came  to  their  residence  and  proposed  to  them  that  if 
they  would  give  up  their  home  and  remove  to  King's 
Valley,  take  possession  of  a  certain  200  acres  of  his 
land,  operate  the  same,  and  furnish  him  a  home,  nurse, 
cook  for,  board  and  take  care  of  him  in  sickness  or  in 
health  during  the  remainder  of  his  life,  he  would  con- 
vey, or  transfer,  the  title  of  this  land  by  such  means 
as  his  attorney  should  advise,  and  do  certain  other 
things  in  the  way  of  helping  to  improve  the  property 
not  necessary  to  be  here  mentioned.  They  aver  that 
he  was  advised  by  his  attorney  that  the  best  means  of 
accomplishing  the  contract  on  his  part  would  be  by  a 
will,  and  subsequently  during  the  month  of  May  of 
that  year  he  executed  in  due  form  of  law  his  last  will 
and  testament,  whereby  he  devised  to  the  plaintiff 
Winona  L.  Woods  the  200-acre  tract  of  land  in  con- 
sideration of  the  promise  of  the  plaintiffs  already 
mentioned.  They  state  that  in  pursuance  of  the  con- 
tract thus  formed  they  sold  their  home  near  Corvallis, 
the  plaintiff  husband  abandoned  his  intended  career 
of  teaching,  and  they  removed  to  the  land  in  question, 
took  possession  of  the  same,  improved  it  and  in  every 
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way  complied  with  their  agreement,  furnished  Richard 
Dmm  with  a  home  and  cared  for  him  attentively  and 
completely  in  accordance  with  their  covenant.  Dunn 
died  as  the  result  of  an  accidental  shooting  on  Sep- 
tember 4,  1913.  The  complaint  declares  that  later  in 
the  same  month  another  instrument,  purporting  to  be 
the  last  will  and  testament  of  Richard  Dunn,  was  ad- 
mitted to  probate  in  the  County  Court  of  Benton 
County,  and  that  it  omitted  the  devise  to  the  plaintiflf 
Winona  of  the  200  acres  of  land  in  question.  The  de- 
fendants J.  Leroy  Dunn,  Lizzie  E.  Dunn,  James  Dunn, 
Madge  Dunn,  Ida  Pruett  and  Mary  Pratt  are  heirs  at 
law  of  Richard  Dunn  and  devisees  under  this  last- 
mentioned  will,  which  bears  date  July  16,  1913.  The 
plaintiffs  allege  that  they  have  demanded  a  conveyance 
of  the  200-acre  tract  which  has  been  refused.  The 
prayer  of  the  complaint  is  to  the  effect  that  the  defend- 
ants, as  successors  in  interest  of  the  decedent,  convey 
the  land  in  execution  of  the  alleged  agreement. 

The  contract  upon  which  the  complaint  is  based  is 
denied  by  the  defendants.  The  complaint  is  otherwise 
traversed  in  part.  They  rely  upon  the  July  will  as  a 
final  disposition  of  the  decedent 's  property.  The  first 
aflSrmative  defense  is: 

**That  the  said  alleged  agreement  set  out  in  said 
complaint,  if  any  such  there  were,  was  and  is  void  be- 
cause neither  the  said  alleged  agreement  nor  any  note 
or  memorandum  thereof,  expressing  the  consideration, 
was  in  writing  and  subscribed  by  the  said  Richard 
Dunn,  or  by  his  lawfully  authorized  agent,  as  required 
by  Section  808,  L.  0.  L.^^ 

Next  the  defendants  aver  that  thfe  alleged  contract 
was  rescinded  by  the  mutual  agreement  of  the  parties 
prior  to  Dunnes  death.  Of  this  we  remark  in  passing 
there  is  no  evidence  whatever.  Lastly,  they  declare 
thus: 
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**That  at  the  time  of  said  alleged  agreement  set  out 
in  the  complaint,  the  lands  described  in  the  complaint 
were,  ever  since  have  been,  and  now  are  of  the  reason- 
able worth  and  value  of  $12,000.  That  at  the  time  of 
said  alleged  agreement  the  said  Eichard  Dunn  was 
aged  and  in  an  enfeebled  condition  of  health,  and  seri- 
ously ill,  and  at  said  time  the  expectancy  of  life  of  the 
said  Eichard  Dunn,  because  of  his  enfeebled  condition 
and  poor  health  and  sickness  was  not  to  exceed  one 
year.  That  said  alleged  agreement,  if  any  such  there 
were,  was  grossly  unequal  and  harsh  in  its  terms,  and 
was  grossly  improvident  on  the  part  of  said  Eichard 
Dunn,  by  reason  of  the  disparity  between  the  benefits 
to  accrue  to  him  from  the  services  to  be  performed 
thereunder  by  the  plaintiffs  and  their  value  and  the 
value  of  said  lands.  That  at  the  time  of  making  of 
said  alleged  agreement,  and  for  a  long  time  prior 
thereto,  the  said  Eichard  Dunn  was  and  had  been 
greatly  enfeebled  in  mind  and  body  by  reason  of  his 
age  and  sickness  and  long-continued  excessive  indul- 
gence in  the  use  of  intoxicating  liquors,  and  to  such 
an  extent  that  he  was  easily  susceptible  to  the  influ- 
ence of  others ;  and  that  if  said  alleged  agreement  was 
made  by  the  said  Eichard  Dunn,  the  same  was  pro- 
cured from  him  by  the  overreaching  influence  and  per- 
suasion of  the  plaintiffs,  fraudulently  exerted  upon 
the  mind  of  said  Eichard  Dunn  while  in  such  weakened 
and  enfeebled  condition. '^ 

The  affirmative  matter  of  the  answer  is  traversed  by 
the  reply.  As  matter  in  estoppel  the  plaintiffs  fur- 
ther set  forth  more  in  detail  the  age  and  partially 
helpless  condition  of  the  decedent;  that,  owing  to  his 
afflictions  and  lack  of  culture,  he  was  not  a  pleasant 
companion ;  that  the  defendants,  who  are  his  relatives, 
were  unwilling  to  have  anything  to  do  with  him;  that 
in  default  of  their  attentions  Dunn  turned  to  the  plain- 
tiffs to  supply  him  with  the  comforts  of  a  home,  which 
they  did,  and  which  his  relatives  neglected.  They  en- 
large to  considerable  length  on  the  allegations  of  their 
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complaint  respecting  the  services  they  rendered,  and 
say  that  the  defendants  stood  by  without  renderings 
any  aid  or  service  to  Dunn,  saw  and  without  making 
objection  permitted  the  plaintiflPs  to  perform  such 
offices  and  to  go  into  possession  of  and  remain  on  said 
land ;  that  the  plaintiffs  have  in  every  way  performed 
their  contract  with  Dunn;  and  that  he  received  said 
performance  to  his  great  aid  and  comfort. 

After  a  hearing  the  Circuit  Court  found  substan- 
tially that  the  agreement  was  made  as  stated  in  the 
complaint ;  that  Bichard  Dunn  actually  executed  a  will 
containing  a  devise  to  Mrs.  Woods  of  the  200  acres 
mentioned,  and  that  the  plaintiffs  performed  their 
agreement  for  about  five  months,  when  Dunn  was 
accidentally  killed.  The  court,  however,  concluded 
that  the  services  rendered  might  be  estimated  at  full 
value  liquidated  in  money  so  as  to  reasonably  make 
the  promisees  whole,  and  that,  in  view  of  a  gift  of 
money  previously  made  by  Dunn  to  the  plaintiff 
Winona,  the  services  as  a  consideration  are  inadequate 
for  the  realty  in  dispute,  and  so  dismissed  the  suit. 
The  plaintiffs  appeal  Bbvebsbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Weatherford  d  Weatherford  and  Messrs.  Mc- 
Fadden  <&  Clarke,  with  an  oral  argument  by  Mr.  James 
K.  Weatherford. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  M.  Pipes,  Messrs.  Yates  d  Woods  and 
Messrs.  Woodcock,  Smith  d  Bryson,  with  oral  argu- 
ments by  Mr.  Pipes  and  Mr.  E.  R.  Bryson. 

* 

Mb.  Justiob  Bubnbtt  delivered  the  opinion  of  the 
court. 

The  evidence  shows,  as  stated,  that  Bichard  Dunn 
had  accumulated  property  amounting  to  upward  of 
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$52,000,  and  that  he  was  childless  and  alone  in  the 
world.  He  had  little  to  do  with  his  relatives,  and  the 
testimony  discloses  that  they  gave  him  little  attention. 
He  was  nnconth  in  his  habits,  having  lived  on  the  fron- 
tier most  of  his  life,  and  was  addicted  to  the  nse  of 
intoxicants.  He  had  resided  for  a  time  with  his 
nephew  on  lands  afterward  devised  to  the  latter  by 
the  Jnly  will,  bnt  the  cookery  in  the  family  did  not 
snit  him,  and  he  was  disturbed  by  the  noise  of  the 
nephew's  little  son,  so  that  his  home  there  was  not  to 
his  liking.  He  had  known  Mrs.  Woods  from  her  clii Id- 
hood,  and  was  quite  fond  of  her.  He  had  often  visited 
at  the  home  of  her  parents,  where  she  showed  him  such 
attention  as  a  little  girl  would  render  to  an  old  man 
who  appeared  to  be  attached  to  her.  She  and  her  hus- 
band were  graduates  of  the  Oregon  Agricultural  Col- 
lege. After  their  marriage  they  taught  school,  and 
finally  purchased  a  small  tract  of  land  adjoining  Cor- 
vallis,  where,  in  addition  to  the  operation  of  their 
little  farm,  the  husband  had  secured  a  situation  in  the 
Corvallis  schools.  They  intended  to  make  that  their 
permanent  home  and  pursue  the  career  of  teaching 
near  the  seat  of  learning  already  mentioned.  The  tes- 
timony shows  that  at  this  juncture  Dunn  visited  them, 
and  proposed  to  the  wife  that  if  she  and  her  husband 
would  remove  to  the  property  in  dispute,  some  14 
miles  distant,  and  take  care  of  him,  furnish  him  a 
home,  and  minister  to  his  necessities  in  sickness  or  in 
health  as  long  as  he  lived,  he  would  give  her  the  land 
in  such  manner  as  his  attorney  should  advise.  She 
told  him,  in  substance,  that  she  preferred  to  consult 
her  husband,  that  they  had  settled  on  their  career,  and 
that  she  would  not  give  him  an  answer  at  the  time. 
She  and  Dunn  both  told  her  husband  about  the  matter, 
and  they  consulted  with  Mm,  but  the  plaintiffs  reserved 
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their  decision  for  a  later  date.  After  considering  the 
subject  about  two  weeks,  they  decided  to  accept  Dunn's 
oflPer.  During  this  period  he  remained  at  their  house 
a  part  of  the  time,  drank  considerable  liquor,  and  for 
about  a  week  was  drunk  practically  all  the  time.  His 
condition  is  described  by  Mrs.  Woods  to  the  effect  that 
he  sat  in  his  chair  and  slept  most  of  the  time,  going 
to  his  bottle  when  he  woke  and  drinking  more.  Dur- 
ing the  week  that  this  continued  she  and  her  husband 
took  care  of  him  and  ministered  to  his  wants  gen- 
erally. After  he  recovered  from  his  debauch,  without 
saying  anything  to  either  of  the  plaintiffs,  he  went 
to  the  bank  and  drew  out  $1,000  in  coin,  taking  Mr. 
Woods  with  him.  For  that  purpose  he  had  the  plain- 
tiff husband  draw  a  check  in  favor  of  Dunn  which  the 
latter  signed,  as  for  some  reason  or  other  he  was  not 
well  able  to  write  more.  Calling  Woods  to  accompany 
him,  they  went  to  another  bank,  where  Dunn  delivered 
the  coin  to  the  cashier,  with  instructions  to  deposit  it 
to  the  account  of  Mrs.  Woods.  The  cashier  asked  how 
she  spelled  her  given  name,  and  Dunn  called  upon 
Woods  to  supply  the  information.  This  was  the  first 
that  either  of  the  plaintiffs  had  any  intimation  of  his 
intention  to  make  the  gift  of  the  money.  Afterward 
Dunn  had  a  slight  stroke  of  paralysis,  which  inter- 
fered somewhat  with  his  speech,  but  at  his  request, 
in  order  to  wind  up  the  business,  Mrs.  Woods  sent  for 
his  attorney,  who  came  and  took  his  directions  about 
the  draft  of  his  will,  in  pursuance  of  which  that  docu- 
ment was  drawn  up  and  executed  by  him  the  following 
day.  After  the  instruction  about  the  payment  of  his 
debts  and  the  disposition  of  his  body,  he  gave  to  a 
niece  $300,  and  any  note  or  account  he  might  hold 
against  her  at  his  death;  to  one  nephew  $50,  and  to 
another,  with  whom  he  had  resided,  as  stated,  a  lif6 
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estate  in  about  165  acres  of  land  in  Benton  County, 
Oregon,  remainder  in  fee  to  the  son  of  the  nephew. 
The  sixth  clause  of  that  will  reads  thus : 

'*!  give  and  bequeath  to  Winona  L.  Woods  two  hun- 
dred (200)  acres  to  be  taken  from  the  north  side  of 
my  lands  situated  in  township  10  south,  range  6  west 
of  Willamette  Meridian  in  Benton  County,  Oregon.  I 
make  this  bequest  with  the  distinct  understanding  that 
the  said  Winona  L.  Woods  shall  furnish  me  a  home 
and  take  care  of  me  either  in  sickness  or  in  health 
duriag  my  natural  life. ' ' 

He  then  devised  to  his  four  sisters  all  the  rest  of 
his  land,  finishing  the  disposition  of  his  property  by 
giving  the  residuum  to  all  the  legatees,  to  be  divided 
between  them  equally.  The  July  will  was  much  like 
the  former,  except  that  it  omitted  all  reference  to  the 
plaintiffs,  or  either  of  them. 

1.  It  is  settled  in  this  state  that  it  is  competent  for 
one  to  make  a  binding  agreement  to  devise  real  prop- 
erty by  his  last  will  and  testament :  Rose  v.  Oliver,  32 
Or.  447,  456  (52  Pac.  176) ;  Richardson  v.  Orth,  40 
Or.  252,  263  (66  Pac.  925,  69  Pac.  455) ;  Kelley  v.  De- 
vin,  65  Or.  211  (132  Pac.  535).  The  property  of  a 
living  person  is  his  own.  He  has  an  undoubted  right 
to  lawfully  contract  so  as  to  alienate  the  title  from 
himbelf,  either  by  deed  or  testament.  During  his  life- 
time his  relatives  have  no  right  or  interest  in  the  same 
as  such.  The  law  of  descents  is  a  conventional  pro- 
cess, instituted  to  take  the  place  of  title  by  mere  oc- 
cupancy, and  may  be  avoided  by  testamentary  disposi- 
tion. It  was  permissible,  therefore,  for  Richard  Dunn 
to  contract  with  the  plaintiffs  as  they  allege.  The 
question  to  be  determined  is  whether  he  did  so  stipu- 
late. 

2.  The  record  is  replete  with  evidence  that  the 
agreement  was  made  substantially  as  averred  in  the 
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complaint  Concerning  bis  lack  of  acmnen  to  make  the 
same,  even  if  we  should  conclude  that  the  answer  of 
the  defendants  sufficiently  pleads  that  he  was  suffering 
from  disability,  the  testimony  is  ample  that  he 
thoroughly  understood  what  he  was  about,  and  was 
competent  in  every  way  to  make  such  a  contract.  It 
is  true  that  his  ailment  made  talking  somewhat  diffi- 
cult, but  he  was  able  to  make  himself  understood  to 
his  attorney,  and,  after  the  will  had  been  drawn  it  was 
read  to  him  to  his  thorough  understanding  and  he 
executed  it  in  all  respects  as  provided  by  our  Jews. 
Moreover,  the  matter  had  been  thoroughly  canvassed 
by  the  plaintiffs  and  the  decedent  prior  to  the  attack 
of  paralysis,  and  was  fully  understood  by  all  of  them. 
3, 4.  It  is  contended  by  the  defendants  that  there  is 
no  writing  satisfying  the  statute  of  frauds  embodied 
in  Section  808,  L.  0.  L.  The  defendants  rest  their  con- 
tention in  that  respect  on  the  part  of  that  section  here 
set  down : 

^^In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent ;  evidence,  therefore,  of  the  agreement 
shall  not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law.  •  •  6.  An  agreement  for  the  leasing, 
for  a  longer  period  than  one  year,  or  for  the  sale  of 
real  property,  or  of  any  interest  therein.'' 

Laying  aside  for  the  moment  the  idea  that  this  was 
not  an  agreement  for  leasing  or  selling  real  property, 
but  a  contract  to  devise  the  same,  we  proceed  to  con- 
sider whether  the  clause  of  the  will  already  quoted 
would  be  a  sufficient  memorandum  within  the  statute. 
From  the  quoted  devise  we  discern  what  is  to  be  done 
by  the  owner  of  the  realty.    He  is  to  give  and  be- 
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qneath  to  Winona  L.  Woods  a  certain  described  200 
acres  of  land.  What  induced  him  to  do  so  is  also 
specified.  It  is  that  she  shall  furnish  him  a  home  and 
take  care  of  him,  either  in  sickness  or  in  health,  dur- 
ing his  natural  life.  The  thing  which  induced  him  to 
make  the  devise  is  the  consideration.  It  is  expressed 
in  the  memorandum,  even  considering  this  is  a  sale 
instead  of  what  it  is,  a  devise.  The  terms  of  the  stat- 
ute respecting  some  note  or  memorandum  thereof  ex- 
pressing the  consideration  are  fully  met  in  the  writ- 
ingi  and  it  was  subscribed  by  the  party  to  be  charged. 
That  is  to  say,  the  duty  of  devising  the  realty  was 
charged  upon  Bichard  Dunn,  and  we  find  over  his  own 
signature  in  the  record  the  will  containing  the  quoted 
clause.  In  all  statutory  respects  it  is  a  note  or  memo- 
randum of  the  covenant  between  the  parties,  express- 
ing the  consideration  in  writing,  and  subscribed  by  the 
party  to  be  charged.  In  treating  of  indispensable  evi- 
dence, Section  804,  L.  0.  L.,  reads  thus : 

**No  estate  or  interest  in  real  property,  other  than 
a  lease  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  concerning  such  property,  can  be 
created,  transferred,  or  declared  otherwise  than  by 
operation  of  law,  or  by  a  conveyance  or  other  instru- 
ment in  writing,  subscribed  by  the  party  creating, 
transferring,  or  declaring  the  same,  or  by  his  lawful 
agent,  under  written  authority,  and  executed  with  such 
formalities  as  are  required  by  law.*' 

This,  however,  is  qualified  by  Section  805,  as  fol- 
lows: 

**The  last  section  shall  not  be  construed  to  affect 
the  power  of  a  testator  in  the  disposition  of  his  real 
property  by  a  last  will  and  testament,  nor  to  prevent 
a  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  affect  the  power  of  a 
court  to  compel  the  specific  performance  of  an  agree- 
ment in  relation  to  such  property/* 
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It  is  true  that  Section  7319  says: 

'  *  Every  will  shall  be  in  writing,  signed  by  the  testa- 
tor, or  by  some  other  person  nnder  his  direction,  in 
his  presence,  and  shall  be  attested  by  two  or  more  com- 
petent witnesses,  subscribing  their  names  to  the  will, 
in  the  presence  of  the  testator.'* 

Beading  all  these  sections  together,  it  is  manifest 
that  an  agreement  to  devise  real  property  is  not  within 
the  purview  of  Section  808  as  the  defendants  contend. 
The  subject  matter  of  this  contract  is  governed  by  Sec- 
tions 805  and  7319,  both  of  which  are  satisfied  by  the 
writing  introduced  in  evidence,  to  wit,  the  will  of  May, 
1913. 

5.  Beyond  all  this,  the  evidence  is  full  and  complete, 
without  substantial  dispute  that  the  plaintiffs  fully 
performed  all  the  conditions  of  their  pact  with  the 
decedent.  They  gave  up  the  career  which  in  their 
early  married  life  they  had  mapped  out  for  themselves. 
They  went  upon  the  land  at  Dunn's  request.  Largely 
at  their  own  expense  they  made  valuable  and  substan- 
tial improvements  thereupon.  They  devoted  them- 
selves almost  exclusively  to  his  comfort.  They  sup- 
plied the  place  which  ought  to  have  been,  but  was  not, 
offered  by  his  own  relatives.  It  was  natural  that  in 
default  of  proper  attention  from  those  of  his  own 
blood,  he  should  turn  to  the  little  girl  of  whom  he  was 
so  fond  in  her  childhood,  but  now  grown  to  adult  estate 
and  settled  in  a  home  of  her  own.  The  kindness  to 
him  which  she  had  learned  in  infancy  she  continued 
in  the  present  juncture,  and  there  is  no  showing  that 
she  in  the  least  abated  the  devotion  that  would  have 
been  due  from  a  most  dutiful  daughter. 

6.  It  is  contended  that  because  of  the  fact  that  Dunn 
accidentally  met  his  death  in  about  four  months  after 
the  agreement  was  made  it  would  be  unreasonable  and 
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unjust  to  require  the  covenant  to  be  specifically  per- 
formed. As  to  the  justice  of  the  matter,  bearing  in 
mind  that  it  is  not  a  question  between  the  original 
parties,  all  of  whom  were  free,  voluntary  agents  em- 
powered to  act  as  they  desired,  we  remark  that  he  could 
not  rely  upon  his  relatives  to  give  him  suitable  at- 
tention. He  was  dissatisfied  with  them,  and  naturally 
turned  to  other  sources  for  the  desired  care.  It  is 
just  that  the  benefit  of  his  bounty  should  inure  to  those 
who  did  him  the  most  good,  and  all  that  was  done  for 
him  at  all.  Moreover,  it  is  but  a  part  of  his  wealth 
that  goes  in  that  direction.  As  stated,  his  property 
amounted  to  upward  of  $52,000.  Whatever  claims  his 
relatives  might  have  upon  him  are  amply  compensated 
by  the  residuary  clause  of  his  will.  It  ill  lies  in  their 
mouths  to  say  that  he  was  incompetent  to  enter  into 
the  agreement  which  they  attack,  or  to  make  a  will 
in  performance  of  his  covenant,  for  they  claim  under 
a  devise  made  only  about  two  months  later.  Besides 
this,  at  his  age  of  64,  according  to  the  American  Mor- 
tality Tables  he  had  an  expectancy  of  more  than  11 
years.  It  is  true  that  his  physician  said  to  him  after 
the  paralytic  attack  already  mentioned  that  he  might 
live  a  year  or  he  might  live  10  years,  but  that  is  mere 
opinion,  and  shows  nothing  to  alter  the  case  materially. 
The  task  imposed  upon  them  by  the  agreement  con- 
templated a  probable  continuance  of  11  years,  and 
possibly  longer,  taking  care  of  an  old  man  uncouth 
in  person  and  habit  and  requiring  special  attention, 
special  food  and  ever-increasing  care.  The  character 
of  the  service  was  such  that  it  could  not  be  fairly  cal- 
culated in  advance  according  to  a  mere  monetary 
standard.  The  property  was  his,  and  he  had  a  right 
to  compensate  the  plaintiffs  for  their  ministrations  in 
any  manner  he  chose,  provided  he  did  it  understand- 
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ingly  and  without  any  frand  or  imposition  npon  him. 
The  testimony  shows  that  he  had  the  advice  of  his  own 
attorney,  that  he  thoroughly  understood  the  nature  of 
the  business  in  which  he  was  engaged,  and  that  he 
acted  without  any  coercion  or  influence  of  anyone,  and 
wholly  on  his  own  initiative.  The  transaction  was  as 
fair  as  it  possibly  could  be  made,  and  it  Tas  entered 
into  upon  mature  deliberation.  At  that  time  none  of 
his  relatives  had  any  right  to  or  interest  in  any  of  his 
property.  They  did  not  do  or  pay  anything  giving 
them  any  claim  upon  it  afterward.  If  nothing  (dlse 
appeared,  they  would  only  be  beneficiaries  of  a  con- 
ventional system  for  the  orderly  devolution  of  prop- 
erty in  default  of  other  disposition  of  it  by  the  last 
holder.  At  best,  they  are  recipients  of  his  generosity 
under  his  will,  but  they  take  it  subject  to  his  contract 
aflPecting  the  property. 

That  the  undertaking  was  accomplished  in  less  than 
the  contemplated  time  cannot  alter  the  question.  Nei- 
ther can  it  affect  the  matter  that  before  the  agree- 
ment was  made  he  gave  $1,000  to  the  plaintiff  wife. 
That  was  unsolicited  by  anyone,  and  was  a  pure  gratu- 
ity which  he  had  the  right  to  bestow.  In  that  view 
the  case  must  depend  entirely  upon  whether  plaintiffs 
performed  their  part  of  the  contract.  We  hear  of  in- 
stances where  a  real  estate  broker  earns  a  large  fee 
in  a  day  or  two  after  he  has  taken  the  contract  of 
finding  a  purchaser  of  the  premises.  Its  payment  is 
enforced.  We  continually  pay  premiums  for  the  in- 
surance of  our  houses,  yet  the  buildings  never  bum. 
Shall  we  recover  the  money  because  no  conflagration 
ensues  t  On  the  other  hand,  a  fire  often  occurs  the  day 
after  the  premium  was  paid  for  insurance  covering  an 
extended  period  of  years.  Are  we  entitled  to  a  rebate 
of  the  premium  on  that  account  t    The  uncertainty  of 
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the  time  during  which  the  plaintiffs  would  continue 
performance  of  the  contract  was  naturally  within  the 
contemplation  of  the  parties,  and  they  must  be  pre- 
sumed to  have  contracted  with  reference  thereto. 

In  brief,  the  statutes  governing  such  a  transaction 
have  been  fully  complied  with.  Even  if  the  statute 
of  frauds,  upon  which  the  defendants  rely,  affected 
the  case,  the  record  is  replete  with  testimony  of  part 
performance,  taking  the  matter  out  of  the  statute.  The 
contract  is  established.  Its  performance  on  the  part 
of  the  plaintiffs  is  thoroughly  proven.  Without  their 
knowledge  the  decedent  broke  his  covenant  by  making 
a  new  will,  ignoring  the  plaintiffs,  yet  gave  them  no 
notice  of  rescission,  but  continued  to  avail  himself  of 
their  hospitality,  and  eventually  died  in  their  home. 
The  court  cannot  make  a  new  contract.  The  stipula- 
tion was  made.  It  must  be  observed.  The  following 
precedents  are  applicable  to  the  instant  case:  Berg  v. 
Moreau,  199  Mo.  416  (97  S.  W.  901,  9  L.  E.  A.  (N.  S.) 
157) ;  Bryson  v.  McShane,  48  W.  Va.  126  (35  S.  E. 
848,  49  L.  R.  A.  527) ;  Lothrop  v.  Marble,  12  S.  D.  511 
(81  N.  W.  885,  76  Am.  St.  Eep.  626). 

Upon  the  fact  found,  the  decree  of  the  Circuit  Court 
was  an  erroneous  conclusion.  It  is  reversed,  and  one 
here  rendered  according  to  the  prayer  of  the  com- 
plaint Beversed.    Decbee  Bendebed. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  Benson  and 
Mb.  Justice  Habbis  concur. 
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Argned  Beptember  13,  afSrmed  September  26,  1916. 

NELSON  V.  BKOWN  &  McCABE. 

(159  Pac.  1163.) 

Iffaster  and  Servant— Injuries  to  Servant — Oontrlbntory  Negligence — 
Statute. 

1.  Under  the  Employers'  Liability  Act  (Laws  1911,  p.  18),  Sec- 
tion 6,  declaring  that  the  contributory  negligence  shall  not  be  a 
defense,  but  may  be  considered  by  the  jury  in  fixing  damages,  in  an 
action  for  injuries  by  the  employee  of  a  stevedore  company,  an  in- 
struction that,  if  the  plaintiff  was  guilty  of  negligence  contributing 
to  injury,  he  could  not  recorer,  eren  though  the  defendant  was  also 
guilty  of  negligence,  was  properly  refused. 

Master  and   Servant— Injuries  to  Servant— Assuinption  of  Bisk — 
Statute. 

2.  In  actions  for  personal  injuries  by  employees  coming  within 
the  scope  of  the  Employers'  Liability  Act,  the  doctrine  of  assumption 
of  risk  by  the  employee  is  abrogated. 

[As  to  assumption  of  risk  under  Federal  Employers'  Liability 
Act,  see  note  in  Ann.  Cas.  1915B,  493.] 

Master  and  Servant — ^Injuries  to  Servant — Safe  Place  to  Work — 
Statute. 

3.  Under  the  Employers'  Liability  Act  (Laws  1911,  p.  18),  Section 
1,  providing  that  persons  having  charge  of  work  involving  risk  or 
danger  must  use  every  device  or  care  practicable  for  the  protection 
of  life  and  limb,  in  an  action  for  personal  injuries  by  the  employee 
cf  a.  stevedore  company,  an  instruction  that,  if  the  defendant  had 
provided  a  reasonably  and  ordinarily  safe  place  for  the  plaintiff  to 
work,  considering  the  character  of  the  work,  defendant  could  not 
be  found  negligent  in  not  providing  a  safe  place  for  the  plaintiff 
to  work,  was  properly  refused. 

Appeal  and  Error — ^Etomloss  Error — InstructlonB. 

4.  In  an  action  for  personal  injuries  by  the  employee  of  a  steve- 
dore company,  the  instruction  that  a  servant  in  entering  employment 
assumes  the  ordinary  risks  incident  to  the  work  contracted  to  be 
done,  or  such  as  the  master  might  have  avoided  by  reasonable  care, 
though  erroneous,  was  not  prejudicial  to  the  master. 

Master  and  Servant— Injuries  to  Servant — "Accident.** 

5.  In  relation  to  the  law  of  master  and  servant,  an  "accident" 
is  an  incident  that  could  not  have  been  reasonably  foreseen,  an- 
ticipated, prevented  or  provided  against^  and  for  it  the  master  is 
not  liable. 

Appeal  and  Error — ^Reversal  for  Colloquy  of  CtounseL 

6.  In  a  servant's  action  for  injuries,  where,  during  argument,  one 
of  plaintiff's  attorneys  stated  that  plaintiff  had  a  wife  and  family 
to  support,  which  should  be   taken  into  consideration  in   assessing 
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damages,  whereupon  defendant's  attorney  objected  and  took  an  ex- 
ception to  the  remark,  whereupon  opposing  counsel  reiterated  the 
statement,  defendant's  attorney  again  objecting  and  taking  an  ex- 
ception, there  was  no  reversible  error,  where  the  court  was  not  called 
upon  to  rule  upooi  the  question  or  to  instruct  the  jury  to  disregard 
the  argument  of  plaintiff's  counsel. 

i 

From  Multnomah:  William  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Buknett. 

This  is  an  action  by  H.  Nelson  against  Brown  & 
McCabe. 

The  defendant  is  a  corporation  engaged  as  steve- 
dores in  Portland,  Oregon.  It  is  admitted  that  at  the 
time  of  the  grievance  of  which  the  plaintiff  complains 
he  was  in  its  employ  and  received  an  injury  while 
working  for  the  defendant  upon  a  certain  Japanese 
steamship  in  the  port  of  Portland.  It  appears  that 
the  defendant  was  engaged  in  loading  the  ship  with 
flour  which  was  sent  aboard  the  vessel  by  means  of 
chutes  carrying  it  into  the  various  hatchways  for  stor- 
age on  the  lower  decks  and  in  the  hold. ,  The  par- 
ticular hatchway  at  which  the  accident  happened  was 
an  opening  through  the  decks  of  the  vessel  about  12 
feet  wide  and  18  feet  long  running  lengthwise  of  the 
ship.  Into  the  opening  were  fitted  edge  up  and  ath- 
wartship  some  steel  beams  called  *  *  str ongbacks ' '  about 
14  inches  in  width  by  one  half  inch  in  thickness.  Be- 
tween the  beams  and  at  right  angles  to  them  were 
timbers  called  **fore  and  afts'*  resting  in  gains  or 
pockets  on  the  strongbacks.  The  timbers  were  about 
6  inches  square  by  about  6  feet  long.  In  the  progress 
of  the  work  in  which  the  plaintiff  was  engaged  it  be- 
came necessary  to  put  one  of  these  fore  and  afts  in 
place.  The  plaintiff  took  hold  of  one  end  and  a  fellow- 
employee  took  up  the  other  end.  A  plank  was  laid 
across  where  his  comrade  was  required  to  go,  but  the 
plaintiff  was  compelled  by  order  of  the  foreman  in 
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charge  of  the  work  to  sit  astraddle  of  the  strongbaek, 
and  in  this  position  to  drag  after  him  his  end  of  the 
timber.  It  proved  too  long  for  the  place,  and  they 
were  directed  to  take  it  out.  In  doing  so  the  plaintiff 
lost  his  balance  and  fell  into  the  hold  of  the  vessel, 
a  distance  of  about  21  feet,  breaking  his  arm  near  the 
wrist  and  receiving  other  injuries.  The  burden  of  his 
complaint  is  that  his  employer  did  not  furnish  a  rea- 
sonably safe  place  in  which  he  was  required  to  work, 
and  that  he  was  called  upon  to  perform  his  task  in  a 
manner  involving  a  risk  and  danger  to  himself,  i 

The  answer  denies  all  the  allegations  of  the  com- 
plaint except  the  corporate  character  of  the  defendant, 
the  employment  of  the  plaintiff,  and  the  fact  that  he 
received  an  injury.  It  alleges  as  affirmative  defenses 
that  the  hurt  was  the  result  of  a  pure  accident  which 
could  not  have  been  prevented  by  the  exercise  of  any 
reasonable  or  proper  care  on  the  part  of  the  defend- 
ant; that  the  plaintiff  was  guilty  of  negligence  con- 
tributing to  his  own  hurt;  and,  lastly,  that  he  was  a 
skilled  workman,  understanding  the  nature  of  his  task 
and  fully  appreciating  all  the  risks  of  the  employment. 
These  defenses  are  traversed  by  the  reply.  As  a  re- 
sult of  a  jury  trial  there  was  a  verdict  and  judgment 
in  favor  of  the  plaintiff,  from  which  the  defendant 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell  and  Messrs.  Wilbur,  Spencer  & 
Beckett f  with  an  oral  argument  by  Mr.  HoweU. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  <&  Schmitt,  with  an  oral  argument  by 
Mr.  G.  G.  Schmitt. 
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Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
conrt. 

1.  The  errors  relied  upon  before  us  are  predicated 
upon  instructions  given  by  the  court  and  the  refusal 
of  others  requested  by  the  defendant.  One  of  the  latter 
is  this: 

*  I  Contributory  negligence  consists  of  such  acts  or 
omissions  on  the  part  of  the  plaintiff  as  would  amount 
to  want  of  ordinary  care  under  the  particular  cir- 
cumstances ;  and  if  the  plaintiff  in  this  case  was  guilty 
of  negligence  contributing  to  the  accident  and  injury 
which  he  sustained,  he  cannot  recover,  even  though 
the  defendant  was  also  guilty  of  negligence/* 

Such  an  instruction  to  the  jury  would  make  con- 
tributory  negUgence  a  bar  to  the  action,  whereas  Sec- 
tion  6  of  what  is  known  as  the  employers  *  liability  law 
declares  that: 

**The  contributory  negligence  of  the  person  injured 
shall  not  be  a  defense,  but  may  be  taken  into  account 
by  the  jury  in  fixing  the  amount  of  the  damage.**: 
Laws  1911,  p.  18. 

2.  By  another  instruction  refused,  the  defendant 
sought  to  impose  upon  the  plaintiff  the  assumption  of 
risk.  Since  the  passage  of  the  initiative  act  above 
mentioned  we  have  frequently  held  that  because  this 
is  a  criminal  statute  visiting  a  penalty  upon  persons 
in  charge  of  a  work  involving  a  risk  or  danger  the 
doctrine  of  assumption  of  risk  by  the  employee  is  ab- 
rogated in  actions  coming  within  the  scope  of  the  act 
for  the  reason  that  it  will  not  be  presumed  that  one 
party  to  the  contract  will  be  bound  by  the  action  or 
nonaction  of  the  other  involving  a  violation  of  public 
law  by  the  latter.  The  authorities  on  this  subject  are 
collated  in  Marks  v.  Columbia  County  Lumber  Co.,  77 
Or.  22  (149  Pac.  1041). 
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3.  The  third  request  by  the  defendant  was  to  direct 
the  jury  as  follows : 

**  While  it  is  the  duty  of  an  employer  to  provide  his 
servants  a  place  to  work  in  that  is  reasonably  safe, 
taking  into  consideration  the  character  of  the  work 
being  performed,  yet  the  master  is  not  obliged  to  use 
more  than  ordinary  or  reasonable  care  in  providing 
a  safe  place,  and  if  you  find  from  preponderance  of 
the  evidence  that  the  defendant  herein  had  provided 
a  reasonably  and  ordinarily  safe  place  for  the  plaintiff 
to  work,  taking  into  consideration  the  character  of  the 
work  being  done,  you  are  instructed  that  the  defendant 
cannot  be  found  negligent  in  not  providing  a  safe 
place  for  the  plaintiff  to  work.'* 

Before  the  passage  of  the  employers*  liability  law 
this  instruction  might  have  been  justified  by  precedents 
holding  that  an  employer  was  not  bound  to  use  the 
latest  or  most  improved  appliances,  but  was  only  re- 
quired to  employ  reasonably  safe  machinery  and  the 
like,  but  this  does  not  measure  up  to  the  standard 
prescribed  by  the  latter  clause  of  Section  1  of  the  en- 
actment referred  to,  the  language  of  which  is : 

**And  generally  all  owners,  contractors  or  subcon- 
tractors and  other  persons  having  charge  of,  or  re- 
sponsible for,  any  work  involving  a  risk  or  danger  to 
the  employees  or  the  public,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb,  limited  only 
by  the  necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable  ma- 
terial or  safety  appliance  and  devices. '* 

Measured  by  the  statute,  the  action  of  the  court 
in  refusing  this  instruction  was  correct. 

4.  The  defendant  complains  that  the  judge  did 
wrong  in  saying  to  the  jury: 


Sept.  1916.]      Nelson  v.  Brown  &  McCabb.  477 


a 


You  are  further  instructed  that  a  servant,  in  en- 
tering the  employment  of  a  master,  assumes  the  or- 
dinary risks  incident  to  the  work  contracted  to  be 
done,  but  not  such  as  the  master  might  have  avoided 
by  reasonable  care.'* 

The  instruction  was  indeed  erroneous,  but  the  error 
was  favorable  to  the  defendant.    It  cannot  complain. 

5, 6.  Further  error  is  predicated  of  this  charge  given 
to  the  jury : 

**  An  accident  is  an  incident  that  could  not  have  been 
reasonably  foreseen,  anticipated,  prevented  or  pro- 
vided against ;  so  that  in  this  case,  if  you  find  that  it 
was  purely  an  accident,  the  defendant  is  not  liable. 
On  the  other  hand,  if  you  find  that  the  injury  to  the 
plaintiff  could  have  been  reasonably  foreseen  or  an- 
ticipated, or  could  have  been  prevented  or  provided 
against,  then  it  is  not  considered  an  accident,  but  is 
negligence  in  failing  to  prevent  or  provide  against  the 
happening  of  the  injury.'' 

We  think  this  fairly  describes  pure  accident.  The 
jury  was  properly  instructed  on  this  point.  Lastly 
it  is  said  that  during  the  argument  to  the  jury  one 
of  plaintiff's  attorneys  stated  that  the  plaintiff  had  a 
wife  and  family  to  support,  which  should  be  taken 
into  consideration  in  reaching  the  verdict  and  assess- 
ing the  damages.  The  bill  of  exceptions  discloses  that 
the  defendant's  attorney  objected  to  the  remark  men- 
tioned and  took  an  exception  to  it,  whereupon  opposing 
counsel  reiterated  the  statement,  and  the  defendant 
again  objected  and  took  an  exception.  The  court  was 
not  called  upon  to  rule  upon  the  question  or  to  instruct 
the  jury  to  disregard  the  argument  of  plaintiff's  coun- 
sel. Nothing  further  is  disclosed  than  a  colloquy  be- 
tween the  opposing  attorneys.  We  cannot  reverse  a 
case  except  for  some  error  of  the  court.  Nothing  of 
the  kind  is  shown  here,  and  hence  the  defendant  can 
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take  nothing  on  that  point.  There  was  testimony  on 
behalf  of  the  plaintiff  sufficient  to  take  the  case  to  the 
jury  over  the  motion  for  nonsuit  made  by  the  defend- 
ant. 

No  error  appears  in  the  record,  and  the  judgment  is 
affirmed.  Apfibmbd. 

Mb.  Chief  Justice  Moobb,  Mb.  Justigb  Bsav  and 
Mb.  Justigb  MoBbidb  concur. 

Mb.  Justicb  Eakin  absent 


Motion  to  dismiss  appeal  sustained  October  8,  1916w 

STATE  V.  KEENEY. 

(159  Pac.  1165.) 

Griminal  Law— Anneal— Perfecting  Appeal— Transcript— Statute. 

1.  Under  Sections  1610,  1611,  L.  O.  L.,  whereby  an  appeal  becomes 
perfected  by  serving  and  filing  with  the  clerk  a  notice  of  appeal, 
and  Section  1621,  as  amended  by  Laws  of  1913,  page  496,  proriding 
that  on  appeal  the  clerk  of  the  court  where  the  notice  Uiereof  is 
filed  must,  within  30  days  thereafter,  or  such  further  time  as  the  court 
may  allow,  transmit  a  certified  copy  of  the  notice,  certificate  of  cause, 
if  any,  and  the  judgment-roll,  to  the  clerk  of  the  Supreme  Court, 
an  appeal  will  be  dismissed  for  failure  to  file  the  transcript  within 
the  time  prescribed  by  law,  unless  the  failure  is  shown  to  be  due  to 
the  negligence  of  the  clerk. 

Criminal  Law— Perfected  Appeal— Subsequent  Appeal — Btipnlatioin. 

2.  Where  a  defendant  perfected  his  first  appeal  by  senring  and 
filing  the  notice  required  by  the  statute,  he  thereby  exhaust^  his 
right  of  appeal,  and  it  was  not  within  the  power  of  the  parties  to 
stipulate  for  a  new  notice  and  a  new  appeaL 

From  Multnomah :  Calvin  U.  Gantbnbbin,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  MgBridb. 

The  defendant,  Mordie  Keeney,  was  convicted  in  the 
Circuit  Court  of  Multnomah  County  of  the  crime  of 
arson,  and  on  the  ninth  day  of  November,  1915,  was 
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sentenced  to  imprisonment  in  the  penitentiary.  On 
the  fifteenth  day  of  December,  1915,  he  duly  served 
and  filed  with  the  clerk  of  the  Circuit  Court  a  notice 
of  appeal  to  this  court,  and  upon  the  same  day  pro- 
cured an  order  extending  the  time  to  file  a  transcript 
in  said  cause  until  ninety  days  from  said  date.  Sub- 
sequently the  time  for  filing  such  transcript  was  ex- 
tended up  to  and  including  March  21, 1916.  No  tran- 
script was  filed,  and  upon  April  5, 1916,  the  defendant 
served  and  fileda  second  notice  of  appeal,  and  an  order 
was  made  extending  his  time  to  file  his  transcript  up 
to  and  including  April  10,  1916.  No  transcript  was 
filed.  On  June  15,  1916,  defendant  served  and  filed  a 
third  notice  of  appeal,  and  upon  July  6, 1916,  the  tran- 
script on  appeal  was  filed  in  this  court.  The  state 
filed  affidavits  of  Robert  Hindman,  deputy  district  at- 
torney, and  of  the  clerk  of  the  Circuit  Court,  setting 
forth  these  facts.  The  defendant  filed  counter-affi- 
davits, admitting  the  principal  facts  set  forth  in  the 
affidavits,  but  with  the  following  explanatory  allega- 
tions :  That  prior  to  March  21,  1916,  John  A.  Collier, 
the  deputy  district  attorney,  who  acted  for  the  state 
in  the  trial  of  the  cause,  orally  stipulated  that  defend- 
ant should  have  10  days '  additional  time  to  file  his  bill 
of  exceptions  and  have  transmitted  to  the  Supreme 
Court  his  notice  of  appeal,  certificate  of  probable 
cause,  and  other  documents  necessary  to  perfect  the 
appeal;  that  no  order  of  the  court  was  entered  upon 
said  oral  stipulation,  but  with  the  consent  of  said 
deputy  it  was  determined  that  a  new  notice  of  appeal 
should  be  served ;  that  thereafter,  on  April  5,  1916,  a 
new  notice  was  served,  a  certificate  of  probable  cause 
secured,  and  a  proposed  bill  of  exceptions  served  upon 
the  district  attorney,  and  an  order  obtained  from  the 
court  extending  the  time  to  file  defendant's  transcript 
up  to  and  including  April  10, 1916 ;  that  thereafter,  and 
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prior  to  Apriil  10th,  at  the  request  of  the  deputy  dis- 
trict attorney,  and*to  enable  him  to  examine  the  pro- 
posed bill,  the  matter  was  permitted  to  proceed  until 
he  should  have  sufficient  time  to  make  such  examina- 
tion; that  on  the  ninth  day  of  May,  1916,  a  written 
stipulation  was  entered  into  between  counsel  for  de- 
fendant and  said  deputy  district  attorney,  stipulating 
that  defendant  should  have  to  and  including  June  1, 
1916,  to  prepare  and  file  his  notice  of  appeal,  certifi- 
cate of  probable  cause,  transcript  and  bill  of  excep- 
tions; that  prior  to  June  1,  1916,  at  the  request  of 
the  district  attorney,  further  time  was  granted  him  in 
which  to  file  objections  to  the  bill  of  exceptions;  that 
upon  several  occasions  the  presiding  judge  fixed  a 
date  upon  which  to  settle  the  bill  of  exceptions,  but, 
although  the  attorneys  for  defendant  were  always 
ready  and  willing  to  proceed,  the  matter  was  always 
continued  at  the  request  of  John  A.  Collier,  deputy 
district  attorney,  representing  the  state;  that  no  ap- 
peal has  ever  been  perfected  in  this  cause  until  the 
notice  of  appeal,  bill  of  exceptions,  and  bond,  and 
other  necessary  documents  of  the  transcript,  were 
filed  in  this  court  upon  the  twenty-ninth  day  of  June, 
1916,  and  that  said  bill  was  settled  and  the  transcript 
made  up  with  the  express  consent  of  said  John  A, 
Collier.  Appeal  Dismissed. 

Mr.  Walter  H.  Evans,  District  Attorney,  for  the 
motion. 

Messrs.  Littlefield  £  Maguire,  contra. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1.  If  the  appeal  was  perfected  by  the  service  and  fil- 
ing of  the  first  notice,  this  motion  must  be  allowed,  and 
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such  we  believe  to  be  the  law.  In  civil  cases  an  appeal 
to  this  court  is  perfected  by  serving  the  notice  of  ap- 
peal and  filing  the  necessary  undertaking  for  costs. 
In  criminal  cases,  there  being  no  undertaking  for  costs 
required,  the  appeal  becomes  perfected  by  serving  and 
filing  with  the  clerk  a  notice  of  appeal :  Sections  1610, 
1611,  L.  0.  L.  Section  1621,  L.  0.  L.,  as  amended  in 
1913,  provides : 

**Upon  appeal  being  taken,  the  clerk  of  the  court 
where  the  notice  of  appeal  is  filed  must  within  30  days 
thereafter,  or  such  further  time  as  such  court,  or  the 
judge  thereof  may  allow,  transmit  a  certified  copy  of 
the  notice  of  appeal,  certificate  of  cause,  if  any,  and 
judgment-roll  to  the  clerk  of  the  Supreme  Courf : 
Laws  1913,  p.  496. 

Under  this  section  we  have  frequently  held  that,  un- 
less the  failure  to  file  the  transcript  within  the  time 
prescribed  by  law  was  shown  to  be  due  to  the  negli- 
gence of  the  clerk,  the  rfppeal  would  be  dismissed: 
State  V.  Williams,  55  Or.  143  (105  Pac.  716) ;  State  v. 
Dickerson,  55  Or.  390  (106  Pac.  790) ;  State  v.  Douglas, 
56  Or.  20  (107  Paa  957) ;  State  v.  Webh,  59  Or.  235 
(117  Pac.  272). 

2.  The  defendant,  having  perfected  his  first  appeal 
by  serving  and  filing  the  notice  required  by  the  stat- 
ute, thereby  exhausted  his  right  of  appeal:  Schmeer 
V.  Schmeer,  16  Or.  243  (17  Pac.  864) ;  Golufhhia  City 
Land  Go.  v.  RuM,  70  Or.  246  (134  Pac.  1035,  141  Pac. 
208) ;  BrUl  v.  Meek,  20  Mo.  358.  The  right  of  appeal 
having  been  exhausted,  it  was  not  within  the  power 
of  the  parties  to  stipulate  for  a  new  notice  and  a  new 
appeal,  even  if  they  had  done  so.  A  transcript  con- 
taining the  first  notice  of  appeal  is  not  here,  and  we 
are  not  now  called  upon  to  pass  upon  the  question  as 
to  whether  there  was  a  sufficient  excuse  for  defend- 
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ant's  failure  to  file  his  transcript  pursuant  to  that 
notice. 

It  sufficiently  appears  that  the  present  appeal  was 
taken  after  the  right  to  take  it  had  been  exhausted, 
and  it  is  therefore  dismissed.  Dismissed. 


Motion  to  dismiss  appeal  allowed  October  8,  1916. 

BERTIN  &  LEPORI  v.  MATTISON. 

(159  Pac.  1167.) 

Aiipeal    and    Error— DiBpo8itlon—-FoUowing   Mandate    of    Supreme 
Court. 

1.  Where  the  mandate  of  the  Supreme  Court  directs  speciflcallj 
what  judgment  shall  be  entered  by  the  lower  court,  the  latter's  duty 
is  to  follow  the  direction  implicitly;  it  being,  in  effect,  the  judgment 
orf  the  Supreme  Court,  which  the  lower  court,  after  entering,  has  no 
authority  to  set  aside,  or  to  grant  new  trial. 

Appeal  and  Error — Judgment  on  Remand. 

2.  An  appeal  does  not  lie  from>t  judgment  entered  by  the  lower 
court  pursuant  to  the  mandate  of  the  Supreme  Court,  in  the  absence 
of  suggestion  that  the  judgment  and  mandate  are  broader  than 
eesentiaL 

From  Clatsop:  James  A.  Eakin,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  McBbide. 

Action  by  Bertin  &  Lepori  against  N.  Mattison, 
Martin  Franciscovich,  and  Panl  Bakotich.  There  was 
verdict  for  plaintiffs  against  defendant  Franciscovich, 
whereupon  plaintiffs  moved  for  judgment  on  the  ver- 
dict against  Franciscovich,  while  the  latter  moved  for 
a  judgment  non  obstante  against  plaintiffs,  which 
motion  was  allowed,  plaintiffs  appealing,  the  judg- 
ment being  reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  judgment  for  plaintiffs,  which 
was  done,  defendant  Fanciscovich  moving  for  a  new 
trial  and  appealing  from  denial  thereof. 

Appeal  Dismissed. 
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Mr.  Marion  B.  Meacham  and  Mr.  C.  W.  Mullins,  for 
the  motion. 

Mr.  George  G.  and  Mr.  A.  G.  Fulton,  contra. 

Mb,  Justice  McBridb  delivered  the  opinion  of  the 
court. 

This  is  a  motion  to  dismiss  an  appeal.  The  circnm- 
stances  are  as  follows:  On  Jnne  29,  1912,  plaintiffs 
brought  an  action  to  recover  from  defendants  upon  a 
promissory  note.  By  a  plea  in  abatement  defendants 
challenged  plaintiffs '  right  to  maintain  the  action,  and 
prevailed  in  the  lower  court,  but  upon  appeal  here  the 
judgment  was  reversed,  and  the  cause  remanded  to 
the  Circuit  Court  for  further  proceedings:  Bertin  & 
Lepori  v.  Mattison,  69  Or.  470  (139  Pac,  330).  There- 
after Franciscovich  and  Bakotich  answered  to  the 
merits,  and  upon  a  trial  before  a  jury  a  verdict  was 
returned  in  favor  of  plaintiffs  and  against  defendant 
Franciscovich.  Thereupon  plaintiffs  moved  for  judg- 
ment on  the  verdict  against  Franciscovich,  defendant 
Bakotich  moved  for  a  judgment  for  costs  against  plain- 
tiffs, and  defendant  Franciscovich  moved  for  a  judg- 
ment non  obstante  against  plaintiffs,  which  motion  was 
allowed.  Plaintiffs  appealed  to  this  court,  where  the 
judgment  was  reversed,  and  the  cause  remanded  to  the 
Circuit  Court,  with  directions  to  enter  a  judgment  for 
plaintiffs:  Bertin  &  Lepori  v.  Mattison,  80  Or.  354, 
(157  Pac.  153).  Within  one  day  after  the  judgment 
upon  the  mandate  was  entered  defendant  Francisco- 
vich moved  for  a  new  trial,  which  being  denied,  he 
caused  a  bill  of  exceptions  to  be  prepared  and  signed 
and  brought  his  appeal  to  this  court. 

1,  2.  The  rule  seems  to  be  invariable  that,  where  the 
mandate  of  the  Supreme  Court  directs  specifically  what 
judgment  shall  be  entered  by  the  lower  court,  its  duty 
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is  to  follow  that  direction  implicitly ;  it  being,  in  effect, 
the  judgment  of  the  Supreme  Court:  3  Cyc.  481;  2 
E.  C.  L.,  p.  33,  §  12;  3  C.  J.  541,  §  378;  Apex  Trans- 
portation Co.  V.  Garhade,  32  Or.  582  (52  Pac  573,  54 
Pac.  367,  882,  62  L.  E.  A.  513) ;  State  v.  Anthony,  65 
Mo.  App.  543.  Being  in  effect  the  judgment  of  the 
Supreme  Court,  the  lower  court  has  no  authority  after 
entering  such  judgment  to  set  it  aside  or  to  grant  a 
new  trial :  State  v.  Anthony,  supra. '  An  appeal  from 
such  judgment  would  be,  in  effect,  an  appeal  to  this 
court  from  its  own  judgment  It  is  possible  that  the 
judgment  and  mandate  here  was  broader  than  was 
essential,  and  that  upon  a  showing  that  defendants  de- 
sired to  question  the  rulings  of  the  lower  court  in  the 
admission  or  rejection  of  testimony,  or  for  any  other 
reason,  the  order  would  have  been  restricted  to  direct- 
ing the  lower  court  to  set  aside  the  judgment  non  ob- 
stante, and  thereafter  to  take  such  further  proceed- 
ings as  should  seem  proper.  Such  was  the  mandate 
in  the  case  of  Fisk  v.  Henarie,  15  Or.  89  (13  Pac.  760), 
cited  by  defendants^  counsel,  and  that  very  circum- 
stance distinguishes  that  case  from  the  one  at  bar. 
But  in  this  case,  as  in  Apex  Transportation  Co.  y. 
Oarhade,  32  Or.  582  (52  Pac.  573,  54  Pac.  367,  882,  62 
L.  E.  A.  513),  in  the  absence  of  such  a  suggestion,  we 
must  hold  the  judgment  conclusive,  and  not  appeal- 
able. There  is  a  contention  by  plaintiffs  that  defend- 
ant Franciscovich  should  be  penalized  for  a  frivolous 
appeal ;  but  since  the  amendment  of  the  statute  relat- 
ing to  appeals  (Laws  1911,  p.  152)  there  has  been  no 
case  in  this  court  involving  this  question,  and  some  of 
the  provisions  of  that  amendment  furnish  at  least  plau- 
sible ground  for  his  contention.  While  we  must  re- 
solve the  contention  against  him,  we  find  it  far  from 
frivolous. 
The  appeal  is  dismissed.  Dismissbd. 
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Bubmitted  on  briefs  October  3,  affirmed  October  5,  1916* 

WEBSTER  V.  BOYER. 

(159  Pac.  1166.) 

Justices  of  tbe  Peace— Tenure— "Court"— "Jndgo.** 

1.  Within  Article  Vn,  Sections  1,  2,  of  the  ConBtitution,  as  amended 
November  8,  1910,  providing  that  the  judicial  power  shall  be  vested 
in  the  Supreme  Court  and  such  other  courts  as  may  be  created  bj 
law,  that  the  judges  thereof  shall  be  elected  for  six  years,  and  that 
the  courts  and  judicial  system,  except  as  expressly  changed  by  the 
amendment  shall  remain  as  at  present  till  otherwise  provided,  a  Jus- 
tice's Court  is  a  "court"  and  a  justice  of  the  peace  a  "judge'';  the 
original  sections  providing  for  justices  of  the  peace  with  limited 
judicial  powers. 

From  Marion:  William  Galloway,  Judge, 

In  Banc.    Statement  by  Mb,  Justice  McBridb. 

This  is  a  suit  for  injunction  by  Daniel  Webster 
against  U.  G.  Boyer. 

The  complaint  shows  that  at  the  general  election  for 
1912  the  plaintiff  was  elected  justice  of  the  peace  for 
Salem  precinct,  in  Marion  County,  and  still  holds  said 
office ;  that  at  the  primary  nominating  election  held  in 
May,  1916,  R.  C.  Wygant  was  nominated  for  justice 
of  the  peace  for  said  precinct,  and  a  certificate  of  nomi- 
nation issued  to  him;  that  the  defendant,  the  county 
clerk,  imless  restrained,  will  place  the  name  of  said 
Wygant  upon  the  official  ticket  to  be  voted  at  the  en- 
suing November  election,  and,  as  the  said  Wygant  is 
the  only  candidate  for  said  office,  the  defendant  will 
after  such  election  issue  to  him  a  certificate  of  election, 
thereby  causing  irreparable  injury  and  interminable 
confusion  by  reason  of  the  fact  that  there  will  be  two 
persons  each  claiming  to  hold  and  exercise  the  duties 
of  justice  of  the  peace  in  said  precinct.  Other  allega- 
tions not  necessary  to  detail  here  appear.  The  prayer 
of  the  complaint  is  for  an  order  enjoining  defendant 
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from  placing  Wygant's  name  upon  the  ballot.  That 
part  of  the  Constitution  applicable  to  this  case  is  found 
in  Article  VII,  Sections  1  and  2,  as  amended  November 
8,  1910,  which  are  as  follows : 

**The  judicial  power  of  the  state  shall  be  vested  in 
one  Supreme  Court  and  in  such  other  courts  as  may 
from  time  to  time  be  created  by  law.  The  judges  of 
the  Supreme  and  other  courts  shall  be  elected  by  the 
legal  voters  of  the  state  or  of  their  respective  districts 
for  a  term  of  six  years.  •  •  The  courts,  jurisdiction, 
and  judicial  system  of  Oregon,  except  so  far  as  ex- 
pressly changed  by  this  amendbnent,  shall  remain  as 
at  present  constituted  until  otherwise  provided  by 
law.  •  •  '^ 

There  was  a  demurrer  to  the  complaint,  which  being 
overruled,  and  defendant  refusing  to  plead  further, 
there  was  a  decree  enjoining  defendant  from  placing 
the  name  of  R.  C.  Wygant  upon  the  ballot,  from  which 
decree  defendant  appeals. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affibmbd. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  Ernest  R.  Ringo,  District  Attorney. 

For  respondent  there  was  a  brief  presented  over  the 
names  of  Messrs.  McNary  d  McNary  and  Mr.  EverU 
M.  Page. 

Mb.  Justice  MoBbide  delivered  the  opinion  of  the 
court. 

1.  Two  questions  are  raised  by  the  briefs  upon  this 
appeal :  Is  a  Justice's  Court  a  ^'courf  and  is  a  justice 
of  the  peace  a  '^judge"  within  the  meaning  and  intent 
of  Article  VII  of  Sections  1  and  2  of  the  Constitution  t 
"We  answer  both  questions  in  the  afiirmative.    Article 
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Vn  of  Sections  1  and  2  of  our  original  Constitution 
were  as  follows : 

**The  judicial  power  of  the  state  shall  be  vested  in  a 
Supreme  Court,  Circuit  Courts  and  County  Court, 
which  shall  be  courts  of  record,  having  general  juris- 
diction, to  be  defined,  limited  and  regulated  by  law, 
in  accordance  with  this  Constitution.  Justices  of  the 
peace  may  also  be  invested  with  limited  judicial 
powers,  and  municipal  courts  may  be  created  to  ad- 
minister the  regulations  of  incorporated  towns  and 
cities.  The  Supreme  Court  shall  consist  of  four  jus- 
tices, to  be  chosen  in  districts  by  the  electors  thereof, 
who  shall  be  citizens  of  the  United  States,  and  who 
shall  have  resided  in  the  state  at  least  three  years  next 
preceding  their  election,  and  after  their  election,  to 
reside  in  their  respective  districts.  The  number  of 
justices  and  districts  may  be  increased,  but  shall  not 
exceed  five,  until  the  white  population  of  the  state  shall 
amount  to  one  hundred  thousand,  and  shall  never  ex- 
ceed seven;  and  the  boundaries  of  districts  may  be 
changed,  but  no  change  of  district  shall  have  the  effect 
to  remove  a  judge  from  office,  or  require  him  to  change 
his  residence  without  his  consent.  *  * 

It  will  be  observed  that  the  sections  as  amended  omit 
all  reference  to  justices  of  the  peace  eo  nomine,  but 
vest  judicial  power  in  the  Supreme  Court  and  *'such 
other  courts  as  may  from  time  to  time  be  provided  by 
law. ' '  But  for  the  proviso  in  Article  VII,  Section  2, 
the  whole  system  of  Circuit  Courts,  County  Courts, 
and  Justices'  Courts  would  have  been  repealed.  If 
Justices'  Courts  exist  now,  it  is  because  they  are  in- 
cluded among  the  courts  preserved  by  the  terms  of 
Section  2.  It  is  not  conceivable  that  the  framers  of 
the  amended  Article  VII  intended  to  abolish  Justices' 
Courts  and  thus  leave  a  hiatus  in  our  judicial  system 
to  be  filled  by  subsequent  legislation.  The  Constitu- 
tion of  Georgia  (Article  VI,  Section  1)  is  similar  to 
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our  original  Constitution  in  respect  to  the  distribution 
of  judicial  powers.    It  reads  : 

*'The  judicial  powers  of  this  state  shall  be  vested  in 
the  Supreme  Court,  Superior  Courts,  courts  of  ordi- 
nary, and  justices  of  the  peace.'' 

In  State  v.  Port  (C.  C),  3  Fed.  117, 123,  the  court  in 
construing  this  provision  says : 

'* A  justice  of  the  peace  is  therefore  an  officer,  clothed 
with  judicial  powers,  when  acting  in  his  capacity,  and 
within  his  jurisdiction  he  is,  to  all  intent  and  purposes, 
a  court.'' 

See,  also,  Tissler  v.  Rhei/n,  130  HI.  110  (22  N.  E. 
848) ;  Scott  V.  Spiegel,  67  Conn.  349  (35  Atl.  262). 

In  our  statutes  and  reports,  as  well  as  in  common 
parlance,  the  proceedings  before  a  justice  of  the  peace 
are  always  referred  to  as  proceedings  in  '* Justices' 
Courts,"  and  it  is  only  fair  to  presume  that  when  the 
amendment  of  1910  speaks  of  courts  it  was  intended 
to  include  all  courts  and  all  tribunals  then  generally 
called  and  recognized  as  courts.  Being  by  the  Con- 
stitution invested  with  judicial  powers,  it  would  seem 
to  follow  naturally  that  a  justice  of  the  peace  is  a 
judge.  By  title  he  is  a  justice  of  the  peace,  by  func- 
tion he  is  a  judge — ^just  as  judges  of  this  court  are  by 
title  justices,  and  by  function  judges.  In  New  York 
it  has  been  frequently  held  that  statutes  relating  to 
judges  should  be  construed  as  applying  to  justices  of 
the  peace.  Thus,  where  the  statute  declared  that  no 
judge  of  any  court  could  sit  in  any  cause  in  which  he 
was  interested,  it  was  held  that  the  term  * 'judge"  in- 
cluded a  justice  of  the  peace :  Edwards  v.  Russell,  21 
Wend.  (N.  Y.)  63;  Bdldwm  v.  McArthur,  17  Barb. 
(N.  Y.)  414 ;  Foot  v.  Morgan,  1  Hill  (N.  Y.),  654.  And 
so,  where  the  statute  declared  that  no  judge  of  any 
court  should  have  a  voice  in  the  decision  of  any  cause 
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in  which  he  had  been  attorney  or  solicitor,  it  was  held 
that  a  justice  of  the  peace  was  a  judge  within  the  mean- 
ing of  the  law:  Carrington  v.  Andrews,  12  Abb.  Pr. 
(N.  Y.)  348. 

We  are  of  the  opinion  that  a  Justice  *s  Court  is  a 
court  and  a  justice  of  the  peace  a  judge  within  the 
meaning  and  intent  of  Article  VII,  Sections  1  and  2, 
of  the  Constitution,  as  amended  in  1910 ;  and  that  plain- 
tiff is  entitled  to  hold  the  office  of  justice  of  the  peace 
for  the  term  of  six  years  from  January  1, 1913. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbd. 


Argued  September  18,  defendant  disbarred  October  10,  191(^. 

STATE  EX  Eel.  v.  FAKRIN. 

(160  Pac.  124.) 

Payment— Blgbt  to  Receipt. 

1.  Under  section  876,  L.  O.  L.,  providing  that  whoever  pays  money 
is  entitled  to  a  receipt  therefor  from  the  person  to  whom  the  pay- 
ment is  made,  and  may  demand  a  proper  signature  as  a  condition  of 
the  payment,  an  attorney  employed  to  collect  claims,  who  kept  his 
clients  advised  of  the  true  state  of  the  business,  and  promptly,  on 
receipt  of  their  money  from  the  debtor,  paid  them  what  was  due 
them  under  the  agreement  for  collection,  was  entitled  to  a  receipt 
for  the  money. 

Attorney  and  Client— Saspenalon— Deceit— Btatute. 

2.  Under  section  1092,  L.  0.  L.,  providing  that  an  attorney  may 
be  removed  or  suspended  for  being  guilty  of  any  willful  deceit  or 
misconduct  in  his  profession,  where  an  attorney,  handling  claims  for 
collection,  after  being  notified  by  the  debtor  that  it  would  pay  in 
full  on  presentation  of  the  bill,  wrote  his  client  to  ascertain  the  least 
the  claim  would  be  compromised  for,  thus  intimating  that  the  matter 
was  yet  unsettled,  and,  after  receiving  two  checks  for  the  amount 
of  the  claim  from  the  debtor,  which  he  indorsed  without  authority 
and  cashed,  did  not  admit  that  he  had  collected  the  money  until  his 
client  had  direct  communication  with  the  debtor,  such  attorney  will 
be  suspended  from  membership  of  the  bar  for  one  year. 

[As  to  causes  and  proceedings  for  disbarment  of  attorneys, 
and  the  power  of  courts  to  disbar,  see  notes  in  96  Am.  Dec.  883; 
46  Am.  8t  Bep.  71.] 
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Original  proceeding  in  disbarment. 

Department  1.    Statement  Per  Curiam. 

Original  proceeding  by  the  State  of  Oregon  before 
the  Supreme  Court,  on  the  relation  of  John  McCourt, 
John  H.  McNary,  0.  P.  Coshow,  Loring  K.  Adams 
and  Alfred  Hampson,  comprising  the  grievance  com- 
mittee of  the  Oregon  Bar  Association,  to  secure  the 
disbarment  of  George  N.  Farrin,  as  a  practicing 
lawyer.  Defendant  suspended  from  membership  of 
the  bar  of  the  court  for  one  year. 

Defendant  Suspended. 

Mr.  Elton  Watkins,  for  the  relators. 

Mr.  C.  H.  Libby,  for  defendant. 

Opinion  Per  Curiam. 

This  is  an  original  proceeding  in  this  court  in  the 
name  of  the  state  upon  the  relation  of  the  grievance 
committee  of  the  Oregon  Bar  Association  to  secure 
the  disbarment  of  the  defendant  as  a  practicing 
lawyer.  He  was  associated  with  Frank  G.  Micelli  in 
the  practice  of  law  in  Portland.  It  is  stated  in  the 
complaint  and  admitted  in  the  evidence  that  Micelli 
had  nothing  whatever  to  do  with  the  transaction  in 
question,  and  is  not  in  any  way  to  blame  or  respon- 
sible for  the  matters  of  which  complaint  is  made. 
For  convenience  of  designation,  therefore,  the  de- 
fendant will  be  referred  to  as  such  or  as  the  firm. 
Two  brothers,  J.  A.  and  Alvin  Smith,  had  a  demand 
of  $200  each  against  the  Weyerhauser  Land  Company 
to-be  mentioned  as  ''the  company''  for  patroling 
timber  lands  in  southern  Oregon  during  the  year 
1910.  They  were  somewhat  in  doubt  about  who  was 
liable  to  them  for  their  services  and  had  been  unable 
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to  collect  for  them.  During  the  month  of  April,  1914, 
they  placed  their  claim  in  the  hands  of  the  firm  of 
Farrin  &  Micelli  for  collection.  The  business  was  in- 
trusted -entirely  to  the  defendant  Farrin.  The  com- 
pany had  a  Portland  office  and  also  one  in  Tacomd, 
Washington.  The  defendant  on  April  13th  addressed 
a  letter  over  his  firm  name  to  the  company  demand- 
ing payment  of  the  claim.  The  latter  responded 
promising  to  look  into  the  matter,  saying  that  the 
transaction  in  the  beginning  was  under  the  super^ 
vision  of  an  agent  then  in  Washington,  D.  C,  and  that 
it  should  receive  prompt  attention  and  decision  on 
his  return.  This  phase  of  the  matter  was  the  subject 
of  several  letters  from  the  company  to  the  firm.  On 
May  22,  1914,  he  wrote  to  them  a  very  shirp  demand 
for  the  payment  of  the  money.  On  June  1, 1914,  writ- 
ing from  the  Tacoma  office  the  company  informed  the 
firm  that  Mr.  McCormack  the  agent  already  men- 
tioned recommended  payment  in  full  of  the  claim  of 
$400,  and  closed  by  saying  in  substance  that  if  the 
defendant  would  submit  a  bill  for  the  amount  the 
company  would  send  to  him  a  check  for  it.  On  the  3d 
of  the  same  month  the  company  writing  from  Tacoma 
to  the  defendant  acknowledged  his  letter  with  the  bills 
of  the  Smiths  for  $200  each,  and  returned  them,  with 
two  checks  for  the  same,  payable  to  the  order  of  the 
Smiths  for  $200  each,  and  asked  the  defendant  to  have 
the  bill  receipted  and  mailed  to  the  company.  On 
this  same  third  day  of  June,  1914,  although  he  had 
been  notified  as  stated  by  the  letter  of  the  company 
of  date  June  1st  that  the  bills  would  be  paid  in  full 
on  presentation,  the  defendant  in  the  firm's  name 
wrote  to  Alvin  Smith  to  this  effect: 

**I  have  been  continually  working  on  the  case  of 
yourself  and  brother  J.  A.  v.  Weyerhauser  Timber 
Company  with  very  much  success.*' 
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He  then  continues  substantially  asking  that  the 
Smiths  let  him  know  the  least  they  Would  compromise 
for,  stating  that  he  thought  he  could  get  $100  or  pos- 
sibly $200  in  full  settlement  of  all  claims,  and  closed 
by  asking  his  addressee  to  tell  him  the  best  he  would 
do,  and  that  in  turn  the  writer  would  do  the  best  he 
could  in  the  matter.  The  next  in  order  in  the  cor- 
respondence is  a  letter  from  the  company  to  the  de- 
fendant reminding  him  that  on  June  3d,  the  company 
had  sent  him  two  checks  for  $200,  but  had  had  no 
acknowledgment  of  the  same.  On  that  same  date  the 
company  wrote  J.  A.  Smith,  stating  that  they  had 
sent  to  the  firm  on  June  3d  checks  covering  the 
amount.  On  July  6th  the  company  notified  the  firm 
about  having  written  to  the  Smiths  on  the  subject. 
Following  this,  on  July  8th,  the  defendant  wrote  to 
the  Smiths,  saying: 

**We  have  succeeded  in  getting  a  settlement  from 
the  Weyerhauser  Timber  Companjr  for  your  account 
and  are  sending  you  herewith  receipts  to  sign.  Upon 
receiving  the  same  we  will  forward  a  check  to  you.'* 

On  July  13th  Alvin  Smith  wrote  to  Micelli  an  indi- 
vidual letter  informing  him  that  the  Smiths  had  re- 
ceived a  letter  from  the  company,  saying  that  they 
had  paid  the  firm  on  June  3d  and  demanding  that  the 
amount  be  forwarded  to  the  Smiths  without  delay, 
saying  that  they  could  not  receipt  for  the  money  until 
they  received  it.  On  July  16th  the  defendant  wrote 
to  Smith  substantially  that  the  Weyerhauser  firm  was 
willing  to  settle,  but  not  until  they  got  a  receipt  for 
$200  each,  and  requested  them  to  send  such;  that  the 
defendant's  firm  would  hold  it  and  get  such  settle- 
ment as  they  could  turning  over  the  receipt  and  send- 
ing to  the  Smiths  their  amount  of  the  collection.  On 
July  18th  Alvin  Smith  wrote  to  the  firm  declaring 
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that  in  their  letter  of  July  8th  already  referred  to 
they  did  not  send  any  receipts.  He  again  called  at- 
tention to  the  fact  that  the  company  claimed  to  have 
made  payment  on  June  3d.  Again  on  July  18th  the 
company  reminded  the  defendant's  firm  that  Smith 
claimed  not  to  have  received  the  money  in  payment  of 
his  claim  and  requested  that  the  defendant  get  the 
Smiths'  receipts.  Finally,  on  August  31st,  the  mat- 
ter seemed  to  have  gotten  into  the  hands  of  John  D. 
fioss  of  Marshfield.  Acting  for  the  Smiths,  he  ad- 
dressed a  letter  to  the  firm,  saying  that  the  Smiths 
refused  to  sign  the  receipts  for  $400  on  payment  of 
only  $200.  He  recited  a  history  of  the  transaction, 
quoted  parts  of  the  letters  to  the  Smiths,  demanded 
that  the  defendant  pay  $360,  and  suggested  sending 
the  money  to  the  First  National  Bank  at  Marshfield 
to  be  paid  on  delivery  of  the  receipts.  On  September 
10th  the  defendant  replied  in  his  firm  name  to  Goss, 
saying  he  was  ready  to  pay  the  Smiths  $100  received 
on  the  collection  on  execution  of  a  receipt  to  Weyer- 
hauser,  and  declared  that  the  money  would  be  held 
by  the  defendant's  firm  until  the  receipt  was  sent 
through  the  bank  to  be  paid  the  Smiths  on  delivery 
of  the  receipt  in  full,  the  defendant's  firm  retaining 
one  half  of  the  collection,  as  he  stated,  **  according  to 
agreement."  At  the  bottom  this  is  initialed  F.  G.  M., 
E.  E.  L.,  as  though  F.  G.  Micelli  had  dictated  to  the 
stenographer,  whose  initials  were  E.  E.  L.  The  de- 
fendant admits  that  he  himself  wrote  this  letter.  The 
last  chapter  in  the  exhibits  on  the  case  are  two  re- 
ceipts, *'pro  tcmto^^  one  from  each  of  the  Smiths  for 
$100  to  the  Weyerhauser  Land  Company  under  date 
of  January  30,  1915. 

Alvin  Smith  testifies  that  he  put  the  account  into 
th'e  hands  of  the  firm  for  collection  to  compromise  or 
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do  any  way  to  get  it  or  any  part  of  it  and  he  would 
be  satisfied.  He  says  there  was  nothing  said  about 
the  charge  for  collection.  Micelli  says  there  was 
nothing  definite  stated  on  that  subject.  On  the  other 
hand,  the  defendant  declares  that  afterward  Smith 
returned  to  the  office  and  told  him  he  would  give  him 
one  half  of  the  amount  collected  as  his  fee  for  his  ser- 
vices. Without  any  authority  except  what  might  be 
implied  by  having  been  intrusted  with  the  collection 
of  the  claim,  Farrin  indorsed  the  two  checks  sent  hy 
the  company  writing  the  name  of  the  payee  on  the 
back,  Alvin  Smith  in  one  case,  and  J.  A.  Smith  in 
the  other.  The  two  names  are  written  in  different 
handwriting.  They  are  not  signed  Alvin  Smith  by 
G.  N.  Farrin,  and  J.  A.  Smith  by  G.  N.  Farrin,  but 
simply  the  names  of  the  payee.  He  attributes  the 
difference  in  the  appearance  of  the  two  names  he 
wrote  on  the  checks  to  the  fact  that,  as  he  states,  he 
used  a  sharp  pen  for  one  and  a  stub  pen  for  the  other. 
He  delivered  these  to  a  man  named  Cone,  who  nego- 
tiated them  to  the  Scandinavian-American  Bank  in 
Portland  on  June  5,  1914,  receiving  his  money  on  the 
Alvin  Smith  check  and  depositing  the  other  for  col- 
lection. The  latter  was  finally  paid  and  the  defend- 
ant received  the  entire  proceeds  of  $400.  Micelli  tes- 
tifies that  when  he  received  the  individual  letter  from 
the  Smiths  he  asked  the  defendant  if  he  had  collected 
the  money,  and  the  latter  responded  that  he  had  not. 
This  letter  was  dated  July  13,  1914. 

There  is  no  distinct  admission  in  any  of  the  defend- 
ant's letters  that  he  had  the  money  until  September 
10,  1914,  in  answer  to  the  letter  from  Goss.  On  the 
contrary,  after  having  been  notified  by  the  company 
in  its  letter  of  June  1st  that  they  would  pay  the  full 
amount  of  $400  on  presentation  of  the  bill,  he  wrote 
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to  Alvin  Smith  and  wanted  to  know  the  least  the  claim 
would  be  compromised  for,  intimating  that  the  matter 
was  yet  unsettled.  It  is  a  marked  coincidence  that 
it  was  not  until  the  Smiths  had  direct  communication 
from  the  company  and  he  had  been  stirred  up  by  the 
letter  of  Goss  that  the  defendant  directly  admitted 
that  he  had  collected  the  money.  The  tone  of  his  cor- 
respondence up  to  that  time  was  to  the  effect  that  the 
company  was  demanding  a  receipt  direct  from  the 
Smiths  as  a  condition  precedent  to  paying  the  money, 
when  in  fact  the  company  had  made  receipts  a  condi- 
tion subsequent.  It  is  not  altogether  a  dispute  be- 
tween an  attorney  and  his  client  about  the  fee  of  the 
former. 
1,  2.  It  is  said  in  Section  1092,  L.  0.  L. : 

**An  attorney  may  be  removed  or  suspended  by  the 
Supreme  Court  for  either  of  the  following  causes, 
arising  after  his  admission  to  practice.  *  *  3.  For 
being  guilty  of  any  willful  deceit  or  misconduct  in  his 
profession.  •  •  " 

The  quality  of  deceit  is  written  large  throughout 
the  correspondence  of  the  defendant  with  his  clients. 
Knowing  full  well  that  the  claim  would  be  paid  in  full 
on  presentation,  he  magnifies  his  office  and  pretends 
that  the  matter  is  still  open  for  adjustment  and  com- 
promise. This  was  evidently  intended  to  deceive  and 
mislead  those  whom  he  represented.  If  he  could 
have  been  equipped  with  receipts  in  full  for  the  $400 
he  might  have  pocketed  the  entire  amount  and  flaunted 
them  in  the  face  of  his  clients  as  a  bar  to  their  claim 
for  the  money. 

It  was  his  duty  to  keep  his  employers  advised  of 
the  true  state  of  the  business  and  promptly  on  receipt 
of  their  money  to  have  paid  them  their  just  dues, 
whether  it  be  50  or  90  per  cent  of  the  collection.    On 
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doing  so  he  would  have  been  entitled  to  a  receipt  for 
the  money,  under  Section  876,  L.  0.  L.,  reading  thus : 

**  Whoever  pays  money,  or  delivers  an  instrument 
or  property,  is  entitled  to  a  receipt  therefor,  from  the 
person  to  whom  the  payment  or  delivery  is  made,  and 
may  demand  a  proper  signature  to  ^uch  receipt  as  a 
condition  of  the  payment  or  delivery.'* 

Evidently  these  are  concurrent  conditions,  and  he 
had  no  right  to  demand  a  receipt  in  full  as  a  condition 
precedent  to  sending  them  the  mpney.  If  he  had 
desired  to  act  fairly  and  honestly  with  the  Smiths  he 
could  have  sent  the  money  promptly  to  some  respon- 
sible banking  institution  near  their  residence  with  in- 
structions  to  pay  it  to  them  on  execution  of  the  neces- 
sary receipts. 

The  conduct  of  the  defendant  is  not  in  accordance 
with  the  ethics  of  the  profession,  and,  for  the  protec- 
tion of  the  court  and  of  clients  in  general,  for  the 
proper  administration  of  justice,  and  to  maintain  the 
dignity  and  purity  of  the  practice  of  law,  it  is  ordered 
that  the  defendant  be  suspended  from  a  membership 
of  the  bar  of  this  court  for  the  period  of  one  year. 

Defendant  Suspended. 
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Argaed  September  12,  affirmed  October  10,  1910. 

STATE  V.  STILES.* 

(160  Pac.  126.) 

Emb6szl«m«nt— Irfuroeny  by  Bailee — Bvldence — Sufficiency. 

1.  In  a  prosecution  for  larceny  by  bailee,  alleged  to  bave  been 
committed  by  a  real  estate  broker  in  retaining  as  a  commission  a 
sum  of  money  received  from  a  prospective  purchaser  as  a  first  pay- 
ment of  purchase  price,  evidence  held  sufficient  to  sustain  a  finding 
that  the  purchaser  parted  with  title  to  the  money  conditionally  and 
Only  in  case  her  proposal  to  give  a  chattel  mortgage  in  part  payment 
should  be  accepted  by  the  owner  of  the  proper^. 

[As  to  what  constitutes,  and  who  may  commit,  embezzlement, 
see  note  in  87  Am.  St.  Bep.  19.] 

Oilminal  Law—Appeal  and  Error— Bevlew— Invited  Error. 

2.  Where  defendant's  counsel  on  direct  examination  asked  the 
owner  of  the  property  if  he  confirmed  the  sale  as  reported  to  him, 
error  in  permitting  the  witness  on  cross-examination  to  answer  sub- 
stantially the  identical  question,  which  called  for  a  conclusion  of  the 
witness,  was  invited. 

Bmbezzleiinent— Evidence — Admlwriblllty— Statute. 

3.  Under  Section  1Q56,  L.  O.  L.,  making  it  larceny  for  any  bailee 
of  money,  etc.,  to  wrongfully  convert  or  neglect  or  refuse  to  deliver 
or  account  for  money  bailed,  etc.,  according  to  the  trust,  intent  not 
being  an  element  of  the  crime,  the  exclusion  of  testimony  of  the 
owner  of  the  property  tending  to  show  the  intent  with  which  the 
money  was  retained  by  the  broker  was  not  error. 

Oximinal  Law— Trial— InstmctlDng—-AJwninlng  Facts. 

4.  A  requested  instruction  that  if  the  jury  found  that  the  owner 
of  the  property  approved  the  terms  of  the  contract  of  sale  at  or 
about  the  time  it  was  signed  then  the  sale  was  confirmed  according  to 
the  terms  of  the  contract,  and  there  would  be  no  larceny  by  defendant 
in  retaining  the  money,  and  they  should  acquit  defendant,  was  prop- 
erly refused  as  assuming  that  certain  terms  offered  by  owner  were 
accepted  by  prospective  purchaser,  and  not  submitting  the  question 
whether  such  a  contract  was  consummated. 

Embezzlement — ^Mal— InstmctionB. 

5.  A  requested  instruction  that  under  the  terms  of  the  contract 
in  evidence  when  the  money  was  delivered  to  defendant,  title  passed 
with  possession,  and  its  retention  would  not  constitute  larceny,  was 
properly  refused,  there  being  evidence  that  the  money  was  deUvered 
conditionally. 


*For  authorities  passing  on  the  question,  effect  of  fact  that  one  en- 
titled to  commissions  out  of  fund,  upon  his  prosecution  for  embezzle- 
ment, hi  case  he  retains  the  whole  sum,  see  note  in  18  L.  B.  A.  (N.  S.) 
611.  BiPOiKrEE. 

SI  Or.— S2 
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Orindiial  Law— Trial— Instmctlons. 

6.  An  instruction  defining  the  word  "bailee/'  althongh  not  predi- 
cated on  any  evidence,  was  not  error,  since  the  defendant  haying  been 
charged  with  the  crime  of  larceny  by  bailee,  the  definition  of  the 
word,  or  a  general  description  of  the  relation  which  it  implies,  was 
proper. 

Orimiiua  Law— TkUl— Ikistnictioiis. 

7.  An  instruction  that  if  the  state  proved  beyond  a  reasonable 
donbt  that  the  sale  was  not  confirmed,  tnat  the  money  was  delivered 
to  defendant  and  that  defendant  failed  to  return  it  on  demand,  and 
contrary  to  the  provision  of  his  trust,  the  jury  should  find  defendant 
guilty,  the  remainder  of  the  instruction  to  which  no  exception  was 
taken  being  that  if  the  state  failed  to  prove  these  various  proposi-. 
tions  beyond  a  reasonable  doubt,  the  jurv  should  find  defendant  not 
guilty,  was  properly  given,  as  supported  by  evidence  that  the  money 
was  delivered  to  defendant  conditionally. 

From  Multnomah:  Calvin  U.  Gantbnbbin,  Judge. 

The  defendant,  H.  A.  Stiles,  was  indicted,  tried  and 
convicted  of  the  crime  of  larceny  by  bailee,  and  he 
appeals.  A  statement  of  the  facts  will  be  found  in 
the  opinion  of  the  court.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Wilson  T.  Hume  and  Mr.  H.  Daniel,  with  an  oral 
argument  by  Mr.  Hume. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  C.  C.  Hvndman,  Deputy  District  Attorney,  and 
Mr.  Walter  H.  Evans,  District  Attorney,  with  an  oral 
argument  by  Mr.  Hindman. 

Department   2.    Opinion   by   Mb.    Chief   JusncB 

MOOBE. 

It  is  (Contended  that  an  error  was  committed  in  deny- 
ing motions,  interposed  when  the  state  had  introduced 
its  evidence  and  rested,  and  also  when  all  the  evidence 
had  been  received,  to  direct  the  jury  to  return  a  ver- 
dict for  the  defendant,  on  the  ground  that  the  evi- 
dence disclosed  the  money  alleged  to  have  been  mis- 
appropriated was  paid  over  to  him  pursuant  to  a 
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written  contract  whereby  the  title  to  the  property- 
passed  with  a  delivery  of  the  possession.  The  evi- 
dence shows  that  the  defendant  is  a  real  estate  broker 
and  engaged  in  that  business  at  Portland,  Oregon, 
that  F.  F.  Waflfle,  Emma  Waffle  and  Maude  M.  Kent, 
on  March  27,  1914,  were  the  lessees  of  the  John  A. 
Nelson  farm,  situate  near  Warren,  Oregon,  and  the 
owners  of  livestock,  farming  implements  and  hay  then 
on  the  demised  premises,  at  which  date  they  executed 
to  the  defendant  a  writing  whereby  he  was  author- 
ized, within  15  days,  to  secure  an  assignee  of  the  lease 
and  a  purchaser  of  the  stock,  etc.,  **for  the  sum  of 
$3,250  net  to  us,  all  cash  for  the  equipment,  and  as- 
sume the  said  lease.'*  The  writing  contains  the  fol- 
lowing clauses  relating  to  the  defendant,  viz. : 

**And  you  are  hereby  authorized  to  accept  a  deposit 
on  the  purchase  price,  and  to  execute  a  binding  con- 
tract on  our  behalf.  If  the  above-described  property 
is  sold  within  the  life  of  this  contract  to  any  purchaser 
to  whom  you  have  submitted  and  offered  the  property 
during  the  term  of  this  agreement,  we  hereby  agree 
to  pay  you  all  over  $3,250  that  you  sell  for  as  commis- 
sion, and  you  are  hereby  authorized  to  retain  said 
commission  out  of  any  money  which  may  be  paid  to 
you  on  account  of  said  purchase  price  or  as  a  deposit ' ' 

The  limitation  thus  prescribed,  within  which  a  sale 
of  the  property  might  be  made,  was  orally  extended 
by  the  owners  from  time  to  time.  Pursuant  to  such 
authority  the  defendant  advertised  the  property  for 
sale  for  $4,000,  whereupon  Mrs.  Elizabeth  C.  Ross, 
having  seen  the  published  notice,  called  at  his  office 
and  inquired  about  the  lease,  the  livestock  and  the 
hay.  She  then  owned  in  Portland  a  house  and  lot, 
estimated  to  be  worth  $3,500,  which  real  estate  was 
subject  to  a  mortgage  of  $800,  and  she  desired  to  exe- 
cute a  deed  of  her  home  in  part  payment  of  the  con- 
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sideration  stated  in  the  advertisement.  Soon  there* 
after  the  defendant  with  an  automobile  took  her  and 
two  young  men  who  subsequently  became  her  sons- 
in-law  to  the  Nelson  farm,  where  they  inspected  the 
property  offered  for  sale.  Mrs.  Boss  testified  that 
having  talked  with  Mr.  Waffle  she  said  to  the  defend- 
ant on  the  return  journey: 

^'Mr.  Stiles^  I  don't  see  what  you  fetched  us  down 
here  for.    This  is-  a  cash  proposition." 

He  replied: 

■/ 

**  Never  mind  that.  Just  leave  that  to  me.  We 
don't  have  to  have  $2,000  cash.'' 

She  also  stated  upon  oath  that  in  a  day  or  two  the 
defendant  notified  her  he  had  prepared  a  contract  for 
the  purchase  of  the  property  and  desired  her  to  call 
and  sign  the  agreement.  She  complied  with  the  re- 
quest, saying: 

**When  Mr.  Stiles  handed  me  the  contract  to  sign 
there  were  certain  things  we  had  to  meet  before  I 
could  raise  the  $2,000,  and  Mr.  Stiles  understood  this 
completely.  I  told  Mr.  Stiles  *I  don't  think  I  ought 
to  sign  that  contract  until  I  hear  from  Mr.  Jackson.' 
He  was  the  man  that  held  the  $800  mortgage  on  my 
place  at  this  time,  and  the  one  that  I  wanted  to  ^t 
it  increased  with.  *If  he  didn't  come  through  with 
what  I  want,  I  can't  raise  that  $2,000.'  Mr.  Stiles 
says,  *  Never  mind,  Mrs.  Ross,  I  am  making  about  $500 
a  month.  I  will  help  you  out  of  that  if  you  can't  get 
it  from  Mr.  Jackson.'  " 

She  signed  the  contract  May  16,  1914,  then  orally 
offering  to  pay  $2,000  in  cash  and  to  give  a  chattel 
mortgage  on  the  property  as  security  for  the  re- 
mainder of  the  purchase  price.  She  hoped  by  execut- 
ing a  new  mortgage  on  her  home  for  $2,300  to  have 
$1,500  remaining  after  discharging  the  prior  lien  and 
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in  order  to  obtain  the  latter  sum  the  defendant  agreed 
to  apply  to  Mr.  Jackson  therefor.  Mrs.  Boss  also 
expected  to  secure  from  a  Mrs.  Fisher  a  loan  of  $600 
and  from  George  G.  Allison  $300,  thns  making  $2,400 
with  which  to  pay  the  $2,000  on  account  of  the  pur- 
chase of  the  stock,  implements  and  for  an  assignment 
of  the  lease,  and  to  defray  the  expense  of  moving  to 
the  farm.  At  the  time  the  contract  was  signed  the 
defendant  desired  her  to  make  a  deposit  with  him  of 
some  money  on  account  of  the  agreement,  and  three 
days  thereafter  she  took  to  him  a  check  for  $200  for 
that  purpose,  whereupon  a  receipt  therefor  was  in- 
dorsed on  the  agreement  above  the  signature  of  the 
parties.  The  contract  was  a  printed  form  on  which 
the  written  part  left  meaningless  the  impressed 
word  ** dollars,*'  now  marked  by  parentheses.  The 
amended  writing  reads: 

**This  agreement  entered  into  this  16th  day  of  May, 
1914,  by  and  between  H.  A.  Stiles,  of  Portland,  Or., 
and  Mrs.  E.  C.  Boss,  purchaser,  address  5204  43d  St. 
S.  E.,  Portland,  Oregon,  witnesseth :  That  H.  A.  Stiles, 
agent,  agrees  to  sell,  and  the  aforesaid  purchaser 
agrees  to  buy  the  stack  of  feed  and  implements  on 
the  John  A.  Nelson  farm,  1%  miles  west  of  Warren, 
Or.,  according  to  a  list  already  submitted,  and  take 
over  the  lease  now  held  by  F.  F.  Waffle  and  associates, 
subject  to  confirmation  by  owners,  for  the  purchase 
price  of  $4,000,  including  the  rent  to  April,  1915  (dol- 
lars) upon  the  following  terms:  $2,000  cash  when 
papers  are  ready,  balance  to  be  arranged,  and  a  part 
of  the  old  hay  and  hogs  that  may  be  sold  is  to  be 
applied  on  the  balance  when  sold  and  subject  to  as 
many  conditions  and  restrictions  as  may  run  with 
the  land.  It  is  further  agreed  that  Mrs.  Boss  is  to 
have'  credit  for  the  hogs  and  calves,  etc.,  that  has  been 
sold  off  the  farm  by  F.  F.  Waffle.  H.  A.  Stiles  hereby 
acknowledges  receipt  of  $200,  May  19th  (dollars)  as 
earnest-money  and  part  of  the  purchase  price,  which 
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deposit  shall  be  returned  in  case  owner  does  not  con- 
firm sale. 

**H.  A.  Stilbs,  Agent, 
**By  R.  A.  Stiles. 
**Mrs.  E.  C.  Ross,  Purchaser. '* 

Mrs.  Ross  further  testified  that  upon  paying  $2,000 
on  the  purchase  price  of  the  property  she  expected 
to  secure  the  remainder  by  giving  a  mortgage  upon 
the  stock,  implements  and  crop;  that  she  did  not  un- 
derstand the  chattel  mortgage  was  not  satisfactory; 
that  she  paid  the  $200  on  Mr.  Stiles'  word  that  if  a 
further  loan  could  not  be  secured  from  Mr.  Jackson 
the  defendant  would  help  her;  that  failing  to  get  the 
money  from  the  mortgagee,  Mr.  Stiles  could  have 
obtained  from  another  source  a  loan  upon  her  home 
of  only  $1,250;  that  if  he  had  been  able  to  secure  a 
loan  of  $1,850  she,  with  the  help  of  Mrs.  Fisher  and 
Mr.  Allison,  could  have  raised  the  $2,000  required 
by  the  terms  of  the  contract ;  that  when  the  defendant 
heard  from  Mr.  Jackson  and  she  was  notified  he  could 
not  let  her  have  the  money,  she  abandoned  the  idea 
of  giving  a  chattel  mortgage;  that  no  bill  of  sale  of 
the  stock,  etc.,  was  ever  tendered  to  her,  no  demand 
made  upon  her  for  a  commission ;  that  the  $200  which 
she  paid  had  never  been  returned  to  her;  and  that 
the  proposed  sale  was  never  confirmed. 

Her  testimony  is  corroborated  in  most  particulars 
by  that  of  F.  E.  Olson,  a  son-in-law,  who  went  in  the 
automobile  with  her  to  examine  the  property  offered 
for  sale  and  who  was  also  with  her  May  16, 1914,  when 
she  signed  the  contract.  This  is  the  substance  of  the 
testimony  which  was  received  when  the  first  motion 
for  a  directed  verdict  was  interposed. 

F.  F.  Waffle,  a  witness  for  the  defendant,  was  in- 
terrogated on  direct  examination  as  follows: 
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**I  will  ask  you  to  state  whether  or  not  on  the  19th 
day  of  May  of  this  year  you  saw  that  contract.'* 

He  replied: 

**Mr.  Stiles  showed  me  the  contract,  but  I  didn't 
read  it  He  told  me  that  he  had  received  $200  from 
Mrs.  Ross  under  certain  conditions,  if  she  could  put 
the  deal  through,  and  she  could  put  the  deal  through 
if  I  would  accept  her  terms;  but  I  didn't  read  this  at 
that  time. 

**Q.  Did  you  confirm  the  sale  as  he  had  reported  it 
to  yout 

**A.  Well  no. 

''Q.  What  did  you  tell  himt 

**A.  He  told  me  that  Mrs.  Ross  could  pay  us  $2,000 
cash,  if  we  would  give  her  time  on  the  balance,  and 
I  says,  'What  security  will  she  givet'  And  he  says, 
*A  chattel  mortgage  on  the  stock.'  I  told  him.  No,  I 
couldn't  accept  a  chattel  mortgage  on  the  stock,  but 
I  would  accept  the  $2,000  cash,  if  she  could  give  us 
security,  bankable  notes,  or  a  first  mortgage  on  Port- 
land real  estate,  and  he  said  he  thought  he  could  put 
it  through  that  way. 

**Q.  Then  the  provision  in  the  contract  of  the  $2,000 
cash,  and  the  balance  to  be  arranged,  that  was  ap- 
proved by  yout 

**A.  In  that  way;  that  I  would  accept — 

*'Q.  To  be  arranged  satisfactorily  to  yout 

**A.  Yes,  sir;  with  the  proper  security. 

*  *  Q.  The  sale  was  confirmed  then,  as  far  as  you  were 
concerned,  according  to  that  arrangement ;  $2,000  cash 
and  the  balance  to  be  arranged  to  your  satisfaction  t 

**A.  Yes,  sir. 

**Q.  And  did  Mr.  Stiles  have  authority  to  retain  the 
$200  that  was  paid  on  the  purchase  price  t 

**A.  Not  from  me;  no." 

The  witness  was  further  interrogated  as  follows : 

• 

**Q.  This  is  the  contract  that  you  had  with  him,  is 
it  not  t  Examine  that  paper.  Do  you  recognize  those 
signatures  t 


501  State  v.  Stiles.  [81  Or. 

**He  answered:  Yes,  sir;  those  signatures  are  cor- 
rect. There  is  one  mistake  here,  the  amount  of  the 
price,  $3,250.  It  should  read  $3,650.  Oh,  I  under- 
stand; that  was  in  addition  to  the  lease.  I  think  we 
covered  that.  •  • 

'*Q.  Would  you  have  sold  to  Mrs.  Ross,  if  she  had 
complied  with  the  terms  of  this  contract  of  $2,000  cash 

and  a  satisfactory  arrangement  for  the  other  $2,000 1 
**A.  Yes,  sir.'* 

J.  W.  Hanmiond,  a  witness  for  the  defendant,  tes- 
tified that  as  a  loan  broker  he,  about  the  middle  of 
May,  1914,  at  the  request  of  Mr.  Stiles,  examined  the 
house  of  Mrs.  Boss  and  offered  to  make  a  mortgage 
loan  thereon  of  $1,850,  but  he  never  thereafter  heard 
anything  about  the  matter.  Mr.  Hanmiond 's  testi- 
mony is  corroborated  by  that  of  Mr.  Stiles  who,  in 
referring  to  Mrs.  Boss,  says: 

**As  soon  as  she  paid  me  the  deposit,  I  immediately 
got  in  my  machine,  after  talking  with  Mr.  Hammond, 
and  found  I  could  raise  the  money  on  mortgage  on  her 
property,  and  I  went  down  there  and  talked  with  Mr. 
Waffle'* 

— ^informing  him  that  Mrs.  Boss  was  going  to  pay 
$2,000  in  cash  and  proposed  to  give  a  mortgage  on  the 
property  offered  for  sale  as  security  for  the  remainder 
of  the  purchase  price,  which  offer  was  declined  by 
Mr.  Waffle  who  demanded  negotiable  paper  which 
could  readily  be  converted  into  cash;  that  when  the 
witness  found  there  was  a  mortgage  of  $800  on  the 
house  of  Mrs.  Boss,  it  was  then  ascertained  she  did 
not  have  sufficient  funds  with  which  to  complete  the 
contemplated  purchase. 

Mrs.  Boss  testified  that  when  she  learned  she  was 
unable  to  secure  any  further  loan  from  Mr.  Jackson, 
the  man  who  held  a  mortgage  of  $800  on  her  home, 
she  called  upon  the  defendant  to  whom  she  said,  ''Mr. 
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StileSy  I  came  down  for  that  money,'*  meaning  the 
$200  she  had  left  with  him.  **He  says,  *Mrs.  Ross, 
I  pnt  that  check  in  the  bank  for  safe  deposit';  and 
he  says,  ^My  bank  account  has  been  garnished,  and 
yon  will  have  to  wait  a  few  days  before  I  can  pay 
yon.'  "  The  evidence  shows  he  wrote  her  several 
letters  promising  to  repay  the  money  which  he  had 
received  from  her  as  soon  as  he  conld  obtain  that 
sum.  The  defendant  referring  to  these  letters  says 
they  were  written  while  sympathizing  with  her  for  the 
loss  and  not  because  he  considered  he  was  under  any 
legal  obligation  to  repay  the  amount  which  he  had 
earned  as  commission  for  negotiating  a  sale  of  the 
property  and  as  liquidated  damages  for  the  expense 
he  had  incurred. 

1.  The  phrase  in  the  written  contract,  referring  to 
the  payment  of  $2,000  on  the  purchase  price,  '*  balance 
to  be  arranged,"  renders  uncertain  the  payment  of, 
or  the  security  for  the  remainder  of  the  purchase 
price.  The  writing  is  not  complete,  but  ambiguous, 
and  in  order  to  explain  the  meaning  of  the  phrase  last 
quoted  evidence  was  admissible  for  that  purpose. 
The  testimony  given  by  the  witnesses  appearing  for 
the  state  tended  to  show  that  the  defendant  received 
$200  as  a  part  of  the  $2,000  to  be  paid,  if  the  owners 
of  the  property  would  accept  a  chattel  mortgage 
thereof  to  secure  the  payment  of  $2,000,  the  remainder 
of  the  purchase  price,  and  that  if  such  an  agreement 
could  not  be  consummated,  the  money  so  deposited 
was  to  be  returned.  This  evidence  was  sufficient,  if 
believed  by  the  jury,  to  show  that  Mrs.  Ross  parted 
with  the  title  to  the  money  conditionally  and  only 
in  case  her  proposal  to  give  the  chattel  mortgage 
should  be  accepted  by  the  owners  of  the  property: 
State  V.  Skinner,  29  Or.  599  (46  Pac.  368) ;  State  v. 
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Germain,  54  Or.  395  (103  Pac.  521).  No  errors  were 
committed  in  denying  the  motion  to  direct  a  verdict 
for  the  defendant. 

2,  3.  On  the  direct  examination  of  F.  F.  Waffle  he 
was  asked  by  the  defendant's  counsel:  **Did  you  con- 
firm the  sale  as  he  had  reported  it  to  youT'*  referring 
to  the  defendant's  statement  of  the  offer  of  Mrs.  Boss 
to  give  a  chattel  mortgage  of  the  property  as  security 
for  the  payment  of  $2,000.  The  witness  replied, 
**Well,  no."  On  cross-examination  Mr.  Waffle  was 
asked:  ^^So  in  regard  to  the  terms  of  the  sale,  the 
contract  which  Mr.  Stiles  offered  you  on  behalf  of 
Mrs.  Boss  in  his  interview — ^you  never  confirmed  that 
sale  or  contract,  did  youT"  An  objection  to  this  in- 
quiry on  the  ground  that  it  called  for  the  conclusion 
of  the  witness  was  overruled  and  an  exception  allowed, 
whereupon  the  witness  replied,  *'No,  sir.''  In  per- 
mitting this  question  to  be  answered  it  is  maintained 
that  an  error  was  committed.  It  will  be  seen  that  sub- 
stantially the  identical  question  complained  of  on  the 
cross-examination  of  Mr.  Waffle  was  asked  by  the  de- 
fendant's counsel  of  that  witness  on  direct  examina- 
tion. .  No  objection  was  interposed  to  the  first  inquiry, 
it  is  true,  but  a  sense  of  fairness  on  the  part  of  the 
trial  court  evidently  prompted  the  overruling  of  the 
objection,  on  the  theory  that  the  error,  if  any,  was 
invited:  Capital  Lumbering  Co.  v.  Learned,  36  Or. 
544  (59  Pac.  454,  78  Am.  St.  Bep.  792).  Mr.  Waffle 
was  interrogated  by  defendant 's  counsel  as  follows : 

**If  Mrs.  Boss  had  given  you  $2,000  cash  and  had 
given  you  a  bankable  note  of  Mr.  Olson's,  secured  by 
a  mortgage,  or  any  other  person,  for  $2,000,  you  would 
have  transferred  the  property  to  her,  would  you  not, 
described  in  that  contract? 

**A.  Yes,  sir. 
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**Q.  And  Mr.  Stiles  would  have  kept  the  $200,  would 
he  nott'* 

An  objection  to  this  question  having  been  sustained 
and  an  exception  allowed,  it  is  maintained  that  an 
error  was  committed  in  not  permitting  the  witness  to 
answer  the  inquiry.  In  discussing  this  ruling  it  is 
stated  in  the  brief  of  defendant's  counsel: 

''We  contend  that  the  defendant  was  entitled  to  this 
evidence.  One  of  the  essential  features  of  a  prosecu- 
tion for  larceny  is  the  intent  with  which  the  property 
is  retained,  and  the  answer  of  the  witness,  Waffle,  was 
relevant  to  be  considered  by  the  jury  in  determining 
the  question." 

In  State  v.  Chapm,  74  Or.  346  (144  Pac.  1187),  it 
was  held  that  under  Section  1956,  L.  0.  L.,  making  it 
larceny  for  any  bailee  of  money,  etc.,  to  wrongfully 
convert  or  neglect  or  refuse  to  deliver  or  account  for 
the  money  bailed,  etc.,  according  to  the  trust,  intent 
to  defraud  was  not  an  element  of  the  crime.  The  de- 
cision in  that  case  is  conclusive  on  this  point,  showing 
that  no  error  was  committed  as  alleged. 

4.  An  exception  having  been  reserved,  it  is  insisted 
by  defendant's  counsel  that  an  error  was  committed 
in  refusing  to  give  the  following  requested  instruc- 
tion: 

"If  you  find  from  the  evidence  in  this  case  that 
Waffle,  the  owner,  consented  to  and  approved  the  terms 
of  the  contract  of  sale  at  or  about  the  time  the  same 
was  signed,  then  I  charge  you  the  sale  was  confirmed 
according  to  the  terms  of  the  contract,  and  there  would 
be  no  larceny  by  the  defendant  in  retaining  the  money 
in  controversy  and  you  should  acquit  the  defendant. ' ' 

This  instruction  assumes  that  Waffle's  offer  to  take 
mortgages  of  real  property  in  Portland,  Oregon,  as 
security  for  $2,000,  upon  the  payment  of  a  like  sum 
in  money,  was  accepted  by  Mrs.  Boss.    This  seems  to 
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be  the  theory  of  the  defendant,  bnt  such  hypothesis 
is  denied  by  Mrs.  Boss,  who  testified  that  no  contract 
to  that  effect  was  made.  The  request  does  not  submit 
to  the  jury  the  question  of  whether  or  not  such  a  con- 
tract was  consunmiatedy  and,  this  being  so,  no  error 
was  committed  as  alleged. 

5.  It  is  maintained  that  an  error  was  committed  in 
refusing  to  give  the  following  requested  instruction: 

**I  charge  you  that  under  the  terms  of  the  contract 
in  evidence  when  the  money,  $200,  was  delivered  to 
the  defendant,  the  title  passed  with  the  possession,  and 
the  retention  of  the  money  would  not  constitute  lar- 
ceny, and  you  should  acquit  the  defendant.** 

What  has  been  said  on  the  denial  of  the  motion  for 
a  directed  verdict  is  controlling  as  to  this  requested 
instruction,  in  refusing  to  give  which  no  error  was 
conmiitted. 

6.  It  is  contended  that  an  error  was  conomitted  in 
charging  the  jury  as  follows: 

*'Now,  the  word  'bailee'  is  used  in  this  indictment. 
When  property  is  delivered  by  one  person  to  another 
with  the  understanding  that  the  identical  property  or 
its  equivalent  is  to  be  returned  to  him,  the  person  who 
delivered  the  property  is  called  the  bailor,  and  the  one 
to  whom  it  is  delivered  is  called  the  bailee;  and  so  in 
this  case  if  the  defendant  received  the  money  as  alleged 
in  this  indictment,  he  would  be  the  bailee." 

It  is  argued  that  this  part  of  the  charge,  though 
correctly  stating  a  legal  proposition,  was  not  based 
on  any  testimony,  and  hence  was  abstract  and  mis- 
leading. Unless  an  instruction  is  predicated  on  evi- 
dence which  has  been  received,  it  is  unrelated  to  the 
case  on  trial  and  usually  erroneous:  Pearson  v. 
Dryden,  28  Or.  350  (43  Pac.  166) ;  State  v.  Weaver,  35 
Or.  415  (58  Pac.  109) ;  State  v.  Hogg,  64  Or.  57  (129 
Pac.  115) ;  OberUn  v.  Oregofi^W.  R.  &  N.  Co.,  71  Or. 
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177  (142  Pac.  554).  The  defendant  having  been 
charged  with  the  crime  of  larceny  by  bailee,  the  defi- 
nition of  that  word  or  a  general  description  of  the 
relation  which  it  implies  was  proper,  in  order  that  a 
correct  understanding  of  the  term  might  have  been 
gained  by  the  jury :  State  v.  Anderson,  10  Or.  448,  459 ; 
State  V.  Hinton,  56  Or.  428  (109  Pac.  24).  An  exam- 
ination of  this  instruction  when  construed  in  connec- 
tion with  the  entire  charge  shows  that  no  error  was 
committed  in  giving  the  language  complained  of. 

7.  It  is  insisted  that  the  following  instruction  was 
not  supported  by  the  evidence,  and  that  an  error  was 
committed  in  saying  to  the  jury: 

*  *  If,  then,  the  state  has  proved  to  you  beyond  a  rea- 
sonable doubt  that  the  sale  was  not  confirmed,  and 
that  the  $200  were  delivered  by  the  complaining  wit- 
ness to  the  defendant,  and  that  the  defendant  failed 
to  return  the  money  to  the  complaining  witness  on 
demand,  and  contrary  to  the  provisions  of  his  trust, 
then  it  would  be  your  duty  to  find  a  verdict  of  guilty 
as  charged  in  the  indictment. '* 

The  concluding  part  of  this  instruction,  and  to 
which  no  exception  was  taken,  reads: 

*'But  if,  on  the  other  hand,  the  state  has  failed  to 
prove  to  you  beyond  a  reasonable  doubt  these  various 
propositions,  then  it  would  be  your  duty  to  find  a 
verdict  of  not  guilty. '* 

The  question  presented  by  the  last  instruction  to 
which  an  exception  was  taken  is  discussed  in  consid- 
ering the  motion  to  direct  a  verdict  for  the  defendant, 
and  needs  no  further  elucidation. 

The  judgment  should  be  affirmed,  and  it  is  so  or- 
dered. Affibmed. 

Mb.  Justiob  Eakin  and  Mb.  Justiob  MoBbidb  con- 
cur. 

Mb.  Justiob  Bban  dissenting. 
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STATE  V.  McCLARD. 

(160  Pac.  130.) 

Odmlnal  Zatw—Brldeiicd— Other  OffeoBe*— AdxBiMfblUty. 

1.  As  a  general  rule,  evidence  of  other  and  dietinet  crimes  than 
that  charged  in  the  indictment  cannot  be  given. 

Criminal  Law  —  Burning  to  Defraud  Ingnrer  —  E^ldenoe  of  Otbflr 
Offensea. 

2.  Such  rule  is  subject  to  exception  in  prosecutions  for  burning 
property  to  defraud  the  insurer,  and  evidence  that  accused  secured 
insurance  on  other  property  at  a  different  place,  and  the  property 
was  burned  very  soon  thereafter,  is  admissible  as  tending  to  show 
the  intent. 

[As  to  admissibility  of  testimony  as  to  intention,  see  note  in 
Ann.  Oas.  1912D,  1043.] 

Orlmlnal  Zotw— Appeal— Scope— Preservation  of  Exceptlona. 

3.  It  is  the  duty  of  the  accused  in  his  bill  of  exceptions  to  nega- 
tive the  existence  of  evidence  which  might,  under  some  theory,  ren- 
der admissible  that  which  was  excepted  to,  or  to  negative  any  theory 
under  which  it  might  be  admissible,  and  if  he  does  not  do  so,  the 
court  cannot  say  tl^t  the  evidence  complained  of  was  inadmissible. 

From  Marion:  Pbbcy  E.  Kelly,  Judge. 

Department  1.  Statement  by  Mb.  Justice  Mo- 
Bride. 

The  defendant,  Fred  McClard,  was  indicted  for  the 
crime  of  burning  property  with  intent  to  injure  and 
defraud  the  insurer,  which  crime  it  was  alleged  was 
committed  on  the  seventh  day  of  November,  1915. 
There  was  evidence  tending  to  show  that  on  the  thir- 
tieth day  of  October,  1915,  he  procured  insurance  in 
the  North  British  &  Mutual  Insurance  Company  upon 
certain  household  goods,  consisting  principally  of 
clothing  and  personal  effects  and  then  being  in  a 
frame  building  situated  at  1745  Court  Street,  Salem, 
Oregon;  that  on  November  7th  a  fire  occurred  in  his 
room  which  totally  destroyed  the  contents,  and  that  a 
claim  with  an  itemized  list  of  the  articles  destroyed, 
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amounting  in  alleged  value  to  $239.40,  was  duly  pre- 
sented to  the  insuring  company.  The  state  introduced 
with  other  testimony  not  shown  in  the  bill  of  excep- 
tions evidence  tending  to  show  that  on  March  8,  1916, 
defendant  applied  for  and  received  insurance  in  the 
Pacific  Fire  Insurance  Company  upon  a  similar  class 
of  goodSy  situated  in  a  dwelling-house  at  1223  Ferry 
Street,  Salem,  Oregon,  and  that  on  the  fifteenth  day 
of  the  same  month  a  fire  occurred  in  his  room  whereby 
the  alleged  goods  were  destroyed,  and  he  made  proof 
of  his  loss  and  received  $207  in  satisfaction  thereof. 
It  also  appeared  that  the  goods  in  his  room  at  Ferry 
Street  were  brought  there  contained  in  two  suitcases, 
and  two  suitcases  are  listed  among  the  items  embraced 
in  the  proof  of  loss.  To  the  introduction  of  this  tes- 
timony defendant's  counsel  objected  as  being  irrele- 
vant, which  objection  was  overruled  by  the  court;  and 
the  defendant,  having  been  convicted  and  sentenced, 
appeals.  Affibmsd. 

•For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Smith  <6  Shields,  with  an  oral  argument  by 
Mr.  Guy  0.  Smith. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Elmo  S.  White,  Deputy  District  Attorney,  and 
Mr.  Ernest  R.  Ringo,  District  Attorney,  with  an  oral 
argument  by  Mr.  White. 

Mb.  Justice  McBBms  delivered  the  opinion  of  the 
court. 

1,  2.  The  principal  question  discussed  here  is  the 
admissibility  and  sufficiency  of  the  evidence  as  to  an- 
other and  similar  occurrence  to  the  one  charged.  It 
is  a  general  rule  that  evidence  of  other  and  distinct 
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crimes  than  that  charged  in  the  indictment  cannot  be 
given  in  evidence :  State  v.  Baker,  23  Or.  441  (32  Pac. 
161) ;  State  v.  McDaniel,  39  Or.  172  (65  Pac.  520) ; 
State  V.  O'Donnell,  36  Or.  222  (61  Pac.  892) ;  State  v. 
Lee,  46  Or.  42  (79  Pac.  577) ;  State  v.  Martin,  47  Or. 
284  (83  Pac.  849,  8  Ann.  Cas.  769) ;  State  v.  KeUiher, 
49  Or.  83  (88  Pac.  867) ;  State  v.  Baker,  50  Or.  386 
(92  Pac.  1076,  13  L.  B.  A.  (N.  S.)  1040);  State  v. 
Finch,  54  Or.  488  (103  Pac.  505) ;  State  v.  Hembree,  54 
Or.  474  (103  Pac.  1008) ;  State  v.  La  Rose,  54  Or.  555 
(104  Pac.  299) ;  State  v.  Smith,  55  Or.  408  (106  Pac. 
797) ;  State  v.  Rader,  62  Or.  37  (124  Pac.  195) ;  State 
V.  Start,  65  Or.  178  (132  Pac.  512) ;  State  v.  McAllister, 
67  Or.  480  (136  Pac.  354) ;  Sykes  v.  State,  112  Tenn. 
572  (82  S.  W.  185,  105  Am.  St.  Eep.  991) ;  People  v. 
Mayor,  80  N.  Y.  364;  Shipply  v.  People,  86  N.  Y. 
375  (40  Am.  Rep.  551) ;  Pinckord  v.  State,  13  Tex. 
App.  468;  Commonwealth  v.  Shepard,  1  Allen  (Mass.), 
575;  Boyd  v.  UnUed  States,  142  U.  S.  450  (35  L.  Ed. 
1077,  12  Sup.  Ct.  Rep.  292) ;  Ogle  v.  Brooks,  87  Ind. 
600  (44  Am.  Rep.  778) ;  Schaser  v.  Sta^e,  36  Wis.  4ft. 
Bnt  to  this  rule  there  are  certain  exceptions,  for  it 
has  been  frequently  held  that  for  the  purpose  of  show- 
ing motive  to  commit  a  crime,  to  show  the  intent  with 
which  an  act  was  committed,  or  to  show  that  the  act 
charged  in  the  indictment  was  committed  pursuant  to 
a  system  of  acts  of  the  same  character  having  in  view 
a  similar  fraudulent  result,  such  testimony  can  be 
admitted.  This  is  particularly  true  in  cases  of  coun- 
terfeiting, obtaining  money  by  false  pretenses,  and 
setting  buildings  on  fire  to  defraud  insurance  com- 
panies :  People  v.  Marrin,  205  N.  Y.  275  (98  N.  E.  474, 
43  L.  R.  A.  (N.  S.)  754),  where  many  cases  are  col- 
lated and  commented  upon  in  an  exhaustive  note  to 
the  principal  case.    In  trials  for  false  pretenses  the 
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rule  is  thus  stated  in  Underbill  on  Criminal  Evidence, 
Section  438 : 

**  Evidence  of  similar  offenses,  involving  the  making 
of  other  false  representations,  is  admissible  against 
the  prisoner  to  show  that  he  was  aware  of  the  falsity 
of  the  statements  made  by  him  in  the  present  instance, 
and  that,  knowing  them  to  be  false,  he  made  them 
with  the  intent  to  deceive.  Evidence  of  similar  false 
pretenses  is  particularly  relevant  when  it  appears  that 
the  fraudulent  act  for  which  the  accused  is  on  trial 
does  not  stand  alone,  but  is  a  part  of  a  scheme  not 
merely  to  defraud  one  individual,  but  to  swindle  the 
conamunity  at  large.  *' 

See,  also,  State  v.  Germain,  54  Or.  395  (103  Pac. 
521) ;  State  v.  BHggs,  74  Kan.  377  (86  Pac.  447,  10 
Ann,  Cas.  904,  7  L.  B.  A.  (N.  S.)  278),  and  cases  there 
cited. 

The  same  rule  has  been  applied  in  cases  involving 
the  burning  of  buildings  with  intent  to  defraud  the 
insurance  company:  4  Chamberlayne,  Ev.,  §  3225; 
Regina  v.  Gray,  4  Fost.  &  F.  1102;  Kramer  v.  Com- 
monwedlth,  87  Pa.  299;  State  v.  Huffman,  69  W.  Va. 
770  (73  S.  E.  292) ;  State  v.  Jones,  171  Mo.  401  (71 
S.  W.  680,  94  Am.  St.  Bep.  786) ;  Knights  v.  State,  58 
Neb.  225  (78  N.  W.  508,  76  Am.  St.  Bep.  78) ;  Hinkle 
V.  State,  174  Ind.  276  (91  N.  E.  1090).  The  circum- 
stances  in  these  cases  are  various,  and  there  are  few 
of  them  exactly  coincident  with  those  in  the  case  at 
bar,  but  from  them  we  may  deduce  the  principle  that 
when  the  motive  or  intent  of  a  party  constitutes  a 
material  part  of  the  offense  charged,  and  particularly 
where  the  intent  must  necessarily  be  fraudulent  in 
order  to  constitute  the  crime,  evidence  of  similar  acts 
may  be  received  to  show  the  intent  in  the  particular 
case.  It  is  not  unusual  for  a  man  to  insure  his  prop- 
erty and  for  a  fire  thereafter  to  consume  it,  but  after 
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a  series  of  insurances  and  subsequent  burnings  occur- 
ring  within  a  comparatively  short  period,  the  average 
man — and  the  juryman  is  supposed  to  be  such — is  lia- 
ble to  conclude  that  the  last  burning  is  something  more 
than  a  coincidence.  Take  the  case  at  bar :  it  is  at  least 
unusual  that  a  lodger  at  such  boarding-houses  as  exist 
in  Salem,  and  whose  clothing  and  worldly  effects  are 
contained  in  two  ordinary  suitcases,  uses  the  extra- 
ordinary precaution  of  having  them  insured,  and  it  is 
a  singular  coincidence  that  within  a  few  days  a  fire 
should  break  out  in  the  closet  where  they  are  stored 
and  consume  them.  It  is  also  rather  peculiar  that 
the  same  lodger  should  between  March  and  October 
have  accumulated  $207  worth  of  similar  articles  and 
taken  them  in  suitcases  to  another  lodging-house  and 
promptly  msured  them,  and  that  within  a  little  over 
a  week  another  fire  should  break  out  in  his  vicinity 
and  again  destroy  his  effects.  We  do  not  have  all  the 
testimony  here,  and  are  therefore  not  informed  as  to 
the  extent  to  which  this  series  of  insurings  and  burn- 
ings reached. 

3.  The  bill  of  exceptions  is  meager,  and  it  appears 
from  it  that  there  was  other  testimony.  While  stand- 
ing alone  it  might  make  a  landlord  reluctant  to  enter- 
tain such  a  lodger,  it  would  not,  perhaps,  be  suflScient 
to  justify  a  conviction,  but  the  bill  of  exceptions  does 
not  show  that  it  stood  alone,  and  it  may  for  aught  we 
are  able  to  say  from  the  record  be  a  single  link  in  a 
chain  of  occurrences  of  like  character,  each  of  which 
would  strengthen  the  belief  that  the  burning  named 
in  the  indictment  was  not  merely  coincidental  with 
other  insurances  and  burnings,  but  occurred  in  pur- 
suance of  a  design  on  the  part  of  the  defendant  to 
systematically  defraud  the  insurance  companies  by 
insuring  his  property  and  burning  it.    If  the  evidence 
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could  have  upon  any  theory  of  the  case  been  admis- 
sible,  it  was  the  duty  of  the  defendant  to  have  nega- 
tived that  theory  by  proper  statements  in  his  bill  of 
exceptions.  If  it  was  admissible  as  a  link  in  a  chain 
of  such  occurrences,  it  devolved  upon  him  to  show  by 
the  bill  of  exceptions  that  those  necessary  links  were 
not  supplied  by  other  testimony.  As  we  said  in  Pacific 
Lcmndry  Co.  v.  Pacific  Bridge  Co.,  69  Or.  306  (138 
Pac.  221),  and  here  repeat: 

"A  bill  of  exceptions  must  point  out  error  •  •  and 
make  it  plain  that  under  no  combination  of  circum- 
stances could  the  testimony  have  been  admissible." 

The  cases  of  State  v.  Start,  65  Or.  178  (132  Pac. 
512),  and  State  v.  McAllister,  76  Or.  480  (136  Pac. 
354),  cited  by  counsel,  are  not  in  conflict  with  the  views 
herein  expressed.  In  State  v.  Start,  Mr.  Justice 
Burnett  quotes  with  approval  an  excerpt  from  the 
case  of  State  v.  O'DonneU,  36  Or.  222  (61  Pac.  892), 
which  is  as  follows: 

**The  rule  that  evidence  of  crimes  other  than  that 
charged  in  the  indictment  is  inadmissible  is  subject  to 
a  few  exceptions,  speaking  of  which  Mr.  Underbill,  in 
his  valuable  work  on  Criminal  Evidence  (Section  87), 
says:  *  These  exceptions  are  carefully  limited  and 
guarded  by  the  courts,  and  their  number  should  not 
be  increased.* '' 

Among  the  exceptions  noted  by  Mr.  Underbill  is 
evidence  of  other  offenses  to  show  intent.  He  states 
the  exception  as  follows: 

**  Another  exception  to  the  rule  occurs  when  the  in- 
tention present  in  an  act  is  material.  Thus,  suppose 
the  question  is :  Was  a  given  act,  either  by  the  accused, 
or  by  some  other  persons,  intentional  or  accidental! 
Here  it  is  relevant  to  prove  that  the  person  whose 
intention  is  in  question  had  performed  acts  of  a  pre- 
cisely similar  nature  either  before  or  after  the  act 
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intention  of  which  is  in  question.  And  if  it  be  found 
that  he  has  performed  many  such  acts,  we  have  the 
best  of  grounds  for  drawing  the  conclusion  that  the 
act,  in  the  present  instance,  is  intentional  and  not  acci- 
dental. So  where  the  commission  of  an  act  alleged 
to  be  a  crime  is  admitted  by  the  accused ;  but  he  denies 
that  he  intended  to  commit  it  or  alleges  that  he  did 
it  without  guilty  knowledge,  his  doing  similar  acts 
wholly  independent  and  unconnected  with  that  under 
investigation  is  relevant  to  show  intention.  Evidence 
of  similar  and  independent  crimes  (but  never  those 
which  are  dissimilar)  is  often  relevant  to  show  the 
presence  of  some  specific  intent.  Thus,  evidence  of 
forgeries  by  the  accused  has  been  received  to  prove 
the  intent  to  defraud,  which  is  essential  in  forgery, 
and  of  arson  or  of  attempts  at  arson  to  prove  that  a 
burning  was  not  the  result  of  accident.  So,  when  it 
is  material  to  show  that  a  given  act  was  done  with  a 
fraudulent  intention,  as,  for  example,  in  a  prosecution 
for  obtaining  goods  by  false  pretenses.  Other  dis- 
connected false  pretenses  in  which  the  presence  of 
fraud  is  recognized  may  be  proved  to  show  the  intent. 
To  illustrate,  where  the  accused  had  used  a  fraudu- 
lent abstract  of  title  to  induce  one  to  sell  him  goods 
in  exchange  for  real  estate  it  may  be  shown  that  the 
accused  had  on  the  same  day  employed  the  same  means 
to  induce  another  person  to  sell  him  goods'' :  Under- 
bill, Criminal  Evidence  (2  ed.),  Section  89. 

In  the  case  of  State  v.  Start,  65  Or.  178  (132  Pac. 
512),  the  motive  or  intent  with  which  the  act  charged 
was  committed  was  not  material  or  a  necessary  in- 
gredient of  the  offense.  Here  it  is  the  very  gist  of 
the  crime,  and  herein  lies  the  distinction  between  the 
two  cases. 

The  judgment  of  the  Circuit  Court  is  affirmed.   ^ 

Affibmed. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Bubnxtt 
and  Mb.  Justice  Bean  concur. 

Mb.  Justice  Bekson  not  sitting. 
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Argned  September  18,  affirmed  October  10,  1916. 

KOSCIOLEK  V.  PORTLAND  BY.,  L.  &  P.  CO.* 

(160  Pac.  132.) 

Death  — Hnsbuid  and  Wife  — Loss  of  Consortium  —  Wife's  Bight  of 
Action. 

1.  At  common  law,  the  husband  could  maintain  an  action  for  in- 
jury to  or  death  of  his  wife,  whereby  he  lost  her  services  or  consor- 
tium; but  the  wife  herself  could  not  maintain  a  corresponding  action 
to  recover  for  the  loss  of  services  ftnd  consortium  due  from  the  hus- 
band to  her. 

Death^Husband  and  Wife— 43tatntO0. 

2.  Section  7050,  L.  O.  L.,  which  repeals  all  laws  imposing  or  recog- 
nizing civil  disabilities  upon  a  wife  which  are  not  imposed  or  recog- 
nized as  existing  against  the  husband,  does  not  confer  on  a  wife  any 
new  right  of  action,  but  merely  allows  her  to  act  independently  of  her 
husband  for  the  redress  in  the  courts  for  the  infringement  of  rights 
which  she  already  had. 

Choses  in  Action — Oommon  Law — Statntos. 

3.  Choses  in  action  exist  only  by  virtue  of  the  common  law  or  stat- 
ute; thus,  a  claim  for  the  loss  of  the  society  or  assistance  of  a  hus- 
band cannot  be  enforced  by  either  a  wife  or  widow,  unless  created 
by  statute. 

OiYU,  Bigbts— Natural  Bights— Husband  and  Wife. 

4.  The  natural  rights  of  a  person  at  common  law  are  those  of  per- 
sonal security  in  the  legal  enjoyment  of  life,  limb,  body,  health  and 
reputation,  the  right  of  personal  liberty,  and  the  right  of  private 
property,  and  do  not  include  rights  growing  out  of  the  marriage 
relation,  as,  for  instance,  consortium,  since  those  are  based  on  social 
customs. 

Hnsband  and  Wife— Actionable  Interference  With  Marital  Bights. 

5.  Marital  rights  are  invaded,  giving  rise  to  a  right  of  action  in 
husband  or  wife,  whenever  a  third  person,  through  machination,  en- 
ticement, seduction  or  other  wrongful,  intentional  or  malicious  inter- 
ference with  the  marital  relation  deprives  the  husband  or  wife  of  the 
consortium  of  the  other;  but  a  negligent  wrong  to  the  husband  does 
not  furnish  a  cause  of  action  in  favor  of  the  other  spouse  unless 
by  special  legislative  action. 

Death — ^Death  of  Husband— Wife's  Bight  of  Action. 

6.  Where  a  husband  suffered  personal  injuries  through  the  negli- 
gence of  another,  sued  therefor  and  compromised,  his  widow,  after 
his  death,  had  no  right  of  action  for  the  consequential  injury  to  her 
through  loss  of  consortium  and  support;  there  being  no  statute  giving 
the  widow  such  a  right  of  action. 

*As  to  right  of  husband  or  wife  at  common  law  to  recover  for  loss 
of  services  or  consortium,  against  a  person  negligently  causing  the 
death  of  the  other,  see  notes  in  19  L.  B.  A.  (N.  S.)  633;  24  L.  B.  A. 
(N.  &)  1042;  83  L.  B.  A.  (N.  8.)  1042.  BiPOSTEB. 
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From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

Department  1.    Statement  by  Mb.  Jubticb  Bubnett. 

The  plaintiff,  Katherine  Kosciolek,  widow  of  John 
Koscioleky  complains  that  the  defendant,  Portland 
Railway,  Light  &  Power  Company,  negligently  ran  one 
of  its  street-cars  against  a  wagon  being  driven  on  the 
street  into  Portland  by  her  husband,  whereby  without 
his  fault  he  was  injured  so  that  he  died  about  13 
months  later.    She  says  that: 

''By  reason  of  the  matters  and  things  herein  alleged 
this  plaintiff  has  been,  now  is,  and  will  hereafter  be 
deprived  of  the  comfort,  society,  love,  affection,  asso- 
ciation, companionship  and  support  of  the  said  John 
Kosciolek;  that  prior  to  said  injuries  the  said  John 
Kosciolek  was  a  kind,  affectionate  and  devoted  hus- 
band and  father,  but  after  receiving  such  injuries  he 
became  nervous,  cross,  irritable,  sick  and  childish  and 
was  so  up  to  the  time  of  his  death ;  that  such  condition 
arose  shortly  after  his  injury,  and  was  of  a  permanent 
and  progressive  character,  and  existed  at  the  time  of 
his  death *';  and  ''that  by  reason  of  the  matters  and 
things  herein  set  forth,  this  plaintiff  has  been  injured 
to  her  damage  in  the  sum  of  $20,000. ' ' 

The  defendant  denied  everything  in  the  complaint 
except  its  own  corporate  existence  and  that  it  was  op- 
erating a  street-car  system  in  Portland.  It  charges 
that  the  decedent  was  guilty  of  contributory  negli- 
gence, in  that  he  drove  his  team  upon  the  track  directly 
in  front  of  the  defendant 's  car  so  suddenly  that  it  was 
impossible  to  avoid  a  collision.  Another  defense  was 
that  the  decedent  himself  during  his  lifetime  sued  this 
defendant  for  damages  for  the  same  injuries  grow- 
ing out  of  the  identical  accident  described  in  plaintiff's 
complaint,  and  that  after  issue  joined  and  the  action 
was  ready  for  trial,  this  defendant,  as  a  compromise 
thereof,  paid  to  the  said  John  Kosciolek,  in  full  satis- 
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faction  of  all  claims  and  demands  on  account  of  said 
Hccident,  the  sum  of  $850,  in  consideration  of  which 
Kosciolek  executed  and  delivered  to  defendant  a  re- 
lease on  behalf  of  himself,  his  heirs,  executors  and 
administrators,  forever  discharging  the  defendant,  its 
successors,  and  assigns  from  all  liability  by  reason  of 
the  injury  and  from  all  claims  or  causes  of  action 
on  account  thereof.  The  first  defense  is  traversed  by 
the  reply.  As  to  the  release  the  reply  admits  the  in- 
stitution of  the  action  between  the  plaintiff's  husband 
and  the  defendant  and  the  execution  of  the  acquit- 
tance. It  is  not  denied  that  the  defendant  paid  to 
Kosciolek  the  sum  of  money  mentioned  in  the  answer 
as  a  compromise  of  the  action.  In  brief  the  conten- 
tion of  the  reply  is  that  the  injuries  mentioned  in  the 
release  were  not  those  of  which  the  plaintiff  here  com- 
plains. It  was  also  urged  in  the  reply  that  the  effect 
of  the  release  was  an  admission  on  the  part  of  the 
defendant  of  its  liability  for  all  injuries  growing  out 
of  the  negligence  of  the  defendant  in  the  instance  de- 
scribed. A  jury  trial  resulted  in  a  verdict  for  the  de- 
f  endant,  and  the  plaintiff  appealed.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr. 
Isham  N.  Smith,  with  a  brief  over  the  names  of  Messrs. 
Little  field  <&  Smith  to  this  effect: 

1.  The  plaintiff  requested  an  instruction  that  the 
effect  of  the  payment  to  deceased  in  settlement  of  his 
pending  action  was  an  admission  by  the  defendant  of 
negligence,  and  settled  the  element  of  liability,  which 
was  refused.  This  was  error:  Weiss  v.  Kohlhagen, 
58  Or.  144,  153  (113  Pac.  46) ;  City  of  Newport  News 
V.  Porter,  122  Fed.  321;  Grimss  v.  Keene,  52  N.  H. 
330;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Rhodes,  21  Colo. 
App.  229  (121  Pac.  769)  ;G.H.<&  S.  A.  Ry.  Co.  v.  Eeri- 
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zig,  3  Tex.  Civ.  App.  296  (22  S.  W.  1013) ;  T.  d  N.  0. 
R.  Co.  V.  C.  W.  A.  Co.,  137  S.  W.  401;  Benson  v.  Hall, 
83  N.  E.  1036 ;  Watson  v.  Bigelow,  58  Atl.  741. 

The  accord  and  satisfaction  having  been  completed 
between  John  Kosciolek  and  the  company,  neither  he 
nor  it  could  reopen  or  relitigate  any  of  the  matters 
thereby  settled:  Hurrle  Gas  Co.  v.  Hooker  Co.,  120 
111.  App.  433 ;  Hemingway  v.  Stansell,  106  U.  S.  339 ; 
1  Corpns  Juris,  354,  par.  2. 

2.  The  settlement  with  Kosciolek  was  not  a  bar  to 
this  action  by  his  widow:  Clark  v.  Dinsmore,  5  N.  H. 
136 ;  Tate  v.  Wabash  Ry.  Co.,  141  S.  W.  459 ;  Spokane 
£  I.  Ry.  Co.  V.  Whitley,  237  U.  S.  487 ;  Mageau  v.  Great 
Northern  Ry.  Co.  (Minn.),  115  N.  W.  651  (15  L.  B.  A. 
(N.  S.)  511). 

3.  The  injuries  to  John  Kosciolek  did  personal  in- 
jury to  him  and  also  did  damage  to  the  relation  be- 
tween him  and  his  wife,  for  which  she  can  sue.  In 
Oregon,  married  women  are  liberated  from  all  disabili- 
ties of  the  common  law,  and  enjoy  all  civil  rights 
equally  with  men :  Section  7050,  L.  0.  L.  Under  this 
section  a  married  woman  in  Oregon  can  maintain  an 
action  for  alienating  her  husband's  affections:  Keen 
V.  Keen,  49  Or.  362  (90  Pac.  147,  10  L.  R.  A.  (N.  S.) 
504) ;  McCann  v.  Burns,  73  Or.  167  (143  Pac.  1099). 

4.  Modern  authorities  are  to  the  effect  that  either 
spouse  may  sue  for  an  invasion  of  the  marital  rela- 
tionship resulting  in  alienation  of  affection  or  loss  of 
consortium.  The  elements  involved  are,  affection, 
society,  mutual  obligations  for  support,  conjugal  rela- 
tion, with  advice  and  assistance  in  rearing  the  family. 
Accordingly,  it  is  now  the  recognized  law  that  either 
spouse  may  maintain  an  action  for  damages  to  the 
marital  relation:  Williamson  v.  Osenton,  34  Sup.  Ct. 
Rep.   442,   alienation   of   affection;   Flandemeyer  v. 
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Cooper,  85  Ohio  St.  327  (98  N.  E.  102,  Ann.  Gas. 
1913 A,  983,  40  L.  R.  A.  (N.  S.)  360,  364),  sale  of  drugs 
rendering  husband  insane;  Holleman  v.  Harvardy  119 
N.  C.  150  (56  Am.  St.  Rep.  672),  selling  drugs  to  wife, 
incapacitating  her;  Kelley  v.  New  York,  N.  H.  <&  H. 
R.  Co.,  168  Mass.  308  (46  N.  E.  1063,  60  Am.  St.  Rep. 
397,  38  L.  R.  A.  631) ;  Stonka  v.  Kreitle,  92  N.  W.  1042, 
sale  of  intoxicating  liquors ;  Tatro  v.  Railway  Co.,  141 
S.  W.  459 ;  O'Gormm  v.  Pfeiffer,  130  N.  Y.  577. 

5.  A  culpable  injury  to  either  spouse  gives  rise  to 
a  cause  of  action  not  only  to  the  injured  person  di- 
rectly, but  as  well  to  the  other  spouse  for  the  injury 
to  the  consortium :  Mageau  v.  Great  Northern  Ry.  Co., 
115  N.  W.  651  (15  L.  R.  A.  (N.  S.)  511) ;  Kimberly  v. 
Rowland,  143  N.  C.  396  (7  L.  R.  A.  (N.  S.)  545) ; 
Ladaire  v.  Minneapolis  <&  St.  L.  Ry.  Co.,  130  N.  W.  8 ; 
Omaha  <&  M.  Ry.  Co.  v.  Cosby,  7  N.  E.  378. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Leiter  &  Allen  and  Mr.  Frank  J.  Lon- 
er gan,  with  an  oral  argument  by  Mr.  Lonergan. 

Mb.  Justice  Bxtbnbtt  delivered  the  opinion  of  the 
court. 

1.  Many  questions  are  suggested  in  the  plaintiff's 
brief  which  are  unnecessary  to  consider.  The  whole 
question  hinges  upon  the  determination  of  whether  or 
not  a  widow  can  maintain  an  action  for  loss  of  consor- 
tium incident  to  the  marriage  relation  between  herself 
and  her  deceased  husband.  It  may  be  set  down  that  at 
common  law,  while  the  husband  could  maintain  an  ac- 
tion for  an  injury  to  or  death  of  the  wife  whereby  he 
lost  her  services  and  consortium,  yet  the  wife  herself 
could  not  maintain  a  corresponding  action  to  recover 
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for  the  loss  of  services  and  consortium  due  from  the 
husband  to  herself. 

2.  The  position  of  the  plaintiff,  however,  is  that 
since  the  enactment  of  Section  7050,  L.  0.  L.,  a  wife 
has  rights  and  remedies  equivalent  in  all  respects  to 
those  with  which  the  husband  is  endowed.  That  stat- 
ute reads  thus : 

**A11  laws  which  impose  or  recognize  civil  disabili- 
ties upon  a  wife  which  are  not  imposed  or  recognized 
as  existing  as  to  the  husband  are  hereby  repealed; 
provided,  that  this  act  shall  not  confer  the  right  to 
vote  or  hold  office  upon  the  wife,  except  as  is  otherwise 
provided  by  law;  and  for  any  unjust  usurpation  of 
her  property  or  natural  rights  she  shall  have  the  same 
right  to  appeal  in  her  own  name  alone  to  the  courts 
of  law  or  equity  for  redress  that  the  husband  has/' 

This  section  does  not  confer  upon  the  wife  any  new 
right  of  action.  It  only  allows  her  admission  to  the 
courts  as  a  suitor  independent  of  her  husband  for  the 
purpose  of  redressing  the  infringement  of  rights  which 
she  already  had. 

3.  It  is  only  by  virtue  of  statutes  that  anyone  has  a 
chose  in  action  not  known  to  common  law.  If  our 
legislation  gave  the  widow  a  right  to  recover  for  the 
death  of  her  husband,  or  a  wife  to  recover  for  injury 
to  her  spouse,  she  would  be  a  competent  suitor  under 
this  section  to  institute  an  action  for  damages  for  the 
violation  of  her  statutory  right,  but  no  enactment 
exists  giving  her  that  privilege. 

4.  The  natural  rights  of  a  person  at  common  law 
are  the  right  of  personal  security  in  the  legal  enjoy- 
ment of  life,  limb,  body,  health  and  reputation,  the 
right  of  personal  liberty,  and  the  right  of  private  prop- 
erty: 1  Bl.  Com.  129.  It  is  said  in  Black's  Law  Dic- 
tionary, page  1038 : 
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**  Natural  rights  are  those  which  grow  out  of  the 
nature  of  man  and  depend  upon  personality  as  distin- 
guished from  such  as  are  created  by  law  and  depend 
upon  civilized  society,  or  they  are  those  which  are 
plainly  assured  by  natural  law/' 

These  words  of  the  statute  refer  to  those  privileges 
which  a  feme  sole  possesses  in  common  with  any  other 
individual,  and  the  only  effect  of  the  enactment  is  to 
allow  a  married  woman  to  litigate  in  her  own  name 
independent  of  her  husband  when  these  rights  have 
been  violated.  It  cannot  be  said  that  the  marriage 
relation  gives  rise  to  natural  rights  in  the  sense  desig- 
nated by  the  common-law  writers,  for  that  relation 
grows  out  of  the  customs  of  society,  and  is  more  or 
less  conventional. 

5.  The  authorities  cited  by  the  plaintiff  are  instances 
either  where  the  husband  is  suing  for  an  injury  to  his 
wife,  thus  enforcing  his  common-law  right,  or  where 
there  is  a  direct  attack  upon  the  marriage  relation  it- 
self, as  for  the  alienation  of  the  husband's  affection 
and  the  like.  The  latter  cases  depend  upon  the  fact 
that  there  is  a  direct  and  intentional  interference  with 
the  marriage  relation.  As  said  in  Flandermeyer  v. 
Cooper,  85  Ohio  St.  327  (98  N.  E.  102,  Ann.  Gas.  1913A, 
983,  40  L.  R.  A.  (N.  S.)  360,  364) : 

**This  right  is  invaded  whenever  a  third  person 
through  machination,  enticement,  seduction  or  other 
wron^ul,  intentional,  and  malicious  interference  with 
the  marriage  relation  deprives  the  husband  or  wife  of 
the  consortium  of  the  other. ' ' 

There  the  attack  upon  the  marriage  relation  is  di- 
rect, with  purpose  and  malice.  The  harm  to  the  wife 
is  immediate  and  not  merely  consequential  or  second- 
ary, and  the  law  visits  punitive  damages  in  her  favor 
upon  the  wrongdoer.  A  negligent  injury  to  the  hus- 
band, however,  affects  the  wife  or  widow  only  indi- 
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rectly  or  collaterally,  calling  for  mere  compensatory 
damages  which  the  husband  while  Uving,  or  his  per- 
sonal representatives  after  his  death,  may  collect,  thus 
settling  the  grievance  once  for  all.  This  distinction 
runs  throughout  the  authorities,  and  is  ground  for 
holding  that  a  mere  negligent  wrong  to  the  husband 
does  not  furnish  cause  of  action  to  a  woman  in  her 
character  either  as  wife  or  widow.  The  injury  to  her 
in  such  conditions  is  not  the  direct,  natural,  and 
necessary  consequence  of  the  carelessness  of  the  de- 
fendant. For  what  he  suffered  during  his  life  the  hus- 
band had  an  action  directly  against  the  defendant. 

6.  It  is  through  her  spouse  that  the  plaintiff  claims 
in  the  present  instance;  but,  while  he  had  control  of 
the  situation,  he  released  his  cause  of  action,  and,  the 
source  of  her  claim  thus  having  been  taken  away,  she 
has  no  standing  to  demand  more.  After  the  death 
of  an  individual  by  the  wrongful  act  of  another,  the 
statute  gives  a  cause  of  action  to  his  personal  repre- 
sentatives under  Section  380,  L.  0.  L.  Many  persons, 
such  as  minor  children  and  dependent  relatives,  be- 
sides the  wife,  might  be  more  or  less  indirectly  affected 
by  injury  rendering  the  husband  or  father  less  capable 
to  continue  his  duty  of  support.  .  The  wife  stands  in 
no  better  plight  than  any  of  the  others  mentioned. 
Section  380  affords  relief  to  her  in  conmion  with  the 
others,  and  it  would  be  unreasonable  to  hold  that  the 
defendant,  after  fairly  compensating  the  injured  man 
for  the  negligent  wrong  inflicted  upon  him,  should  be 
compelled  to  search  out  all  others  of  his  relatives  and 
litigate  or  settle  with  them. 

It  is  unnecessary  to  decide  whether  the  husband 
could  bring  such  an  action  as  this  or  not  where  his 
wife  was  injured  or  slain.  It  is  sufficient  to  say  that 
there  is  no  statute  so  equipping  the  wife  or  widow. 
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The  complaint  did  not  state  a  cause  of  action  against 
the  defendant.  Much  instruction  on  this  subject  may 
be  derived  from  the  perusal  of  the  following  cases: 
Feneff  v.  New  York  Cent.  <&  H.  R.  By.  Co.,  203  Mass. 
278  (89  N.  E.  436,  133  Am.  St.  Eep.  291,  24  L.  E.  A. 
(N.  S.)  1024) ;  Brown  v.  Kistelman,  177  Ind.  692  (98 
N.  E.  631,  40  L.  E.  A.  (N.  S.)  236) ;  Goldman  v.  Cohen, 
30  Misc.  Eep.  336  (63  N.  Y.  Supp.  459) ;  Stout  v.  Kan- 
sas City  Terminal  By.  Co.,  172  Mo.  App.  113  (157 
S.  W.  1019) ;  Gamhino  v.  Manufacturers'  Coal  &  Coke 
Co.,  175  Mo.  App.  653  (158  S.  W.  77) ;  Patelski  v. 
Snyder,  179  111.  App.  24 ;  Marri  v.  Stanford  St.  By. 
Co.,  84  Conn.  9  (78  Atl.  582,  Ann.  Cas.  1912B,  1120,  33 
L.  E.  A.  (N.  S.)  1042). 
The  judgment  is  affirmed.  Appibmbd. 

Mb.  Chiep^  Justice  Moobb,  Mb.  Justice  Benson  and 
Mb.  Justice  Habbis  concur. 
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'  ELWERT  V.  KNAPP. 

(159  Pac.  1027.) 

Judgment— <fon<dii8iven68B— Title  to  Property. 

1.  It  having  in  a  suit  between  E.  and  B.  been  finally  decreed 
that  B.  was  owner  of  certain  land,  which  he  claimed  as  successor  to 
E.'s  yendee,  and  that  E.  had  no  interest  therein,  E.  is  estopped,  in  a 
suit  to  enjoin  defendant  city  from  paying  R.  the  purchase  price 
thereof,  whether  suing  as  claimant  to  the  property  or  as  taxpayer,  to 
assert  that  B.,  or  the  city  as  his  grantee,  has  no  title  to  the  property. 

[As  to  elements  necessary  to  conclusiveness  of  judgment  in 
another  action,  gee  note  in  8  Am.  St.  Eep.  229.] 

From  Multnomah:  Geobqe  N.  Davis,  Judge. 


526  Elwbbt  v.  Knapp.  [81  Or. 

Department  !•    Statement  by  Mb.  Justice  McBbidb. 

This  is  a  suit  by  Carrie  M.  Elwert,  as  a  taxpayer 
of  the  City  of  Portland,  against  F.  C.  Knapp,  substi- 
tnted  for  F.  W.  Mulkey,  Ben  Selling,  John  H.  Bur- 
gard,  Charies  B.  Moores,  Dan  Kellaher,  as  Dock  Com- 
missioners of  the  City  of  Portland,  and  the  City  of 
Portland,  a  municipal  corporation,  to  restrain  the 
city  from  paying  the  sum  of  $40,000  to  William  Reid 
as  the  purchase  price  of  the  following  described 
properi;y : 

'^Beginning  at  a  point  on  the  noriih  line  of  East 
Washington  Street  100  feet  west  of  the  west  line  of 
Water  Street,  and  running  thence  westerly  along  the 
north  line  of  East  Washington  Street  to  the  low-water 
mark  of  the  Willamette  River,  a  distance  of  about  159 
feet  more  or  less;  thence  northerly  along  the  low- 
water  mark  of  the  Willamette  River  to  a  point  50  feet 
north  of  the  point  of  beginning;  thence  east  159  feet 
more  or  less  to  a  point  100  feet  west  of  the  west  line 
of  Water  Street;  thence  south  50  feet  to  the  point  of 
beginning,  together  with  the  right  to  wharf  out  to  the 
established  harbor  line  of  the  Willamette  River/' 

It  is  alleged  that  Reid  has  no  title  to  said  property, 
that  the  payment  of  any  money  therefor  will  be  a 
waste  of  the  funds  of  the  city,  and  impose  a  great  and 
unnecessary  burden  upon  the  taxpayers,  and  that 
plaintiff  is  a  large  taxpayer  and  will  be  especially 
damaged  thereby. 

The  defendants  answered  by  a  general  denial  of  the 
allegations  of  the  complaint  respecting  the  lack  of 
title  in  Reid,  and  alleged  that  the  conmaission  had  pur- 
chased of  him  all  of  blocks  1  and  2,  as  shown  on  the 
plat  of  East  Portland,  which  former  municipality  is 
now  included  in  the  City  of  Portland,  and  that,  there 
being  some  question  raised  as  to  the  validity  of  Reid's 
title  to  the  south  50  feet  of  block  2  and  the  water  and 
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wharfage  rights  adjoining,  and  appurtenant  thereto, 
the  commission  had  by  agreement  with  Reid  withheld 
payment  of  the  sum  of  $40,000  of  said  purchase  price 
until  it  should  be  ascertained  that  neither  the  plain- 
tiff nor  the  heirs  of  Arthur  H.  Johnson,  deceased,  had 
any  estate  or  interest  in  said  property;  that  a  suit  is 
now  pending  between  the  City  of  Portland  and  the 
heirs  of  said  Arthur  H.  Johnson  for  the  purpose  of 
settling  such  claims  as  they  may  have,  if  any,  in  said 
property;  that  defendants  do  not  intend  to  pay  said 
sum  of  money  until  final  adjudication  of  the  alleged 
claims  of  said  heirs  shall  have  been  had  in  such  court. 
The  defendants  by  way  of  cross-complaint  allege : 

**That  defendant  City  of  Portland  is  the  owner  in 
fee  simple  and  in  possession  of  the  property  described 
as  beginning  at  a  point  on  the  north  line  of  East 
"Washington  Street  100  feet  west  of  the  west  line  of 
Water  Street,  and  running  thence  westerly  along  the 
north  line  of  East  Washington  Street  to  the  low-water 
mark  of  the  Willamette  River;  thence  northerly  along 
the  low-water  mark  of  the  Willamette  River  to  a  point 
50  feet  north  of  the  south  line  of  block  2  in  East  Port- 
land, according  to  the  duly  recorded  plat  thereof,  sit- 
uate in  the  corporate  limits  of  the  City  of  Portland, 
county  of  Multnomah,  State  of  Oregon,  said  distance 
being  measured  at  right  angles  to  said  south  line; 
thence  east  parallel  with  the  south  line  of  said  block  2 
to  a  point  100  feet  west  of  the  west  line  of  East  Water 
Street  measured  at  right  angles  to  said  west  line; 
tiience  south  50  feet  to  the  place  of  beginning — to- 
gether with  the  right  to  wharf  out  to  the  established 
harbor  line  of  the  Willamette  River  and  also  all  river, 
water  and  wharf  rights,  and  all  other  rights  apper- 
taining or  appurtenant  to  said  property;  that  said 
{)roperty  embraces  a  part  of  block  2  in  said  East  Port- 
and,  all  of  which  is  owned  by  and  in  the  possession 
of  said  City  of  Portland,  together  with  all  the  river, 
water  and  wharf  rights  and  privileges  adjacent  or 
appurtenant  thereto,  and  all  other  rights  thereunto 


528  Elwert  v.  Knapp.  [81  Or, 

belonging  or  appertaining;  that  plaintiff  claims  some 
right,  title  or  interest  in  or  to  said  property  or  some 
part  thereof,  the  exact  nature  and  extent  of  which  is 
to  plaintiff  unknown,  but  whatever  the  same  may  be 
the  same  is  wrongful. '* 

Then  follows  a  prayer  that  plaintiff's  suit  be  dis- 
missed; that  defendants'  title  to  the  premises  be  de- 
clared valid  and  quieted;  and  that  plaintiff  be  .en- 
joined from  asserting  any  estate,  right,  or  interest 
therein.  The  plaintiff  answered  claiming  title  in  her- 
self by  mesne  conveyances  from  James  B.  Stephens, 
the  original  grantee  of  the  United  States,  and  his  suc- 
cessors, and  by  way  of  separate  reply  alleged: 

**That  on  the  nineteenth  day  of  May,  1909,  one 
M.  W.  Parelius,  without  right  or  title  to  any  real 
estate  described  in  the  deed  except  lot  5,  block  2  of 
East  Portland,  executed  a  pretended  deed  attempt-* 
ing  to  convey  to  one  William  Reid  lot  5,  block  2,  to- 
gether with  the  premises  beginning  at  the  high-water 
mark  of  the  Willamette  River  on  the  western  pro- 
longation of  the  north  line  of  East  Washington  Street, 
and  running  thence  westerly  to  the  United  States 
harbor  line  of  the  Willamette  River ;  thence  northerly 
along  the  harbor  line  50  feet ;  thence  east  to  the  high- 
water  mark  of  the  Willamette  River;  thence  south  50 
feet  to  the  point  of  beginning — ^which  paper  is  re- 
corded in  Book  455,  on  page  284,  Deed  Records  of 
Multnomah  County,  Oregon ;  that  on  the  tenth  day  of 
April,  1865,  one  James  B.  Stephens  filed  a  plat  of  the 
City  of  East  Portland  in  the  office  of  the  county  clerk 
of  Multnomah  County,  Oregon,  which  plat  is  recorded 
in  Book  F,  on  page  116,  and  said  plat  is  the  plat  re- 
ferred to  in  the  deed  alleged  to  have  been  executed 
by  said  William  Reid  to  the  City  of  Portland,  and  said 
plat  shows  block  2  and  a  scale  of  distance  is  set  forth 
on  said  plat,  and  no  lots  are  numbered  on  the  blocks 
of  said  plat,  but  a  key  block  is  also  set  forth  upon  said 
plat  showing  the  manner  and  extent  of  numbering  tiie 
lots  contained  in  a  block,  and  that  said  scale  and  said 
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key  block  show  that  block  2  is  160  feet  on  the  south 
side  of  said  block  and  116  feet  on  the  north  side  of 
said  block  and  200  feet  on  the  east  side  of  said  block, 
and  that  lots  are  100  feet  east  and  west  and  50  feet 
north  and  south,  except  such  lots  as  are  contained  in 
fractional  blocks,  in  which  case  lots  1,  2,  3  and  4  are 
50  feet  from  the  north  line  to  the  south  line  and  such 
distance  from  the  east  line  to  the  west  line  as  there 
is  distance  between  a  point  100  feet  west  of  the  east 
line  of  said  fractional  blocks  and  the  western  bound- 
ary of  said  fractional  blocks,  as  shown  on  said  plat, 
in  accordance  with  the  scale  shown  on  said  plat ;  that 
said  premises  described  in  the  complaint  according  to 
the  said  plat  of  East  Portland  would  be  designated 
and  described  as  lot  4,  block  2,  of  East  Portland;  that 
the  Willamette  Eiver  is  a  tidal  stream,  and  the  ordi- 
nary tide  is  2%  feet  above  low  water,  and  the  ordi- 
nary low  water  of  the  Willamette  Eiver  is  zero,  and 
said  zero  is,  .96  of  a  foot  above  mean  sea  level  at 
Astoria,  and  mean  sea  level  at  Astoria  is  4  feet  above 
mean  low  water  at  Astoria,  and  ordinary  high  water 
of  the  Willamette  Eiver  is  3  feet  above  zero;  that  at 
the  time  of  the  execution  of  said  deed  by  said  Parelius 
to  said  William  Eeid  May  19,  1909,  the  elevation  of 
the  west  line  of  lot  5  was  12.4  feet  above  said  zero, 
and  the  elevation  of  the  western  line  of  block  2,  as 
shown  by  the  plat,  between  the  south  line  thereof  and 
a  line  50  feet  north  of  said  south  line,  was  8.1  feet, 
and  ever  since  have  been  and  now  are  the  same  eleva- 
tions as  aforesaid,  and  the  water  line  at  zero  stage  of 
the  river  is  195.5  feet  west  of  the  west  line  of  lot. 5, 
block  2,  and  that  the  water  line  on  May  19,  1909,  was, 
ever  since  has  been,  and  now  is  the  following  distances 
west  of  the  west  line  of  lot  5,  to  wit :  At  1  foot  above 
zero,  126  feet ;  at  2  feet  above  zero,  113.7  feet ;  at  3  feet 
above  zero,  102  feet ;  at  4  feet  above  zero,  92.5  feet. '  * 

The  defendants  filed  a  supplemental  answer  setting 
up  the  fact  that  since  the  original  answer  the  suit  be- 
gun by  the  plaintiff  against  the  heirs  of  A.  H.  John- 
son had  terminated  in  ar  decree  adjudging  that  the 

81  Or.- 


530  Elwbbt  r.  Enafp.  [81  Or. 

City  of  Portland  was  the  owner  of  the  property  in  dis- 
pute and  forever  quieting  its  title  thereto. 

It  was  also  alleged  as  a  bar  to  plaintiff's  claim  in  this 
suit  and  as  ground  for  affirmative  relief  that  in  the 
case  of  Carrie  M.  Elwert  y.  William  Reid,  70  Or.  318 
(139  Pac.  918, 141  Pac.  540),  which  was  finally  decided 
in  this  court  on  the  ninth  day  of  May,  1914,  it  was  ad- 
judged and  decreed  that  Carrie  M.  Elwert  had  no 
right,  title  or  interest  in  lot  5  of  block  2,  and  that  the 
premises  lying  west  of  lot  5,  and  between  it  and  tiie 
harbor  line  of  the  Willamette  River,  are  pertineijt  to 
lot  5 ;  that  said  William  Beid,  the  predecessor  in  title 
of  defendant  City  of  Portland,  was  the  owner  of  tiie 
exclusive  right  of  wharfage  and  possession  in  and  to 
the  same,  and  that  Carrie  M.  Elwert  has  no  right,  title 
or  interest  in  and  to  said  real  property  or  any  part 
of  said  right  of  wharfage;  that  her  claims  thereto 
were  null  and  void,  and  that  she  was  by  said  decree  en- 
joined and  restrained  from  asserting  any  right  to  said 
property;  that  in  May,  1915,  Reid  relinquished  to  the 
city  the  right  to  maintain  a  water-pipe  across  said 
premises  and  removed  the  pipe,  and  that  his  alleged 
easement  across  said  premises  had  thereby  become 
extinguished ;  that  about  July  7th  M.  W.  Parelius  and 
wife  released  and  quitclaimed  to  the  City  of  Portland 
all  their  interest  in  said  property.  By  stipulation  filed 
it  was  agreed  that  the  matter  in  the  supplemental  an- 
swer should  be  treated  as  denied  so  far  as  it  affected 
any  right  of  plaintiff. 

There  was  a  trial  and  findings  and  decree  for  de- 
fendants, and  plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  8.  Shepherd  and  Mr.  W.  W.  MoCredie, 
with  an  oral  argument  by  Mr.  Shepherd. 
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For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Henry  A.  Davie,  Mr.  Waiter  P.  La  Roche,  Mr. 
Lyman  E.  Latourette,  and  Messrs.  Boothe  &  Richard- 
son,  with  oral  arguments  by  Mr.  J.  F.  Boothe  and  Mr. 
Davie. 


Mb.  Jubtiob  MoBbide  delivered  the  >  opinion  of  the 
court 

The  decision  of  this  case  depends  upon  the  con- 
struction of  certain  conveyances  and  adjudications  of 
the*  Circuit  Court  of  Multnomah  County  and  of  this 
court,  which  when  analyzed  indicate  to  our  minds  that 
plaintiff  has  no  standing  here.  As  before  stated,  the 
original  title  to  the  land  lying  adjacent  to  the  Wil- 
lamette Biver  on  the  east  side  thereof  was  in  James 
B.  Stephens.  On  December  28,  1861,  Stephens  filed 
a  plat  of  the  then  City  of  East  Portland,  in  which  that 
part  relating  to  the  property  in  controversy  is  as  fol- 
lows: 


^'^i-^M^rr^ 


The  map  did  not  indicate  the  subdivision  into  lots 
and  blocks,  but  a  legend  and  scale  which  is  shown 
above  on  the  accompanying  diagram  indicated  that 
complete  blocks  were  approximately  200  feet  square, 
and  that  these  were  subdivided  into  lots  50  feet  north 
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and  south  by  100  feet  east  and  west.  If  there  existed 
land  upon  which  the  plat  could  take  effect,  there  would 
be  upon  the  southerly  side  of  block  2  a  complete  lot 
5  and  a  fractional  lot  4 ;  all  depending  upon  where  the 
line  of  ordinary  high  water  was  at  the  time  the  plat 
was  filed.  The  contention  as  to  whether  the  alleged 
lot  4  was  below  the  line  of  ordinary  high  water,  and 
therefore  not  included  in  the  Stephens'  donation 
claim,  was  first  litigated  in  the  case  of  Johnson  v. 
Knott,  13  Or.  308  (10  Pac.  418).  It  appeared  in  that 
case  that  Stephens  had  conveyed  to  Kjiott's  grantors 
lot  5  in  block  2,  and  the  respondents,  who  owned  and 
operated  a  ferry  at  the  foot  of  L  Street,  now  East 
Washington  Street,  which  is  immediately  south  of 
block  2,  drove  piling  in  front  of  the  alleged  lots  3  and 
4,  block  2,  in  order  to  sheer  their  ferryboat  into  the 
slip  at  L  Street.  Subsequent  to  his  conveyance  to 
Kjiott's  grantors,  and  in  1874,  Stephens  had  conveyed 
the  alleged  lots  3  and  4,  in  block  2,  with  other  realty, 
to  A.  H.  Johnson,  who  brought  an  action  against  him 
to  recover  the  possession  of  the  alleged  lots.  Under 
instruction  of  the  court,  which  substantially  submitted 
the  question  of  the  right  of  Stephens  to  include  these 
lots  in  his  plat,  the  jury  returned  a  verdict  for  the  de- 
fendant Knott,  but  there  were  other  issues  involved 
which  would  have  justified  the  verdict  even  if  the  evi- 
dence had  shown  that  the  whole  or  part  of  lot  4  was 
not  a  part  of  the  shores  and  waters  of  the  Willamette 
River.  The  judgment  of  the  court  was  that  the  plain- 
tiff, Johnson,  was  not  entitled  to  the  possession  of  the 
property,  and,  this  judgment  having  been  afiirmed,  we 
hear  of  no  further  contention  of  Johnson  in  regard  to 
it ;  he  seemingly  having  acquiesced  in  the  theory  that 
the  property  formed  part  of  the  banks  and  bed  of  the 
river,  and  that   Stepheni?  had  no   title   thereto.    If 
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this  were  actually  the  case,  the  act  of  1874  granting 
overflowed  lands  upon  the  Willamette   River  to  the 
adjoining  bank  owner  operated  to  vest  the  title  to  the 
alleged  lot  4  in  Knott,  whose  title  to  lot  5  was  indis- 
putable; but  it  is  not  clear  that  the  jury  found,  or 
intended  to  find,  or  that  there  is  necessarily  included 
in  their  verdict  a  finding,  that  lot  4  did  not  exist,  and 
the  evidence  here  tends  to  show  that  a  portion  thereof 
was  above  ordinary  high  water,  and  in  that  event  the 
act  of  1874  inured  to  the   benefit  of  Johnson.    But 
whether  it  is  the  successors  of  Knott  or  the  heirs  of 
Johnson  who  succeeded  to  the  title  to  lot  4  is  imma- 
terial here  in  view  of  subsequent  conveyances  and  de- 
crees, as  we  will  presently  show.    On  June  24,  1891, 
the  heirs  of  Levi  Knott  mortgaged  lot  5  and  appurte- 
nances to  J.  B.  Elwert,  the  mother  of  plaintiff,  and  on 
foreclosure  the  property  was  sold  to  this  plaintiff, 
who  received  a  sheriff's  deed  March  1,  1896.    On  Oc- 
tober 21, 1905,  Carrie  M.  Elwert  entered  into  a  written 
agreement  with  H.  P.  Palmer,  whereby  she  agreed  to 
sell  and  convey  to  him  lot  5,  in  block  2,  together  with 
all  riparian  rights  thereto  for  $3,000.    The  agreement 
provided  that  Palmer  might  in  the  name  of  Carrie  M. 
Elwert  prosecute  and  control  any  necessary  suits  to 
quiet  title  to  the  premises,  and  that  **all  lands,  rights 
and  privileges  owned  or  claimed  by  said  Carrie  M. 
Elwert  between   Water   Street  and   the   Willamette 
River  is  also  to  be  conveyed  by  Carrie  M.  Elwert  to 
H.  P.  Palmer. '^    On  the  theory  that  the  west  line  of 
the  Stephens  donation  claim  was  east  of  lot  4  and  upon 
lot  5,  a  conveyance  of  lot  5  and  the  appurtenances  and 
riparian  rights  would  include  all  of  the  alleged  lot  4; 
but,  evidently  to  make  assurance  doubly  sure,  the  con- 
tract contained  also  a  description  which  included  all 
of  lot  4,  so  that  Palmer  became  by  this  contract  the 
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equitable  owner  of  lot  5  and  of  whatever  interest 
Carrie  M.  Elwert  had  in  the  property  between  that 
and  the  river.  The  contract  was  immediately  as- 
signed by  Palmer  to  M.  W.  Parelins,  who,  in  fact,  was 
the  real  principal  in  the  transaction.  On  the  26th  of 
October,  1905,  Carrie  M.  Elwert,  pursuant  to  her  con- 
tract with  Palmer,  commenced  a  suit  to  quiet  title  to 
lot  5  and  the  property  included  in  lot  4,  not  describing 
it  as  a  lot,  but  by  metes  and  bounds ;  the  defendants 
being  P.  H.  Marley,  H.  E.  Noble  and  J.  Olson,  who  in 
their  answer  disclaimed  any  title  to  lot  5,  but  claimed 
title  to  the  alleged  lot  4  by  virtue  of  a  sale  for  delin- 
quent street  assessments  and  by  a  sheriff's  sale  for 
delinquent  taxes,  describing  said  lot  as  such  as  well  as 
by  metes  and  bounds.  After  this  disclaimer  by 
Marley  and  others  of  title  to  lot  5,  Carrie  M.  Elwert, 
in  August,  1906,  conveyed  to  Parelins  lot  5,  with  the 
appurtenances.  The  suit  continued  as  to  the  residue 
of  the  property.  The  plaintiff,  Elwert,  in  her  reply 
to  the  answer  of  Marley,  and  others,  denied  that  any 
such  lot  as  the  alleged  lot  4  existed,  pleading  the  case 
of  Johnson  v.  Knott,  13  Or.  308  (10  Pac.  418),  to 
that  effect,  and  alleged  that  defendants  Marley  and 
others,  as  successors  to  Johnson  by  certain  tax 
deeds,  were  estopped  to  assert  the  existence  of  lot 
4,  in  substance  claiming  the  wharfage  and  riparian 
rights  on  the  Willamette  Eiver  west  of  lot  5  as 
appurtenant  to  that  lot.  On  December  24,  1906,  a 
decree  was  entered  that  Carrie  M.  Elwert  is  the 
owner  in  fee  of  the  property  described  as  commen- 
cing at  the  southeast  comer  of  block  2,  East  Port- 
land ;  thence  west  along  the  north  line  of  East  Wash- 
ington Street  to  the  Willamette  River;  thence  north 
down  said  river  50  feet ;  thence  east  and  parallel  with 
said  north  line  of  East  Washington  Street  to  the  east 
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line  of  said  block  2;  thence  south  to  the  place  of  be- 
ginning— together  with  the  exclusive  right  of  wharfage 
from  said  land  out  to  the  navigable  waters  of  said 
river,  and  is  the  owner  of  said  right  of  wharfage  in, 
to  and  upon  those  premises  lying  below  ordinary  high- 
water  mark  of  the  Willamette  River  fronting  and  abut- 
ting upon  said  lot  5,  block  2,  East  Portland,  out  to  the 
established  harbor  line  of  said  river,  and  is  entitled  to 
the  undisturbed  and  immediate  possession  thereof; 
that  the  chief  of  police's  and  sheriff's  deeds  referred 
to  in  the  answer  are  null  and  void ;  and  that  the  de- 
fendants be  enjoined  from  claiming  or  asserting  any 
right,  title  or  interest  in  or  to  said  properi;y.  On  May 
19,  1909,  a  mandate  from  the  Supreme  Court  was  en- 
tered dismissing  an  appeal  and  affirming  the  foregoing 
decree.  On  October  23,  1906,  H,  P.  Pahner  and  wife 
made  a  quitclaim  deed  to  M.  W.  Parelius  of  the  prop- 
erty described  as  commencing  at  the  southeast  comer 
of  block  2  in  East  Portland,  and  running  thence  west- 
erly along  the  north  line  of  East  Washington  Street 
to  the  Willamette  River;  thence  down  said  river  50 
feet ;  thence  east  parallel  with  the  north  line  of  East 
Washington  Street  to  the  east  line  of  said  block  2; 
thence  south  along  the  east  line  of  said  block  2  to 
the  place  of  beginning,  being  fractional  lot  5  of  said 
block  2  in  East  Portland — together  with  the  exclusive 
right  of  wharfage  from  said  land  and  out  to  the 
navigable  waters  of  the  Willamette  River.  On  May 
19, 1909,  M.  W.  Parelius  and  wife  conveyed  to  William 
Reid  all  of  lot  5,  block  2,  in  East  Portland,  and  all 
riparian  rights  and  right  of  wharfage  in  and  to  that 
portion  of  the  bank  of  the  Willamette  River  fronting 
on  said  lot  5  described  as  beginning  at  a  point  in  the 
north  side  of  East  Washington  Street  where  the  same 
is  intersected  by  the  high-water  line  of  the  Willamette 
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River;  thence  west  along  the  westerly  prolongation  of 
the  north  line  of  said  East  Washington  Street  to  the 
harbor  line  established  by  the  United  States;  thence 
northerly  along  said  harbor  line  to  a  point  west  of  a 
point  50  feet  north  of  the  place  of  beginning ;  thence 
east  to  the  high-water  mark  of  the  Willamette  River ; 
thence  along  said  high-water  mark  to  the  place  of  be- 
ginning. Under  the  terms  of  her  contract  with 
Palmer  it  was  the  duty  of  Carrie  M.  Elwert  at  once  to 
convey  the  apparent  title  thus  obtained  by  this  decree 
to  PareUus,  his  assignee,  who  by  the  terms  of  his  con- 
tract  and  the  payment  of  the  purchase  price  was 
already  the  equitable  owner  of  the  property  recovered ; 
but,  true  to  her  character  as  a  perennial  litigant,  which 
the  records  of  this  court  abundantly  establish,  she 
sought  to  collect  for  herself  the  costs  and  disburse- 
ments of  the  suit  and  to  appropriate  them  to  her  own 
use,  and  Parelius  was  compelled  to  again  go  into  court 
and  set  up  his  contract  and  enjoin  her  from  so  doing. 
The  court  found  with  the  plaintiff.  Upon  August  5, 
1909,  J.  B.  Elwert,  plaintiff's  mother,  began  a  suit 
against  William  Reid  and  M.  W.  Parelius  to  quiet  title 
to  the  property  obtained  by  the  decree  in  Elwert  v. 
Marley  et  al.,  alleging  that  Carrie  M.  Elwert  held  the 
property  in  trust  for  her,  and  had  no  right  to  convey 
it.  This  suit,  being  decided  adversely  to  plaintiff, 
was  appealed  to  this  court.  Mrs.  J.  B.  Elwert  having 
died  pending  the  appeal,  Carrie  and  her  brother  C.  P. 
Elwert  were  substituted  as  plaintiffs;  and  we  have 
Carrie  M.  Elwert  as  a  substituted  plaintiff  prosecuting 
a  suit  to  have  Carrie  M.  Elwert,  alleged  trustee,  de- 
clared guilty  of  a  gross  breach  of  trust,  and  demanding 
that  the  transaction  involved  therein  be  set  aside. 
The  result  of  this  appeal  to  the  Supreme  Court  was  a 
decree  for  the  defendants  affirming  the  decree  of  the 
Circuit  Court,  which  decree  was  as  follows : 
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**Tlii8  cause  coming  on  to  be  heard  upon  the  motion 
of  the  defendants  for  a  decree  in  accordance  with  the 
findings  of  fact  heretofore  made  and  filed  herein  by 
the  court,  and  it  appearing  that  the  court  has  hereto- 
fore made  its  findings  of  fact  and  conclusions  of  law 
in  this  suit,  which  are  now  on  file  herein,  said  motion  is 
allowed.  It  is  therefore  ordered,  adjudged  and  de- 
creed that  defendant  William  Reid  is  the  owner  in  fee 
simple  of  lot  5  in  block  2  in  East  Portland,  Multnomah 
County,  according  to  the  duly  recorded  map  and  plat 
thereof;  that  ordinary  high-water  mark  in  the  Wil- 
lamette River  is  entirely  within  the  boundaries  of  said 
lot  5  for  the  whole  width  thereof;  that  the  premises 
lying  west  of  said  lot  5  and  between  it  and  the  harbor 
line  in  the  Willamette  River  are  appurtenant  to  the 
said  lot  5,  and  that  defendant  William  Reid  is  the 
owner  of  an  exclusive  right  of  wharfage  and  posses- 
sion in  and  of  the  same;  that  plaintiff  has  no  right, 
title  or  interest  in  or  to  any  part  of  said  real  property 
or  in  or  to  any  part  of  said  right  of  wharfage  and  pos- 
session, and  that  her  claims  thereto  are  null,  void 
and  of  no  effect;  and  that  she  and  all  persons  claiming 
or  to  claim  by,  through,  or  under  her  be  and  they 
hereby  are  perpetually  and  forever  enjoined  and  re- 
strained from  claiming  any  right,  title  or  interest  in 
or  to  said  premises  or  in  or  to  said  right  of  wharfage 
and  possession  and  from  interfering  in  any  way  with 
the  possession  and  right  of  possession  of  defendant 
William  Reid  therein  and  thereto.  It  is  further  or- 
dered and  decreed  that  the  plaintiff's  complaint  be 
and  the  same  hereby  is  dismissed,  and  that  the  defend- 
ants recover  their  costs  and  disbursements  herein 
from  the  plaintiff,  taxed  at  $95. ' ' 

The  decree  settled  all  claims  of  Carrie  M.  Elwert 
to  the  property  here  in  dispute,  and,  so  far  as  she  is 
concerned,  whether  suing  as  a  claimant  to  the  property 
or  as  a  taxpayer,  or  in  any  other  character,  she  is  es- 
topped from  asserting  that  William  Reid,  or  his 
grantee,  the  City  of  Portland,  has  no  title  to  the  prop- 
erty. 
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It  is  evident  that  the  title  to  the  disputed  premises 
was  either  in  the  Elwerts  or  in  the  heirs  of  Johnson, 
and  it  appears  that  the  city  has  brought  suit  to  quiet 
title  against  the  heirs  of  Johnson,  and  that  they  have 
defaulted.  It  is  evident  that  Eeid's  claims  upon  the 
property  were  such  that  it  would  have  been  impolitic 
for  the  city  to  have  purchased  the  other  property 
without  acquiring  them;  and  we  are  satisfied  that  by 
acquiring  them  it  extinguished  the  last  vestige  of  ad- 
verse title,  insomuch  as  it  appears  here  that  its  title 
to  any  possible  claim  by  the  heirs  of  Johnson  has  been 
extinguished  and  quieted  by  the  suit  brought  by  it  for 
that  purpose  against  the  heirs  of  Johnson. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 

Affibmbd.    Behbabino  Denied. 

Mb.  Chief  Justice  Moobb^  Mb.  Jubtiob  Benson  and 
Mb.  Jubhob  Bean  concur. 


Argued  September  20,  ai&rmed  October  17,  191Qw 

STATE  V.  FINNIGAN. 

(160  Pac.  370.) 

Eseheftt— Pleading— I8nie»—Adjadlcati<m  of  County  Court 

1.  In  an  escheat  proceeding,  where  the  state  claimed  personaltj 
of  deceased  as  well  as  the  realty,  and  answering  defendants  pleaded 
an  adjudication  of  the  County  Court,  which,  when  proved,  would 
utterly  defeat  the  claim  of  the  state  as  to  the  personalty  and  the 
state  replied  by  denying  that  the  County  Court  had  made  the  adjudi- 
cation, proof  that  the  County  Court  made  the  order  would  prevent 
the  personalty  from  being  forfeited  to  the  state,  and  it  was  there- 
fore competent  to  introduce  findings  and  order  of  the  County  Court. 

Appeal  and  Error— Bei7i0w--Harmlea0  Error— Admladon  of  Bvldonco 
— FacU  Admitted. 

Z.  Although  the  trial  court  might  have  considered  an  oral  state- 
ment of  counsel  as  a  waiver  of  the  state's  claim  to  the  personalty, 
as  the  state  did  not  in  unequivocal  terms  admit  the  fact  to  be  that 
the  County  Court  had  ordered  a  distribution  of  the  personal  property 
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to  persons  whom  that  court  had  found  were  the  heirs  of  the  deceased, 
and  since  proof  of  the  fact  would  establish  the  claims  of  the  de- 
fendant and  defeat  the  claim  of  the  state,  the  admission  of  evidence 
of  the  order  made  by  the  County  Court  was  not  prejudicial  error. 

Escheat— Pleadiiig—Iflsaes^-Adjadlcation  of  Ooimty  Oonrt. 

3.  As  the  state's  claim  to  the  personalty  made  it  necessary  for 
the  defendants  to  plead  the  order  of  distribution,  a  binding  dis- 
claimer by  the  state  did  not  of  its  own  force  render  incompetent  the 
order  and  findings  of  the  County  Court. 

Ttial—BTldence— AdmlBsibility  for  Particnlar  Purpose. 

4.  Where  the  order  of  the  County  Court  was  inadmissible  to  prove 
heirship  to  the  realty,  but  was  nevertheless  competent  to  prove  own- 
ership of  the  personsdty  of  deceased,  its  incompetency  for  one  pur- 
pose did  not  destroy  or  affect  its  competency  for  the  other. 

Trial— Instnictions—Beqnests. 

5.  Although  refusal  of  an  instruction  limiting  the  evidence  to  the 
single  issue  as  to  personalty  would  be  an  error,  no  error  can  be 
predicated  upon  the  court's  failure  in  that  respect,  in  ,the  absence 
of  a  request. 

Bscheat— Trial— Instnctioiis. 

6.  An  instruction,  that  the  fact  for  the  jury  to  determine  was 
whether  deceased  at  the  time  of  his  death  died  without  any  heir,  and 
that  so  far  as  the  particular  case  was  concerned  before  the  jury 
could  determine  he  &ed  leaving  heirs  they  would  have  to  find  that 
some  of  the  parties  set  up  in  the  answer  were  his  heirs,  was  not  im- 
proper as  requiring  the  state  to  prove  that  the  deceased  left  no  heirs. 

[As  to  presumptions  and  burden  of  proof  in  proceedings  to 
establish  escheat,  see  note  in  Ann.  Oaa.  1913E,  383.] 

From  Washington  Connty:  James  IT.  Campbbll, 
Judge. 

Department  1.    Statement  by  Mb.  Justicb  Habbis. 

The  State  of  Oregon  is  attempting  to  escheat  to  it 
the  property  owned  by  James  McNulty,  who  died  in- 
testate in  April,  1907,  leaving  real  and  personal  prop- 
erty. The  County  Court  appointed  William  T.  Finni- 
gan  as  administrator.  After  paying  all  the  claims 
against  the  estate,  the  administrator  filed  his-  final  ac- 
count showing  real  property  undisposed  of  and  cash 
on  hand  amounting  to  $1,023.26.  Notice  was  duly 
given  of  the  time  fixed  for  hearing  the  final  account. 
Petitions  for  the  distribution  of  the  cash  were  filed  by 
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different  persons  who  claimed  to  be  heirs  of  the  de- 
ceased. The  contesting  claimants  of  the  estate  sub- 
mitted evidence  upon  the  hearing  of  the  final  account 
and  petitions,  and  then  the  County  Court,  on  Decem- 
ber 27,  1910,  made  findings  of  fact  and  conclusions  of 
law  that  John  McNulty,  Kate  McNicholas  and  Mary 
McAndrews  are  first  cousins  of  the  deceased  and  his 
only  heirs  at  law,  and  ordered  the  cash  to  be  paid  to 
them. 

The  escheat  proceeding  was  conmienced  on  January 
12, 1911,  against  the  administrator,  the  Shute  Savings 
Bank,  and  24  persons  who  claim  to  be  heirs  of  the  de- 
ceased. Among  the  averments  of  the  information  are 
allegations  that  James  McNulty  left  real  and  personal 
property,  and  that  he  died  intestate  *  *  without  heirs  at 
law  or  next  of  kin,  and  said  real  and  personal  prop- 
erty so  belonging  to  said  estate  should  be  escheated  to 
the  State  of  Oregon  *';  that  all  the  defendants,  except 
the  administrator  and  the  Shute  Savings  Bank,  have 
falsely  represented  themselves  as  heirs  of  the  deceased 
and  have  filed  petitions  with  the  County  Court  asking 
that  the  estate  be  distributed  to  them;  that  *4t  is  de- 
sired and  necessary  to  have  delivered  the  personal 
property  of  said  estate  of  James  McNulty,  deceased, 
now  in  the  hands  of  the  administrator,  over  to  the 
proper  persons  authorized  by  law  and  by  this  court  to 
take  possession  of  said  personal  property  now  in  the 
hands  of  William  T.  Finnigan,  as  administrator";  and 
that  it  is  for  the  best  interest  of  the  estate  that  a  re- 
ceiver be  appointed  to  take  charge  of  the  personal  and 
real  property.  The  information  concludes  with  a 
prayer  which  in  part  asks  that  the  court  adjudge  the 
*  *  real  and  personal  property  to  be  the  property  of  the 
State  of  Oregon,"  and  that  the  administrator  be  dis- 
possessed '*of  said  real  and  personal  property.'* 
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The  administrator  and  the  Shute  Savings  Bank  filed 
separate  answers,  Mary  McAndrews  and  Kate  Mc- 
Nicholas  joined  in  an  answer,  and  Thomas  McNulty 
with  nine  others  filed  a  joint  answer.  All  the  appear- 
ing defendants,  except  the  bank,  pleaded  the  order 
of  distribution  made  by  the  County  Court,  for  the  pur- 
pose of  defending  against  the  claim  which  the  state 
makes  to  the  personal  property. 

The  replies  traverse  the  allegations  concerning  the 
order  of  distribution. 

During  the  trial  the  defendants  offered  the  findings 
and  order  of  distribution  which  the  County  Court  had 
made.  Counsel  for  the  state  objected  to  the  offer  on 
the  ground  that  the  findings  and  order  of  the  County 
Court  were  incompetent,  and  '*also  that  the  state  had 
not  made  any  claim  as  to  the  personal  property  of  the 
decedent.  While  it  is  alleged  in  the  information  that 
he  has  left  it,  we  have  no  claim  as  to  the  personal 
property,  and  therefore,  as  the  court  had  no  jurisdic- 
tion to  settle  the  real  estate,  the  findings  would  be  of 
no  value,  and  it  is  incompetent.^'  The  objection  was 
overruled,  and  the  court  received  the  proffered  evi- 
dence. A  jury  trial  resulted  in  a  verdict  for  the 
defendants,  and  the  state  appealed  from  the  conse- 
quent judgment.  Apfibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  M.  Wail,  Mr.  Edmimd  B.  Tongue  and  Mr. 
Jay  H.  Upton,  with  an  oral  argument  by  Mr.  Wall. 

For  respondent  William  T.  Finnigan,  administrator, 
there  was  a  brief  and  an  oral  argument  by  Mr.  Dan 
J.  Malarkey. 

For  respondents  Thomas  McNulty,  Bridget  Mc- 
Nulty, James  McNulty,  John  McNulty,  Rose  McNulty 
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Walshe,  John  McNulty,  James  McNulty,  Patrick  Mo- 
Nulty,  Catherine  McNidty  and  Bridget  McNulty  Con- 
Ion,  there  was  a  brief  over  the  names  of  Mr.  E.  P. 
Stott  and  Mr.  Ephraim  B.  Seabrook,  with  an  oral 
argument  by  Mr.  Stott. 

For  respondents  Mary  McAndrews,  Kate  Mo- 
Nicholas  and  Shute  Savings  Bank,  a  corporation, 
there  was  a  brief  over  the  name  of  Messrs.  Bagley  A 
Hare,  with  an  oral  argument  by  Mr.  William  G.  Hare. 

Mr.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

1-3.  The  state  is  in  no  position  to  complain  of  the 
ruling  which  permitted  the  defendants  to  introduce 
the  findings  and  order  of  the  County  Court.  The 
state  alleged  in  plain  terms  in  the  information  that  it 
was  claiming  the  personal  property  as  well  as  the 
realty ;  the  answering  defendants  pleaded  an  adjudica- 
tion of  the  County  Court  which,  when  proved,  would 
utterly  defeat  the  claim  of  the  state  to  the  personal 
property;  and  the  state  replied  by  denying  that  the 
County  Court  had  made  the  adjudication.  The  plead- 
ings raised  a  clear-cut  issue  concerning  the  personal 
property.  Proof  that  the  County  Court  made  the 
order  pleaded  in  the  answers  would  prevent  the  per- 
sonal property  from  being  forfeited  to  the  state  {State 
V.  O'Day,  41  Or.  495  (69  Pac.  542) ;  State  v.  McDonald, 
55  Or.  419  (103  Pac.  512, 104  Pac.  967,  106  Pac  444), 
and  it  was  therefore  competent  to  prove  the  order 
which  the  County  Court  made.  It  is  true  that  the 
trial  court  might  have  considered  the  oral  statement 
of  counsel  as  a  waiver  of  the  claim  to  the  personal 
property  which  the  state  had  made  in  its  pleading; 
but  it  is  also  true  that  the  state  did  not  in  unequivocal 
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terms  admit  the  fact  to  be  that  the  County  Court  had 
ordered  a  distribution  of  the  personal  property  to  per- 
sons whom  that  court  had  found  were  the  heirs  of 
James  McNulty,  and,  since  proof  of  the  fact  would 
establish  the  claim  of  the  defendants  and  defeat  the 
claim  which  the  state  had  solemnly  written  into  its 
pleadings,  it  was  not  prejudicial  error  for  the  trial 
court  to  permit  the  defendants  to  offer  evidence  of 
the  order  which  had  been  made  by  the  County  Court : 
Bcmnister  v.  Alderman,  111  Mass.  261.  By  claiming 
the  personal  property,  the  plaintiff  made  it  necessary 
for  the  defendants  to  plead  the  order  of  distribution ; 
the  defendants  pleaded  what  it  was  necessary  for  them 
to  plead  and  what  they  had  a  right  to  plead ;  and,  con- 
sequently, they  were  entitled  to  prove  what  they  had 
rightfully  pleaded,  so  that,  even  if  the  state  did  make 
a  binding  disclaimer,  that  act  did  not  of  its  own  force 
necessarily  render  incompetent  that  which  undeniably 
would  be  competent  in  the  absence  of  a  disclaimer. 
An  oral  renunciation  of  the  pleaded  claim  to  the  per- 
sonalty might  have  avoided  the  need  of  evidence  to 
show  that  the  plaintiff  had  no  right  to  the  personal 
property,  but  it  would  not  necessarily  prevent  the 
court  from  permitting  the  introduction  of  evidence  to 
prove  that  in  truth  the  state  had  no  rightful  claim 
to  the  personalty. 

4, 5.  The  County  Court  had  authority  to  distribute 
the  personal  property,  but  it  had  no  jurisdiction  to 
determine  the  descent  of  the  real  property,  and  the 
state  therefore  argues  that  it  was  error  to  receive 
evidence  of  the  order  distributing  the  personalty  be- 
cause it  also  mentioned  the  real  property.  Even 
though  it  be  assumed  that  the  order  was  inadmissible 
to  prove  heirship  to  the  real  property,  it  was  never- 
theless competent  to  prove  ownership  of  the  personal 
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property,  and  its  incompetency  for  one  purpose  did 
not  destroy  or  even  affect  its  competency  for  another 
purpose.  An  instruction  limiting  the  evidence  to  the 
single  issue  which  made  it  competent  would  have 
been  proper;  and,  of  course,  when  evidence  is  compe- 
tent for  one  purpose  but  incompetent  for  another,  it 
is  error  if  the  court  refuses  a  request  to  limit  the  evi- 
dence to  the  purpose  for  which  it  is  competent :  3  Ency. 
of  Ev.  188.  The  plaintiff,  however,  made  no  such  re- 
quest, and  therefore,  in  the  language  of  Mr.  Justice 
MooBB,  in  Smitson  v.  8o\dhern  Pac.  Co.,  37  Or.  74,  89 
(60  Pac.  907,  913) : 

**No  error  can  well  be  predicated  upon  the  court's 
failure  in  that  respect,  in  the  absence  of  a  request  for 
such  instruction '^  3  Ency.  of  Ev.  190. 

Moreover,  the  state  is  now  complaining,  not  on  ac- 
count of  the  mere  failure  of  the  court  to  limit  the 
application  of  the  evidence,  but  because  of  the  admis- 
sion of  the  evidence  for  any  purpose. 

6.  The  appellant  next  contends  that  the  instructions 
of  the  court  were  too  broad  and  "required  the  State 
of  Oregon  to  prove  that  the  deceased  left  no  heirs'*; 
and  that  the  jury  should  have  been  required  *Ho  find 
whether  the  defendants,  or  some  of  them,  in  this  pro- 
ceeding, were  the  particular  heirs  of  deceased.''  An 
examination  of  the  instructions  given  by  the  court  will 
disclose  that,  when  considered  in  their  entirety,  they 
are  not  open  to  the  objection  now  being  urged  by  the 
state.    Quoting  from  the  charge  to  the  jury: 

*  *  So  now  there  is  the  fact  for  you  to  determine :  Did 
James  McNulty  at  the  time  of  his  death  during  the 
year  1907  die  without  any  heirs  t  And,  so  far  as  this 
particular  case  is  concerned,  before  you  can  determine 
he  died  leaving  heirs,  you  would  have  to  find  that 
some  of  those  parties  set  up  in  the  answer  were  his 
heirs. ' ' 


Oct.  1916.]  Portland  v.  Qrahs.  545 

The  remaining  assignments  of  error  will  not  be  dis- 
cnssedy  for  the  reason  that  the  state  does  not  argae 
them  in  its  printed  brief. 

The  judgment  is  aflSrmed.  IAfpibmbd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  McBbidb  concur. 


Ikrgaed  September  19,  affirmed  October  17,  1915. 

PORTLAND  V.  GEAHS. 

(160  Pac.  375.) 

CMminal  Law— Appeal— Incomidete  Record. 

1.  On  appeal  from  judgment  of  the  Circuit  Court  dismissing  eom- 
plaint  against  defendant  for  violation  of  a  city  ordinance  after  con- 
viction by  the  municipal  court,  where  the  only  papers  before  the 
court  were  a  copy  of  the  original  complaint,  judgment  in  the  muni- 
cipal court,  notice  of  appeal  to  the  Circuit  Court  and  the  undertak- 
ing, the  judgment  of  the  Circuit  Court,  the  notice  of  appeal  on  be- 
half of  the  state  and  its  undertaking,  the  Supreme  Court  cannot 
determine  whether  the  decision  of  the  Circuit  Court  was  erroneous. 

Orimlnal  Law— Appeal— Decision. 

2.  On  the  city's  appeal  from  judgment  of  the  Circuit  Court  hold- 
ing unconstitutional  an  ordinance  under  which  defendant  had  been 
convicted  in  municipal  court,  the  Supreme  Court  must  affirm,  though 
the  ordinance  was  constitutional,  if  the  facts  disclose  that  defendant 
was  innocent,  since  a  sound  ruling  of  the  Circuit  Court  as  to  guilt  or 
innocence  must  be  sustained,  notwithstanding  the  Supreme  Court's 
dissent  from  the  reasons  upon  which  it  was  made. 

From  Mnltnomah :  Bobebt  G.  Moebow,  Jndge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

In  the  mnnicipal  conrt  of  the  Gity  of  Portland  the 
defendant  was  convicted  of  the  violation  of  a  certain 
ordinance  relating  to  the  height  of  fences.  He  ap- 
pealed to  the  Circnit  Conrt.  The  result  of  the  hear- 
ing in  that  tribunal  was  the  following  judgment : 

81  Or.— 86 
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**Now  at  this  time  this  matter  coming  on  for  hear- 
ing, npon  appeal  from  the  municipal  court  of  the  City 
of  Portland,  wherein  the  defendant  was  fined  the  sum 
of  $25  for  a  violation  of  Section  483  of  Ordinance 
No.  29,916,  being  entitled  an  ordinance  amending  Sec- 
tion 483  of  Ordinance  No.  21,455,  as  heretofore 
amended,  and  the  facts  having  been  stipulated  herein, 
and  the  court  having  considered  said  ordinance  and 
the  facts,  as  stipulated,  and  being  fully  advised  in  the 
premises,  finds  that  said  Section  483  of  said  ordinance 
is  unconstitutional  and  void,  and  it  is  therefore  hereby 
considered,  ordered  and  adjudged  that  the  said  com- 
plaint or  action  filed  herein  against  the  defendant  be 
and  the  same  is  hereby  dismissed,  and  it  is  further  or- 
dered and  adjudged  that  the  defendant's  bondsmen 
be  and  he  is  released  from  further  liability  herein.'* 

The  city  has  appealed.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr,  Stan- 
ley Myers,  Deputy  City  Attorney,  with  an  oral  argu- 
ment by  Mr.  Myers. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Wilson,  Nedl  &  Rossman,  with  an  oral  argu- 
ment by  Mr.  Oscar  A.  Neal. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
couri 

1,  2.  There  is  no  bill  of  exceptions.  All  we  have 
before  us  is  a  copy  of  the  original  complaint  in  the 
municipal  court ;  the  judgment  there ;  the  notice  of  ap- 
peal to  the  Circuit  Court  and  its  attendant  under- 
taking; the  judgment  of  the  latter  tribunal  already 
quoted ;  and  the  notice  of  appeal  on  behalf  of  the  city, 
with  its  undertaking.  In  such  a  condition  of  the 
record  we  cannot  determine  whether  the  decision  was 
erroneous  or  not.    It  may  have  been  that  the  facts 
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stipulated  did  not  disclose  an  offense  against  the  mn- 
nicipal  enactment.  We  are  not  concerned  with  the 
reason  given  by  the  court  for  its  conclusion.  If,  in- 
deed, the  facts  disclosed  that  the  defendant  was  inno- 
cent, we  would  be  compelled  to  uphold  the  decision  of 
the  Circuit  Court,  although  the  judge  put  it  on  the 
ground  that  the  defendant  was  baldheaded,  and  hence 
entitled  to  favorable  consideration.  In  paraphrase 
upon  the  language  of  Mr.  Justice  Field  in  Pennoyer 
V.  Neff,  95  U.  S.  714,  722  (24  L.  Ed.  565),  if  this  posi- 
tion is  sound,  the  ruling  of  the  Circuit  Court  as  to  the 
guilt  or  innocence  of  the  defendant  must  be  sustained, 
notwithstanding  our  dissent  from  the  reasons  upon 
which  it  was  made.  It  is  the  duty  of  the  appellant  to 
put  his  finger  on  substantial  error  in  the  judgment  as 
a  result  of  the  trial.  It  avails  him  nothing  to  quarrel 
with  the  argument  of  the  court  if  the  final  determina- 
tion may  be  right. 

Owing  to  the  paucity  of  the  record,  we  cannot  settle 
whether  the  ultimate  conclusion  of  the  court  was  er- 
roneous or  not,  and  hence  the  judgment  must  be 
affirmed.  Apfibmed. 

Mb.  Chief  Justice  Moore,  Mb.  Justicb  MoBbidb 
and  Mb.  Justice  Benson  concur. 
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Sabmitted  on  brief  Oeiob«T  10,  reTersed  October  17|  1916. 

STATE  V.  MISHLER. 

(160  Pae.  382.) 

Indictment  and  Information— Following  Langnago  of  Statnto— Con- 
▼OTiion  by  Trnatee. 

1.  An  indictment  charging  that  defendant,  being  trustee  of  cer- 
tain money  for  benefit  of  M.,  did,  with  intent  to  defraud,  unlaw- 
fully convert  it  to  his  own  use  and  benefit,  being  in  the  language  of 
Section  1962,  L.  O.  L.,  denouncing  the  crime  of  wrongful  conyersion 
of  property  by  a  trustee,  is  sufficient. 

[As  to  when  the  charge  of  crime  in  indictment  may  be  in  lan- 
guage of  the  statute,  see  note  in  94  Am.  Doc  26S.] 

OnboEsloment— mdlctmont— Doociiption   of   Money— ConTonlon   by 
TtQotoe. 

2,  It  ie  enough  for  an  indictment  under  Section  1962,  L.  O.  L.,  for 
conyersion  by  a  trustee  to  charge  the  conyersion  of  "$10,000,"  without 
alleging  what  kind  of  money  it  was;  Section  1448,  subdiyision  6,  de- 
claring an  indictment  sufficient  if  the  act  charged  as  a  crime  is  stated 
with  such  a  degree  of  certainty  as  to  enable  a  person  of  eommon 
understanding  to  know  what  is  intended. 

From  Marion :  Pbboy  E.  Kelly,  Judge. 

In  Banc    Statement  by  Mb.  Justicb  MoBbidb. 

The  defendant,  Adam  J.  Mishler,  was  indicted 
under  Section  1962,  L.  0.  L.,  for  the  crime  of  wrong- 
ful conversion  of  property  by  trustee.  Said  section 
is  as  follows: 

''If  any  person,  being  the  trustee  of  any  property 
for  the  benefit  of  another,  or  for  any  public  or  charita- 
ble use,  shall,  with  intent  to  defraud,  by  any  means 
convert  the  same  or  any  portion  thereof  to  his  own 
use  or  benefit,  or  to  the  use  and  benefit  of  another  not 
entitled  thereto,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  miprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year,  or 
by  fine  not  less  than  $50  nor  more  than  $1,000.'' 

The  material  part  of  the  indictment  is  as  follows : 

''Adam  J.  Mishler  is  accused  by  the  grand  jury  of 
the  county  of  Marion  and  State  of  Oregon,  by  thia 
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indictment,  of  the  crime  of  conversion  by  trustee  com- 
mitted as  follows:  The  said  Adam  J.  Mishler  on  the 
25th  day  of  July,  A.  D.  1914,  in  the  county  of  Marion 
and  State  of  Oregon,  then  and  there  being  the  trustee 
of  $10,000  for  the  benefit  of  Henry  J.  Miller,  did  then 
and  there  with  the  intent  to  defraud  unlawfully  con- 
vert said  $10,000  to  his  own  use  and  benefit. ' ' 

There  was  a  demurrer  on  the  ground  of  insuffi- 
ciency, which  being  sustained,  the  state  appeals. 

Bevebsed. 

For  plaintiff-appellant  there  was  a  brief  submitted 
over  the  name  of  Mr.  Ernest  R.  Ringo,  District  At- 
torney. 

For  defendant-respondent  there  was  a  brief  pre- 
pared by  Mr.  Julius  N.  Hart. 

Mb.  Justiob  McBbide  delivered  the  opinion  of  the 
court 

1.  While  the  indictment  is  so  meager  in  its  state- 
ment of  the  acts  constituting  the  offense  that  it  comes 
very  close  to  the  line,  we  think  it  is  sufficient.  The 
offense  is  clearly  a  creature  of  the  statute,  and  we  have 
held  that,  as  a  general  rule,  it  is  sufficient  in  such  cases 
to  charge  the  facts  constituting  the  offense  in  the  lan- 
guage of  the  statute :  State  v.  Carr,  6  Or.  133 ;  State  v. 
Ah  Sam,  14  Or.  347  (13  Pac.  303) ;  State  v.  Lee,  17  Or. 
488  (21  Pac  455) ;  State  v.  Light,  17  Or.  358  (21  Pac. 
132) ;  State  v.  Shaw,  22  Or.  287  (29  Pac.  1028) ;  State 
V.  Carmody,  50  Or.  1  (91  Pac.  446,  1081,  12  L.  R.  A. 
(N.  S.)  828).  There  are  no  adjudicated  cases  in  this 
state  directly  involving  this  particular  statute,  but  in 
cases  of  larceny  by  bailee,  which  offense  is  similar  and 
closely  akin  to  the  crime  here  charged,  we  find  fre- 
quent decisions  to  the  effect  that  it  is  sufficient  to 
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charge  the  offense  in  the  words  of  the  statute :  StOfte  v. 
Thompson,  28  Or.  296  (42  Pae.  1002) ;  State  v.  Chapin, 
74  Or.  346  (144  Pac  1187).  If  in  a  case  of  larceny  by 
bailee  it  is  unnecessary  to  set  out  in  the  indictment  the 
nature  of  the  bailment  or  the  circumstances  under 
which  the  accused  became  bailee,  it  would  seem  equally 
unnecessary  in  an  indictment  for  the  unlawful  conver- 
sion of  money  by  a  trustee  to  set  up  the  facts  or  cir- 
cumstances by  which  the  defendant  became  trustee  or 
to  allege  the  precise  way  in  which  he  converted  the 
money  to  his  own  use.  Whether  he  bought  property 
with  it,  lost  it  at  cards  or  contributed  it  to  charity  is 
not  material  if  he  actually  converted  it,  and  the  manner 
in  which  it  was  disposed  of  or  converted  would  in  many, 
if  not  most,  instances  be  known  only  to  himself.  For 
fraudulent  conversion  of  money  by  an  agent,  Mr. 
Bishop,  in  Directions  and  Forms,  Section  408,  gives 
the  following  precedent : 

*  *  That  before  the  finding  of  this  indictment.  A.,  etc., 
being  the  agent  or  clerk  of  X.,  the  said  X.,  not  being 
an  apprentice,  or  under  the  age  of  eighteen  years,  em- 
bezzled, or  fraudulently  converted  to  his  own  use, 
money  to  about  the  amount  of  eighteen  hundred  dol- 
lars, and  a  bill  of  exchange  to  about  the  amount  of 
eighteen  hundred  dollars,  which  came  into  his  posses- 
sion by  virtue  of  his  employment,  against  the  peace, ' ' 
etc. 

The  indictment  here  substantially  follows  the  form 
quoted,  leaving  out  the  allegation  **not  being  an  ap- 
prentice or  under  the  age  of  eighteen  years,''  which 
seems  to  have  been  a  statutory  exception  in  the  State 
of  Alabama,  from  which  state  the  form  given  by  Mr. 
Bishop  was  adopted. 

2.  The  next  objection,  and  one  upon  which  the  au- 
thorities disagree,  is  that  the  indictment  fails  to  specify 
the  kind  of  money  converted.    It  is  urged  that  as  the 
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indictment  simply  alleges  that  the  defendant  converted 
$10,000,  and  does  not  state  that  such  sum  was  of  any 
value  or  was  lawful  money  of  the  United  States,  there 
is  room  for  the  intendment  that  it  was  composed  of 
'  *  dollars ' '  of  Mexico,  Confederate  money,  or  worthless 
currency  of  some  foreign  country.  We  will  first  con- 
sider this  contention  upon  principle.  Our  statute 
(subdivision  6,  Section  1448,  L.  0.  L.)  provides,  in 
substance,  that  the  indictment  shall  be  sufficient  if  the 
act  charged  as  a  crime  is  stated  with  such  a  degree  of 
certainty  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.  Now,  what  does  a  *  *  per- 
son of  conmaon  understanding'*  actually  understand 
when  he  hears  the  term  ** dollar*'  applied  to  a  finan- 
cial transaction?  If  he  goes  into  a  store  and  inquires 
the  price  of  a  coat  and  is  told  that  it  is  $20,  he  does 
not  inquire  whether  the  salesman  means  $20  in  Con- 
federate money,  Mexican  money,  or  currency,  or  in 
Peruvian  currency.  He  understands  and  knows  that 
the  currency  of  this  country  is  meant.  The  laws  of 
this  country  at  one  time  recognized  the  Mexican  dol- 
lar and  made  it  current,  but  that  law  is  now  repealed 
and  we  recognize  but  one  kind  of  dollar,  the  American 
dollar,  which,  considered  either  as  a  single  coin  or  as 
a  unit  of  value,  is  current  for  100  cents  and  represents 
100  cents  of  the  currency  of  the  United  States.  How 
much  more  information  would  the  defendant  here  have 
had  if  the  indictment  had  followed  the  ancient  forms 
and  charged  that  he  *' converted  to  his  own  use  ten 
thousand  dollars  of  the  coins  and  currency  of  the 
United  States  of  the  value  of  ten  thousand  dollars,  the 
particular  denomination  of  said  coins  and  currency 
being  to  the  grand  jury  unknown ' '  T  Manifestly  none. 
The  allegations  would  have  been  as  useless  as  '*not 
having  the  fear  of  God  before  his  eyes/'  or  '* being 
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instigated  by  the  devil, '  *  which  our  forefathers  deemed 
so  essential  to  a  good  indictment;  nor  conld  it  preju- 
dice the  defendant  upon  the  trial.  If  under  this  in- 
dictment the  state  had  undertaken  to  show  that  the  de- 
fendant converted  ten  thousand  so-called  dollars  of 
Confederate  money  or  other  foreign  currency,  the  tes- 
timony would  have  been  promptly  rejected  on  the 
ground  that  our  law  recognized  no  such  ** dollars/'  and 
that  the  indictment  must  be  taken  to  mean  American 
money.  In  larceny,  either  statutory  or  at  common 
law,  there  were  reasons  for  describing  the  coins  taken. 
One  reason  was  because  in  larceny  it  was  sometimes 
essential  to  identify  the  particular  coins  taken.  If,  for 
instance,  a  $20  gold  piece  and  a  half  dollar  were  taken 
from  the  person  of  A,  and  B,  previously  impecunious, 
was  found  with  a  $20  gold  piece  and  a  silver  half  dol- 
lar in  his  possession,  this  fact  might,  in  connection  with 
other  circumstances,  tend  to  identify  him  as  the  thief, 
and  it  was  deemed  proper,  therefore,  to  give  the  de- 
fendant notice  so  far  as  possible  of  the  exact  descrip- 
tion of  the  property  he  was  charged  with  having  stolen. 
This  was  especially  true  with  respect  to  property  other 
than  money  in  those  cases  where  the  punishment  of  the 
offense  depended  upon  the  amount  or  value  of  the  thing 
stolen.  Even  in  such  cases  it  has  not  been  deemed 
essential  to  state  that  the  value  of  the  property  was  a 
particular  sum  in  United  States  money.  Thus,  in  form 
No.  11,  page  1012,  L.  0.  L.,  we  find  the  statutory  form 
for  an  indictment  for  larceny  is  as  follows : 

**  Feloniously  took  and  carried  away  a  gold  watch 
(or  as  the  case  may  be),  the  personal  property  of  C.  D. 
•  •  of  the  value  of  more  than  $35.** 

The  word  ** dollars**  means  money  in  the  form  of 
the  lawful  currency  of  the  United  States :  United  States 
V.  Van  Auken,  96  U.  S.  366  (24  L.  Ed.  852).    The  word 
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*' dollar**  means  a  certain  amount  of  money  and  is  of 
some  value.  An  information  for  false  pretenses  which 
alleges  that  the  accused  with  intent  to  defraud  prose- 
cutor obtained  from  prosecutor  the  sum  of  $20,  the 
property  of  prosecutor,  is  not  objectionable  as  failing 
to  allege  that  the  money  was  worth  something:  State 
V.  Ri/an,  34  Wash.  597  (76  Pac.  90).  This  was  a  prose- 
cution for  obtaining  money  under  false  pretenses,  and 
the  opinion  of  the  court  is  not  only  in  point  upon  the 
exact  question  here  under  discussion,  but  also  sustains 
our  view  upon  the  other  questions  discussed  in  this 
opinion,  and  is  from  a  state  whose  statute  contains 
provisions  similar  to  ours  concerning  the  certainty  re- 
quired in  indictments:  See,  also.  People  y.  Millan,  106 
Cal.  320  (39  Pac.  605);  Oliver  v.  State^  37  Ala.  134; 
State  V.  Wilkerson,  98  N.  C.  696  (3  S.  E.  683) ;  United 
States  V.  Fuller,  5  N.  M.  80  (20  Pac.  175) ;  Territory 
V.  Hale,  13  N.  M.  181,  186  (81  Pac.  583,  13  Ann.  Cas. 
551,  584).  The  case  last  cited  contains  a  very  full  dis- 
cussion of  the  whole  subject,  from  which  we  quote  the 
following : 

**But  there  is  no  allegation  of  the  value  of  the 
money  embezzled.  The  statute  fixing  the  punishment 
regulates  the  same  according  to  the  value  of  the  prop- 
erty embezzled,  and,  consequently,  the  value  of  the 
money  must  in  some  way  appear  in  the  indictment 
and  proof.  If  it  appears  in  this  case,  it  appears  by 
reason  of  the  use  of  the  words,  *  dollars,  in  money.* 
The  question,  but  arising  under  the  postal  laws  of  the 
United  States,  was  before  this  court  in  United  States 
V.  Fuller,  5  N.  M.  80  (20  Pac.  175).  The  indictment 
in  that  case  was  founded  upon  the  clause  of  Section 
5467,  Rev.  Stats.  IT.  S.,  which  condemns  the  embezzle- 
ment of  any  letter  or  packet  containing  *any  other 
article  of  value,*  and  alleged  the  letter  to  contain 
*  eight  hundred  dollars,*  without  further  description 
or  allegation  of  value.    In  answer  to  the  contention 
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of  counsel  for  appellant  in  that  case  the  court  said: 
*If  the  packet  had  contained  any  other  article  to  which 
the  law  fixes  no  certain  value,  then  this  would  un- 
doubtedly be  true.  For  instance,  a  piece  of  jewelry. 
The  law  places  no  value  on  such  article.  Its  value,  if 
any,  is  regulated  entirely  by  the  usage  of  trade,  and 
the  law  of  supply  and  demand,  and  such  value  should 
be  laid  in  the  indictment,  in  the  current  money  of  the 
country,  made  by  law  the  standard  or  unit  of  value. 
To  charge  that  eight  himdred  dollars  is  of  the  value 
of  eight  hundred  dollars,  would  add  no  force  or  weight 
to  the  indictment.  It  would  not  make  the  charge 
stronger,  nor  would  it  give  the  defendant  any  more 
information  of  the  nature  and  cause  of  the  accusation 
against  him  than  is  contained  in  this  indictment.' 
(The  quotation,  diflFering  slightly  from  the  printed  re- 
port, is  taken  from  the  original  opinion  on  file  in  this 
court.)  It  is  here  announced,  in  effect,  that  the  word 
dollar'  used  in  an  indictment  purports  value  and 
obviates  the  necessity  of  such  an  allegation.  It  is 
further  said,  in  effect,  that  alleging  a  given  number 
of  dollars  is  alleging  the  same  number  of  dollars  in 
value.  That  case  differed  from  this  in  that  there  are 
no  grades  of  the  offense  under  the  federal  statutes 
while  under  our  statutes  the  offense  has  two  grades 
according  as  the  amount  embezzled  is  less  or  more 
than  a  specified  sum:  Sections  1126,  1187,  C.  L.  1897. 
But  if  the  allegation  of  so  many  dollars  is  an  allega- 
tion of  the  same  number  of  dollars  in  value,  the  differ- 
ence between  the  two  cases  is  of  no  importance.  We 
are  compelled,  therefore,  to  hold  the  indictment  in  this 
case  sufficient  in  this  particular  or  depart  from  the 
holding  in  the  Fuller  Case.  This  we  are  not  inclined 
to  do.  This  view  finds  support  in  a  few  cases  (State 
V.  Alverson,  105  Iowa,  152  [74  N.  W.  770] ;  Gady  v. 
State,  83  Ala.  51  [3  South.  429] ;  Warren  v.  State,  29 
Tex.  369) ;  but  we  recognize  it  to  be  a  departure  from 
the  current  of  authority,  at  least  in  cases  arising  un- 
der state  or  territorial  statutes  (2  Bish.  Cr.  Proc., 
§§  320,  713;  Wharton,  Crim.  PI.  &  Pr.,  §§  213-218; 
Brown  v.  People,  173  111.  34  [50  N.  E.  106] ;  State  v. 
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Stimson,  24  N.  J.  Law,  9;  Bork  v.  People,  16  Hun 
[N.  Y.],  476;  Reside  v.  State,  10 .Tex.  App.  675;  Grant 
V.  State,  35  Fla.  581  [17  South.  225,  48  Am.  St.  Eep. 
263] ;  State  v.  Thompson,  42  Ark.  517 ;  People  v.  Donald, 
48  Mich.  491  [12  N.  W.  669] ;  Stephens  v.  State,  53 
N.  J.  Law,  245  [21  Atl.  1038].)  It  may  be  said,  how- 
ever,  that  this  rule  in  regard  to  allegation  of  value, 
founded  in  reason  as  it  is,  and  inflexible  so  far  as  con- 
cerns all  property  except  money,  has  little  reason  to 
support  it  in  a  country  like  ours,  where  all  forms  of 
money  are  by  law  and  in  fact  of  uniform  value.  It 
becomes  a  mere  naked  rule  of  law,  serving  no  useful 
purpose  and  affording  persons  charged  with  the  lar- 
ceny or  embezzlement  of  money  no  additional  safe- 
guard against  unjust  conviction.  *' 

In  the  case  last  meirtioned  an  officer  was  indicted 
for  the  embezzlement  of  public  funds,  in  which  cases 
some  of  the  courts  seem  to  hold  that  less  particularity 
is  required  in  describing  the  kind  and  value  of  the 
money  converted  than  in  those  where  the  victim  was 
a  private  individual ;  but  in  a  case  like  the  present  it 
is  difficult  to  see  why  a  cestui  que  trust  should  be  in 
any  better  position  to  know  what  particular  descrip- 
tion of  coins  or  money  his  trustee  had  in  his  hands 
than  the  general  public  has  of  knowing  the  same  fact 
when  the  money  is  received  and  embezzled  by  a  public 
officer.  The  case  of  Territory  v.  Hale,  13  N.  Ikl.  181, 186 
(81  Pac  583,  13  Ann.  Cas.  551,  584),  mention  the 
distinction  only  to  show  that  it  is  immaterial,  and  in 
most  of  the  cases  cited  above  the  victim  was  a  private 
person. 

Many  cases  hold  the  contrary  view  following  the 
common-law  rule,  which  has  long  been  done  away  with 
in  England  by  statute,  and,  as  above  shown,  discredited 
by  the  latter  authorities  in  this  country  as  obsolete  and 
having  no  foundation  in  reason. 
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The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  trial. 

Bbvbbsbo  and  Bekakdbd. 


Argo^d  Jiin«  21,  reargued  September  15,  reyersed  October  17^  1916. 

OOATES  V.  SMITH. 

(160  Pac.  517.) 

Acknowledgment— SoAdency  of  Oertiflcate  of  Acknowledgment. 

1.  In  considering  the  snfficiency  of  the  certificate  of  acknowledg- 
ment of  a  mortgage,  the  whole  inatmment  should  be  examined. 

Acknowledgment-^Oertiflcate — ^Namea  of  Mortgmgora— Cleilcal  JBaox 
—Statute. 

2.  Under  Section  7109,  L.  O.  L.,  relatire  to  certificates  of  acknowl- 
edgment of  mortgages,  where  the  certificates  of  acknowledgment  of 
a  mortgage  identified  the  parties  a«  known  to  the  oiBcer  tidLing  the 
acknowledgment  to  be  the  persons  executing  the  instrument,  the  fact 
that  the  names  appeared  spelled  as  "Samuel  H.  Smith"  and  "Adora  L. 
Smith,"  instead  of  the  names  of  the  mortgagors,  Chester  A.  Smith  and 
Otis  S.  Smith,  will  not  vitiate  the  instrument,  the  presumption  being 
that  the  yariance  in  names  was  the  result  of  a  mere  clerical  error,  as 
the  material  matter  is  the  identification  of  the  mortgagors,  and  not  the 
notation  of  their  names. 

[Aa  to  when  defects  in  acknowledgments  are,  and  when  they 
are  not,  fatal,  see  note  in  108  Am.  8t  Bepc  525.] 

Vendor  and  Pordiaaer  —  Oertiflcate  of  Acknowledgment — Bec<ffd— 
Notice. 

3.  A  certificate  of  acknowledgment  of  a  mortgage  failing  to  name 
the  acknowledging  party  does  not  affect  the  validity  of  the  acknowl- 
edgment, where  reference  is  made  in  the  certificate  to  the  party  who 
executed  the  conveyance,  nor  does  it  render  the  record  of  the  instru- 
ment less  efficacious  to  impart  constructiye  notice  to  a  subsequent 
purchaser. 

[As  to   conclusiveness  of  certificate  of  acknowledgmenty  see 
notes  in  1  Am.  Dec  81;  54  Am.  8t  Bep.  150. 

Acknowledgment— €ertlflcate— Sufficiency. 

4.  The  language  of  a  certificate  of  acknowledgment  of  a  mort- 
gage will  be  Uberally  construed,  and,  when  it  refers  to  the  convey- 
ance, reference  may  be  had  to  the  body  of  the  deed  or  mortgage  in 
aid  of  the  certificate,  which  is  sufficient  if  the  two  together  show  a 
substantial  compliance  with  the  statute. 

Acknowledgment— Doty  of  Ofllcer  Taking— Prefnmptlon—SUtate. 

5.  There  is  a  presumption  that  the  officer  taking  an  acknowledg- 
ment of  a  deed  or  mortgage  complied  with  Section  7109,  L.  O.  lI, 
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requiring  that  he  know  or  haye  satisfactory  evidence  that  the  per- 
son making  the  acknowledgment  is  the  indiyidual  described  in  and 
who  executed  the  conveyance. 

Acknowledgment— MortgAga»— Form. 

6.  No  particular  form  is  required  for  an  individual  acknowledg- 
ment of  a  mortgage. 

Bankraptcy— Bight  of  Ttnstee— Bona  Fide  Pnrcluuwr. 

7.  A  trustee  in  bankruptcy,  having  the  right  of  an  attaching  cred- 
itor, is  not  ipso  facto  a  hona  "fide  purchaser  for  value,  and  that  he  is 
such  a  purchaser,  unaffected  by  outstanding  equities  against  the  bank- 
rupt, is  an  affirmative  defense,  which  must  be  pleaded  and  proved. 

Beformatlon  of  Instramenls — Equitable  Juxifldlction — Parol  Testi- 
mony. 

8.  Equity  will  exercise  its  jurisdiction  for  the  correction  or  refor- 
mation of  a  written  instrument  on  the  ^pround  of  mutual  mistake,  and 
for  such  purpose  will  receive  parol  testimony. 

Beformatlon  of  Instrunents— Between  What  Parties. 

9.  Beformatlon  of  a  written  instrument  on  the  ground  of  mutual 
mistake  will  be  decreed  in  a  court  of  equity  as  between  the  original 
parties  or  those  claiming  under  them  in  privity,  such  as  judgment 
creditors. 

Beformation  of  Instraments-— Mistake — ^Pleading. 

10.  In  a  suit  to  reform  a  deed  or  written  contract  on  the  ground 
of  mistake,  plaintiff  should  plead  the  particular  circumstances  consti- 
tuting the  mistake. 

Beformation  of  Instruments — Salt  to  Bef onn  Note  and  Mortgage — 
Complaint — Sufficiency. 

11.  In  suit  to  reform  a  note  and  mortgage  against  the  mortgagors 
and  the  trustee  in  bankruptcy  of  one  of  them,  where  the  complaint 
did  not  show  that  it  was  the  intention  of  the  parties  that  an  alleged 
oral  agreement  as  to  the  time  of  payment  of  interest  should  be  in- 
corporated in  the  note,  nor  that  it  was  not  the  intention  of  either  of 
the  parties  to  rely  upon  the  oral  agreement,  averred  to  have  been 
made  both  before  and  after  the  execution  of  the  note,  and  did  not 
disclose  when  the  alleged  omission  was  discovered  by  plaintiff,  nor 
what  instructions  were  given  the  scrivener,  or  by  whom,  asserting  no 
fraud  on  the  part  of  the  mortgagors,  the  circumstances  relating  to  the 
transaction,  as  set  forth,  being  very  meager,  such  complaint  was  in- 
sufficient against  demurrer  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Costs— Appeal  and  Error— Failure  to  Balse  Point  Below. 

12.  In  suit  to  reform  a  note  and  mortgage,  where  the  specifica- 
tions of  a  defendant's  demurrer  to  the  complaint  did  not  direct  the 
attention  of  the  trial  court  to  the  point  urged  against  it  on  such  de- 
fendant's appeal,  he  could  notTOcover  costs,  though  successful. 

From  Mnltnomah :  Calvust  U.  Gantbnbbin,  Judge. 
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In  Banc.    Statement  by  Mb.  Justice  Bbak. 

This  is  a  suit  in  equity  to  reform  and  foreclose  a 
mortgage  for  $1,621,  and  interest,  executed  on  January 
2,  1913,  by  the  defendants  Chester  A.  Smith  and  Otis 
S.  Smith.  A  demurrer  was  filed  and  sustained  to 
the  complaint.  An  amended  complaint  and  a  supple- 
mental complaint  were  thereafter  filed.  Defendant 
K.  L.  Sabin,  trustee  in  bankruptcy,  demurred  to  the 
amended  complaint. 

It  is  shown  by  the  pleadings  of  plaintiff  that  on 
January  2, 1913,  the  defendants  Chester  A.  Smith  and 
Otis  S.  Smith  executed  to  plaintiff  their  promissory 
note  as  follows : 

**  $1,621.  Portland,  Oregon,  January  2, 1913. 

**Five  years  after  date,  without  grace,  we  promise 
to  pay  to  the  order  of  Catherine  Coates  sixteen  hun- 
dred and  twenty-one  dollars,  for  value  received,  with 
interest  after  date  at  rate  of  7  per  cent  per  annum  un- 
til paid.  Principal  and  interest  payable  in  U-  S.  gold 
coin  at  Sunnyside,  Portland,  Oregon,  and  in  case  suit 
or  action  is  instituted  to  collect  this  note,  or  any  por- 
tion thereof,  we  promise  to  pay  such  sum  as  the  court 
may  adjudge  reasonable  as  attorney's  fees  in  said  suit 
or  action.  There  may  be  paid  on  any  interest-bearing 
date  any  amount  in  even  hundred  dollars. 

* '  Chester  A.  Smith. 

"Otis  S.Smith." 

On  the  same  date,  for  the  purpose  of  securing  the 
payment  of  the  note,  defendants  Chester  A.  Smith  and 
Otis  S.  Smith  executed  their  real  estate  mortgage, 
which  is  set  forth  in  haec  verba  in  the  complaint,  to 
which  was  afl&xed  the  following  certificate  of  acknowl- 
edgment, omitting  the  formal  parts : 

'*0n  the  2d  day  of  January,  A.  D.  1913,  personally 
came  before  me,  a  notary  public  in  and  for  said  county 
and  state,  the  within  named  Samuel  H.  Smith  and 
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Adora  L.  Smith,  his  wife,  to  me  personally  known  to 
be  the  identical  persons  described  in  and  who  executed 
the  foregoing  instmment,  and  acknowledged  to  me  that 
they  executed  the  same  freely  for  the  uses  and  pur- 
poses therein  mentioned. ' ' 

This  mortgage  was  duly  recorded  on  January  2, 
1913.  No  interest  having  been  paid  on  the  note,  plain- 
tiff elected  to  declare  the  whole  amount  due,  and  insti- 
tuted proceedings  to  foreclose  the  mortgage.  In  addi- 
tion to  the  allegations  of  the  original  complaint,  the 
pleadings  of  the  plaintiff  contained  the  following: 

**That  at  the  time  the  said  note  was  executed  and 
subsequent  to  the  date  of  its  execution,  the  said  de- 
fendants Chester  A.  Smith  and  Otis  S.  Smith  orally 
promised  and  agreed  to  pay  the  said  interest  provided 
for  in  said  note  yeariy,  that  is,  to  pay  the  interest  on 
the  principal  sum  of  said  note  on  or  about  the  second 
day  of  January  of  each  year,  after  the  time  of  the  exe- 
cution of  said  note,  but  that  the  scrivener  who  drew 
up  the  said  note  neglected  to  state  in  said  note  that  the 
interest  made  payable  thereby  should  be  paid  annu- 
ally; that  at  the  time  of  the  execution  of  said  note  it 
was,  and  now  is,  the  custom  to  pay  the  interest  on 
promissory  notes  annually  when  the  time  of  payment 
of  said  note  is  not  stated  in  said  note,  and, the  said 
custom  was  known  to  the  plaintiff  and  the  defendants 
at  the  time  of  the  execution  of  said  note;  that  at  the 
time  of  the  execution  of  said  note  and  mortgage  the 
said  E.  C.  Minor,  who  acknowledged  the  same  as  notary 
public,  erroneously  inserted  in  the  acknowledgment  of 
said  mortgage  the  names  of  Samuel  H.  Smith  and 
Adora  L.  Smith,  wife  of  said  Samuel  H.  Smith,  in  place 
and  instead  of  the  names  of  the  makers  of  said  mort- 
gage, and  that  the  insertion  of  said  names  of  Samuel 
H.  Smith  and  Adora  L.  Smith  was  through  the  error, 
inadvertence  and  mistake  of  the  said  E.  C.  Minor,  and 
that  the  said  defendants  Chester  A.  Smith  and  Otis  S. 
Smith  were  present  at  the  execution  thereof,  and  in 
the  presence  of  said  notary  public  acknowledged  the 


560  CoATEs  V.  Smith.  [81  Or. 

execution  of  said  docmnent,  and  that  it  was  the  inten- 
tion of  said  scrivener  or  notary  public  to  insert  the 
names  of  said  Chester  A.  Smith  and  Otis  S.  Smith  in 
the  said  acknowledgment  instead  of  the  names  of  said 
Samuel  H.  Smith  and  Adora  L.  Smith. ' ' 

Plaintiff  prayed  that  the  note  and  mortgage  be  re- 
formed to  correct  the  alleged  mistake. 

It  appears  that  in  May  1914,  subsequent  to  the  date 
of  the  execution  of  the  mortgage,  the  defendant  Ches- 
ter A.  Smith  was  declared  bankrupt;  that  thereafter, 
about  May  28, 1914,  E.  L.  Sabin,  one  of  the  defendants, 
was  elected  by  the  creditors  of  Chester  A.  Smith,  as 
trustee  in  bankruptcy  for  the  latter,  and  that  he  has 
duly  qualified  as  such.  It  further  appears  that  on 
April  21,  1913,  defendant  Otis  S.  Smith  executed  a 
deed  conveying  all  his  right  and  title  in  the  real  prop-  , 
erty  mortgaged  to  defendant  Chester  A.  Smith,  in  con- 
sideration of  the  sum  of  $1,500,  to  be  paid  thereafter, 
with  interest  at  6  per  cent,  and  that  such  deed  was 
duly  recorded;  that  on  June  17,  1914,  Otis  S.  Smith 
filed  his  claim  against  the  estate  of  Chester  A.  Smith, 
bankrupt,  in  the  sum  of  $1,566.50,  based  upon  the  note 
given  for  the  conveyance  of  said  real  estate,  and  re- 
ceived from  the  trustee  in  bankruptcy  3  per  cent  on  the 
amount  claimed.  The  defendant  Chester  A.  Smith 
made  no  defense  to  this  suit.  The  defendant  E.  L. 
Sabin  made  no  answer  and  has  pleaded  no  equities  for 
the  creditors  in  the  bankruptcy  proceedings. 

The  defendant  Otis  S.  Smith  filed  an  answer  setting 
up  that  at  the  date  of  the  execution  of  the  mortgage  he 
was  a  minor,  and  therefore  not  liable  upon  his  contract. 

Plaintiff  filed  a  supplememal  complaint  pleading 
therein  facts  occurring  subsequently  to  the  date  of  fil- 
ing the  original  and  amended  complaints  as  a  waiver 
and  estoppel  against  the  defendant  Otis  S.  Smith  of 
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his  right  to  plead  infancy  as  a  defense,  and  setting 
forth  particularly  that  all  right,  title  and  interest 
owned  by  him  in  the  real  property  described  in  the 
mortgage  had  been  conveyed  to  Chester  A.  Smith.  No 
other  or  additional  allegations  affecting  the  rights  or 
interests  of  the  defendant  R.  L.  Sabin,  other  than  as 
appeared  in  the  amended  complaint,  were  contained 
in  the  supplemental  complaint.  Otis  S.  Smith  de- 
faulted, and  R.  L.  Sabin  filed  a  demurrer  identical  in 
terms  with  the  demurrer  filed  to  the  amended  com- 
plaint. The  court  entered  his  default,  and  also  a  judg- 
ment and  decree  on  the  pleadings  reforming  the  note 
and  mortgage  and  foreclosing  the  latter  as  reformed. 
From  this  decree  R.  L.  Sabin,  trustee  in  bankruptcy 
for  defendant  Chester  A.  Smith,  appeals. 

Revebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Sidney  Teiser. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Kollock,  Zollinger  &  McDowell  and  Messrs. 
Jeffrey  &  Lenon,  with  an  oral  argument  by  Mr.  John  K. 
Kollock. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  is  contended  by  defendant  R.  L.  Sabin  that  he  is 
an  innocent  third  party,  that  the  acknowledgment  of 
the  mortgage  did  not  entitle  the  same  to  be  recorded, 
and  that  therefore  the  recordation  imparted  no  notice 
to  the  trustee,  and  that  the  latter  took  the  title  to  the 
property  unaffected  by  the  plaintiff's  mortgage. 

1-4.  In  the  consideration  of  the  certificate  of  the  ac- 
knowledgment of  the  mortgage  the  whole  instrument 
should  be  examined.    Where  the  certificate  of  acknowl- 
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edgment  of  a  conveyance  identifies  the  parties  as 
known  to  the  oflScer  taking  the  acknowledgment  to  be 
the  persons  who  executed  the  same,  the  fact  that  the 
names  of  the  parties  appear  in  such  certificate  spelled 
as  '^Samuel  H.  Smith''  and  **Adora  L.  Smith''  instead 
of  the  names  of  the  mortgagors,  Chester  A.  Smith  and 
Otis  S.  Smith,  will  not  vitiate  the  instrument.  It  will 
be  presumed  that  such  variance  in  names  is  the  result 
of  a  clerical  error  merely:  1  C.  J.,  p.  848,  note  67b; 
1  B.  C.  L.,  p.  284,  §  62;  Rodes  v.  St.  Anthony  A  Dakota 
Elevator  Co.,  49  Minn.  370  (52  N.  W.  27) ;  Bell  v. 
Evans,  10  Iowa,  353.  The  material  matter  in  such 
a  certificate  of  acknowledgment  is  the  identification  of 
the  mortgagors,  and  not  the  notation  of  their  names. 
The  one  in  question  shows  that  the  officiating  notary 
declares  that  the  persons  appearing  before  him  and 
acknowledging  the  execution  of  the  instrument  are 
personally  known  to  him  to  be  the  identical  persons 
described  therein,  and  who  executed  the  same.  It 
therefore  appears  from  the  instrument  that  the  officer 
taking  the  acknowledgment  identified  the  mortgagors, 
although  he  did  not  correctly  write  their  names. 

Under  our  statute  there  is  no  specific  requirement 
that  the  name  of  a  grantor  or  mortgagor  shall  be  con- 
tained in  the  certificate  of  acknowledgment.  Section 
7109,  L.  0.  L.,  directs  that : 

*'The  officer  taking  such  acknowledgment  shall  in- 
dorse thereon  a  certificate  of  the  acknowledgment 
thereof,  and  the  true  date  of  making  the  same,  under 
his  hand." 

If  the  certificate  shows  that  such  officer  knows  that 
**the  person  making  such  acknowledgment  is  the  in- 
dividual described  in  and  who  executed  such  con- 
veyance," the  identification  is  complete  according 
to  Section  7119,  L.  0.  L.    No  other  description  or 
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name  of  the  grantor  is  absolutely  essential.  Omit- 
ting the  erroneous  names,  which  may  be  treated  as 
surplusage,  the  certificate  in  the  present  case  plainly 
identifies  the  mortgagors.  A  reference  to  the  mort- 
gage clearly  indicates  that  the  names  written  in  the 
certificate,  and  also  the  description  of  one  of  the  mort- 
gagors as  the  wife  of  the  other,  when  both  are  desig- 
nated in  the  conveyance  as  '* single,'^  are  clerical 
errors.  It  is  now  well  established  by  the  great  weight 
of  authority  that  a  certificate  failing  to  name  the  ac- 
knowledging party  where  reference  is  made  in  the  cer- 
tificate to  the  party  who  executed  the  conveyance 
does  not  affect  the  validity  of  the  acknowledgment: 
1  E.  C.  L.,  p.  284,  §  62 ;  Larson  v.  Eisner,  93  Minn.  303 
(101  N.  W.  307,  2  Ann.  Cas.  989,  and  note) ;  Pickett  v. 
Doe,  5  Smedes  &  M.  (Miss.)  470  (43  Am.  Dec.  523) ; 
Milner  v.  Nelson,  86  Iowa,  452  (53  N.  W.  405,  41  Am. 
St.  Bep.  506,  19  L.  R.  A.  279,  and  note) ;  Wilcaxon  v. 
Osbom,  77  Mo.  621.  Neither  does  it  render  the  rec- 
ord of  the  instrument  less  eflScacious.  The  record  of 
such  an  instrument  is  suflBcient  to  impart  constructive 
notice  to  a  subsequent  purchaser  in  good  faith  with- 
out actual  knowledge:  Milner  v.  Nelson,  86  Iowa,  452 
(53  N.  W.  405,  19  L.  R.  A.  279).  The  language  of 
such  certificate  will  be  accorded  a  liberal  construction, 
and,  when  it  refers  to  the  conveyance,  reference  may 
be  had  to  the  body  of  the  deed  or  mortgage  in  aid  of 
the  certificate  of  acknowledgment,  and,  if  the  two  to- 
gether show  a  substantial  compliance  with  the  statute, 
it  is  sufficient:  1  C.  J.,  p.  846,  §  187;  1  R.  C.  L.,  p.  282, 
§  59 ;  1  Cyc.  585,  586 ;  Bell  v.  Evcms,  10  Iowa,  353 ;  MiU 
ner  v.  Nelson,  86  Iowa,  453  (53  N.  W.  405, 19  L.  R.  A. 
279) ;  WUcoxon  v.  Osbom,  77  Mo.  621 ;  Carpenter  v. 
Dexter,  8  Wall.  513  (19  L.  Ed.  426) ;  Bird  v.  McCleU 
land  etc.  Co.  (0.  C),  45  Fed.  458;  Geekie  v.  Kirby 
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Carpenter  Co.,  Fed.  Cas.  No.  5295 ;  Frederick  v.  Wil- 
cox, 119  Ala.  355  (24  South.  582,  72  Am.  St  Bep.  925) ; 
Touchard  v.  Crow,  20  Cal.  150  (81  Am.  Dec.  108) ;  WH- 
son  V.  Russell,  4  Dak.  376  (31  N.  W.  645) ;  Interna- 
tional Kaolin  Co.  v.  Vause,  55  Fla.  641  (46  South.  3) ; 
Summer  v.  Mitchell,  29  Fla.  179  (10  South.  562, 30  Am. 
St.  Rep.  106,  14  L.  R.  A.  815) ;  Rackleff  v.  Norton,  19 
Me.  274;  King  v.  Merritt,  67  Mich.  194  (34  N.  W.  689) ; 
Hughes  v.  Morris,  110  Mo.  306  (19  S.  W.  481) ;  Graham 
V.  Whitely,  26  N.  J.  Law,  254;  Bauer  v.  Schmelcher 
(City  Ct.  Brook.),  5  N.  Y.  Supp.  423;  Beckel  v.  Pelti- 
crew,  6  Ohio  St.  247;  Dahlem's  Estate,  175  Pa.  454 
(34  Atl.  807,  52  Am.  St.  Rep.  848) ;  Love  v.  Shields, 
3  Yerg.  (Tenn.)  405;  Gulf  etc.  By.  Co.  v.  Carter,  5 
Tex.  Civ.  App.  675  (24  S.  W.  1083);  Chandler  v. 
Spear,  22  Vt.  388 ;  Blake  v.  Hollandsworth,  71  W.  Va. 
387  (76  S.  E.  814,  43  L.  R.  A.  (N.  S.)  714) ;  HUes  v. 
La  Flesh,  59  Wis.  465  (18  N.  W.  435).  It  is  mmeces- 
sary  to  reform  the  certificate  of  acknowledgment 

5,6.  The  substantial  requirement  of  the  recording 
statute  should  not  unnecessarily  be  sacrificed  for  an 
obvious  clerical  mistake.  It  does  not  appear  that  any- 
one has  been  misled  or  injured  thereby,  and  the  ac- 
knowledgment and  record  of  the  mortgage  were  not 
thereby  invalidated.  Section  7119,  L.  O.  L.,  requires 
that  the  officer  taking  the  acknowledgment  know,  or 
have  satisfactory  evidence,  that  the  person  making  it 
is  the  individual  described  in  and  who  executed  the 
conveyance,  and  it  is  presumed  that  the  officer  did  his 
duty.  The  officer  taking  acknowledgment  of  a  deed  in 
this  state  is  required  to  indorse  thereon  a  certificate 
of  the  acknowledgment  thereof :  Section  7109,  L.  0.  L. 
No  particular  form  is  required  for  an  individual 
acknowledgment.  The  mor^ge  of  plaintiff  was  ac- 
knowledged so  as  to  entitle  the  same  to  record,  and 
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was  therefore  constructive  notice  of  plaintiff's  equity, 
notwithstanding  the  notary's  clerical  error  in  the  cer- 
tificate: 1  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  p.  547b; 
Kmg  V.  Merritt,  67  Mich  194  (34  N.  W.  689) ;  JTen- 
tucky  Land  Co.  v.  Crahtree,  113  Ky.  922  (70  S.  W. 
31) ;  Shelton  v.  Avitmm  Co.,  82  Ala.  315  (8  South. 
232).    As  stated  in  1  Am.  &  Eng.  Ency.  of  Law,  sv^ra. 

**  Whenever  substance  is  found,  obvious  clerical 
errors  and  technical  omissions  or  defects  will  be  dis- 
regarded. ' ' 

]ii  1  0.  J.,  p.  848,  §  190,  the  rule  is  thus  laid  down : 

**  Where,  from  an  inspection  of  the  whole  instru- 
ment, it  appears  with  reasoniable  certainty  that  the 
person  who  acknowledged  was  the  one  who  executed 
it,  the  clerical  error  in  stating  the  name  of  the  grantor 
will  not  invalidate  the  instrument. ' ' 

The  following  principle  is  briefly  stated  in  the  case 
of  Piatt  V.  Rowaml,  54  Pla.  237  (45  South.  32)  : 

*'The  declared  and  settled  policy  of  the  law  as 
construed  by  this  court  is  *to  uphold  certificates  of 
acknowledgment  of  deeds,  and  wherever  substance  is 
found  obvious,  clerical  errors  and  all  technical  omis- 
sions will  be  disregarded.'  '* 

Any  interest  that  the  trustee  in  bankruptcy  may 
have  in  the  premises  is  subordinate  to  the  lien  of 
plaintiff's  mortgage. 

7-12.  It  is  next  contended  by  counsel  for  the  de- 
fendant  trustee  that  a  reformation  of  a  written  in- 
strument will  not  be  decreed  as  against  third  parties 
whose  rights  were  acquired  without  notice  of  the  cir- 
cumstances, and  that  the  trustee  is  such  a  party.  It 
is  therefore  pertinent  to  inquire  as  to  the  status  of 
the  trustee. 

Bankruptcy  Act  of  July  1,  1898,  Chapter  541,  Sec- 
tion 47,  subdivision  *'a,"  clause  2,  30  Stat.  557  (U.  S. 
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Comp.  Stats.  1901,  p.  3438),  as  amended  by  act  of 
June  25,  1910,  Chapter  412,  Section  8,  36  Stat.  840 
(U.  S.  Comp.  Stats.  Supp.  1911,  p.  1500  [U.  S.  Comp. 
Stats.  1913,  §  9631]),  provides  that  a  bankrupt's  trus- 
tee, as  to  all  the  property  in  the  custody  or  coming 
into  the  custody  of  the  bankruptcy  court,  shall  be 
vested  with  all  rights,  remedies  and  powers  of  a  credi- 
tor holding  a  lien  by  legal  or  equitable  proceedings 
thereon,  and  as  to  all  property  not  in  the  bankruptcy 
court  the  rights  of  a  judgment  creditor  holding  an  exe- 
cution duly  returned  unsatisfied:  See  Pacific  State 
Bank  V.  Coats,  205  Fed.  618  (123  C.  C.  A.  634,  Ann. 
Cas.  1913E,  846).  Under  the  amended  statute  a  trus- 
tee in  bankruptcy  is  in  the  position  of  a  lien  creditor, 
and  as  stated  by  Mr.  Remington  in  his  work  on  Bank- 
ruptcy, has — 

**  whatever  rights  creditors  under  state  law  would 
have  had  had  they  been  *  armed  with  process, '  whether 
actually  so  *  armed'  or  not;  the  trustee  being  deemed 
a  levying  creditor,  so  far  as  property  in  the  custody 
of  the  bankruptcy  court  is  concerned,  and  a  creditor 
armed  with  an  execution  returned  unsatisfied  as  to 
property  not  in  such  custody'':  2  Remington,  Bank- 
ruptcy, §  1207. 

In  Collier  on  Bankruptcy,  page  660,  it  is  stated : 

**The  purpose  of  Congress  was  to  embrace  within 
these  words  every  class  of  creditors  with  liens  by  legal 
or  equitable  proceedings  favored  by  the  varying  regis- 
tration laws  of  each  of  the  states." 

Assuming  that  the  rights  of  the  trustee  are  equal 
to  those  of  an  attaching  creditor  under  our  statute, 
and  considering  the  case  first  from  such  standpoint, 
it  is  the  settled  law  in  this  state  that  a  trustee  having 
the  right  of  an  attaching  creditor  is  not  ipso  facto  a 
bona  fide  purchaser  for  value.    That  one  is  such  a 
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purchaser,  and  not  affected  by  outstanding  equities, 
is  an  afilrmative  defense  which  must  be  pleaded  and 
proved.  Before  an  attaching  creditor  or  one  stand- 
ing in  an  equal  position  can  be  deemed  a  purchaser 
in  good  faith,  he  must  allege  and  prove  all  the. facts 
necessary  to  establish  that  character  of  his  owner- 
ship: Rhodes  v.  McGarry,  19  Or.  222,  229  (23  Pac. 
971) ;  Meier  v.  Hess,  23  Or.  599,  601  (32  Pac.  755) ; 
Raymond  v.  Flavel,  27  Or.  219,  248  (40  Pac.  158) ; 
Laurent  v.  LammJmg,  32  Or.  18  (51  Pac.  80) ;  Dimmick 
V.  Rosenfeld,  34  Or.  101,  105  (55  Pac.  100) ;  Flegel  v. 
Koss,  47  Or.  366  (83  Pac.  847) ;  Jennings  v.  Lentz,  50 
Or.  483,  487  (93  Pac.  327,  29  L.  R.  A.  (N.  S.)  584) ; 
Ayre  v.  Hixson,  53  Or.  19,  27  (98  Pac.  515, 133  Am.  St. 
Rep.  819,  Ann.  Cas.  1913E,  659) ;  Barnes  v.  Spencer, 
79  Or.  205  (153  Pac.  47).  It  would  seem  from  the 
record  in  this  case  that,  at  the  most,  the  standing  of  the 
trustee  in  bankruptcy  is  equal  to  that  of  a  judgment 
creditor:  Pacific  State  Bank  v.  Coats,  205  Fed.  618, 
626  (123  C.  C.  A.  634,  Ann.  Cas.  1913E,  846) ;  Cooper 
Grocery  v.  Park,  218  Fed.  42,  43  (134  C.  C.  A.  64) ; 
Smith  V.  Bank,  57  Or.  82, 86  (110  Pac.  410). 
Section  7129,  L.  0.  L.,  provides  thus: 

**  Every  conveyance  of  real  property  within  this 
state  hereafter  made,  which  shall  not  be  recorded  as 
provided  in  this  title  within  five  days  thereafter  shall 
be  void  against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration  of  the  same 
real  property,  or  any  portion  thereof,  whose  convey- 
ance shall  be  first  duly  recorded.'' 

Equity  will  exercise  its  jurisdiction  for  the  correc- 
tion or  reformation  of  a  written  instrument  on  the 
ground  of  mutual  mistake,  and  for  this  purpose  will 
receive  parol  testimony :  Jones,  Ev.,  §  437. 

Reformation  of  a  written  instrument  on  the  ground 
of  mutual  mistake  will  be  decreed  in  a  court  of  equity 
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as  between  the  original  parties  or  those  claiming  under 
them  in  privity,  such  as  judgment  creditors :  1  Story, 
Eq.  Juris.  (13  ed.),§165;  Lolly  v.  Holland,  1  Swan 
(Tenn.),  396;  Smith  v.  Interior  Warehouse  Co.,  51  Or. 
578,  581  (94  Pac.  508,  95  Pac.  499) ;  Howard  v.  TetteU 
baum,  61  Or.  145  (120  Pac.  373) ;  Zartman  v.  First 
Nat.  Bank,  216  U.  S.  134  (54  L.  Ed.  418,  30  Sup.  Ct 
Rep.  368);  Meier  v.  Kelly,  22  Or.  136  (29  Pac.  265). 
Mr.  Elliott,  in  his  work  on  Contracts  (Volume  3,  Sec- 
tion 2381),  says: 

**In  cases  of  mistake  in  written  contracts  equity 
may  interfere,  not  only  as  between  the  original  par- 
ties, but  those  claiming  under  them  in  privity,  such 
as  personal  representatives,  heirs,  assignees  and  the 
like.  •  •  However,  reformation  will  not  be  granted 
where  intervening  rights  of  bona  fide  purchasers  for 
value  will  be  prejudiced,  and  it  has  been  held  that  this 
protection  will  be  extended  to  the  grantee  of  a  bona 
fide  purchaser,  even  though  he  had  notice  of  the  mis- 
take.'' 

In  Zartman  v.  First  Nat.  Bank,  216  U.  S.  134  (54 
L.  Ed.  418,  30  Sup.  Ct.  Rep.  368),  which  was  a  suit  to 
reform  a  written  contract,  it  was  held  that  the  juris- 
diction which  equity  has  to  decree  correction  of  errors 
in  written  contracts  caused  by  mutual  mistake  is  not 
suspended  by  the  bankruptcy  law;  and  the  trustee 
takes  property  as  the  debtor  had  it  at  the  time  of  the 
petition  subject  to  all  valid  claims,  liens  and  equities, 
including  the  power  of  a  court  of  equity  to  correct  a 
manifest  error  by  mutual  mistake  in  an  agreement 
made  prior  to  the  petition. 

Was  the  note  due  when  this  suit  was  instituted  T 
In  order  that  this  may  be  shown,  it  is  necessary  to 
reform  the  note  to  conform  to  the  agreement  of  the 
parties  as  they  intended  the  same  to  be  executed.  The 
defendant  demurred  to  the  complaint  and  supplemen- 
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tal  complaint,  and  insists  that  the  same  are  insufficient 
for  such  purpose.    Each  demurrer  was  as  follows : 

**  Comes  now  B.  L.  Sabin,  trustee  in  bankruptcy, 
one  of  defendants  herein,  and  demurs  to  plaintiff's 
amended  complaint  for  the  reason  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion: I.  That  the  note  set  forth  in  said  complaint 
shows  upon  its  face  that  the  same  is  not  due,  and 
consequently  that  there  has  been  no  default  in  the 
payment  of  interest,  and  nothing  is  set  forth  in  said 
complaint  to  modify  or  change  the  rule  that  a  writ- 
ten instrument  cannot  be  varied  by  parol  evidence. 
n.  That  the  mortgage,  copy  of  which  is  set  forth  in 
said  complaint,  and  foreclosure  of  which  is  prayed,  is 
not  a  valid  mortgage  as  against  the  trustee  in  bank- 
ruptcy, same  showing  upon  its  face  that  it  was  not 
acknowledged  by  the  makers  thereof  as  prescribed  by 
law.  m.  That  said  complaint  does  not  show  that  per- 
mission of  the  District  Court  of  the  United  States  for 
the  District  of  Oregon  was  obtained  before  suit  was 
instituted  against  B.  L.  Sabin,  who  is  an  officer  of  said 
court.*' 

In  Sellwood  v.  Henneman,  36  Or.  575,  at  page  577 
(60  Pac.  12,  at  page  13),  Mr.  Justice  Moobe  states  the 
rule  as  follows : 

*  *  It  has  been  repeatedly  held  by  this  court  that,  in  a 
suit  to  reform  a  deed  or  written  contract  on  the  ground 
of  mistake,  the  complaint  should  distinctly  show  the 
original  agreement  of  the  parties,  and  point  out  with 
clearness  and  precision  wherein  there  was  a  mistake. ' ' 

See,  also,  Ramsey  v.  Loomis,  6  Or.  367;  Hyland  v. 
Hyland,  19  Or.  51  (23  Pac.  811) ;  Hughey  v.  Smith, 
65  Or.  323  (133  Pac.  68) ;  and  cases  to  which  those 
opinions  refer. 

The  particular  circumstances  constituting  the  mis- 
take should  be  pleaded :  14  Ency.  PI.  &  Pr.,  pp.  43,  45, 
and  notes ;  18  Ency.  PI.  &  Pr.,  p.  824. 
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The  complaint  does  not  show  that  it  was  the  inten- 
tion of  the  parties  that  the  alleged  oral  agreement  as 
to  the  time  of  payment  of  interest  should  be  incorpo- 
rated in  the  note,  nor  that  it  was  not  the  intention  of 
either  of  the  parties  to  rely  upon  the  oral  agreement 
which  is  averred  to  have  been  made  both  before  and 
after  the  execution  of  the  note.  When  the  alleged 
omission  was  discovered  by  plaintiff  is  not  disclosed; 
nor  what  instructions  were  given  to  the  scrivener  or 
by  whom.  No  fraud  on  the  part  .of  the  payors  is  as- 
serted. The  circumstances  relating  to  the  transaction 
as  set  forth  in  the  pleading  are  very  meager.  While 
it  may  be  possible  that,  in  the  absence  of  a  demurrer, 
the  complaint  might  be  held  sufficient,  a  majority  of 
the  members  of  the  court  are  of  the  opinion  that  there 
was  error  in  overruling  the  demurrer. 

The  decree  of  the  lower  court,  therefore,  will  be  re- 
versed, and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  deemed  proper,  not  inconsistent 
herewith.  A  default  decree  was  rendered  against  the 
trustee  defendant.  He  failed  to  ask  the  trial  court 
to  set  the  same  aside.  To  have  this  done  appears  to 
be  the  main  purpose  of  this  appeal:  See  Section  103, 
L.  0.  L.;  White  v.  Northwest  Stage  Co.,  5  Or.  99; 
Bailey  v.  Williams,  6  Or.  71 ;  Mayer  v.  Mayer,  27  Or. 
133  (39  Pac.  1002).  It  is  doubtful  if  the  specifica- 
tions of  the  demurrer  directed  the  attention  of  the 
trial  court  to  the  point  now  urged  against  the  com- 
plaint. Neither  party,  therefore,  should  recover  costs 
upon  this  appeal.  Bevebsed. 

Mb.  Justice  Bubnett  delivered  the  following  dis- 
senting opinion: 

On  January  2,  1913,  Chester  A.  Smith  and  Otis  S. 
Smith  executed  and  delivered  to  the  plaintiff  their 
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promissory  note  of  that  date,  of  which  a  copy  is  here 
set  out: 

**$1,621.  Portland,  Oregon,  January  2,  1913. 

**Five  years  after  date,  without  grace,  we  promise 
to  pay  to  the  order  of  Catherine  Coates  sixteen  hun- 
dred and  twenty-one  dollars,  for  value  received,  with 
interest  after  date  at  rate  of  7  per  cent  per  annum 
until  paid.  Principal  and  interest  payable  in  U.  S. 
gold  coin  at  Sunnyside,  Portland,  Oregon,  and  in  case 
suit  or  action  is  instituted  to  collect  this  note,  or  any 
portion  thereof,  we  promise  to  pay  such  sum  as  the 
court  may  adjudge  reasonable  as  attorney's  fees  in 
said  suit  or  action.  There  may  be  paid  on  any  in- 
terest-bearing date  any  amount  in  even  hundreds  dol- 

lars 

**  Chester  A.  Smith. 

*'Otis  S.  Smith/' 

At  the  same  time  they  mortgaged  to  her  certain 
real  property  in  the  usual  form,  conditioned  that,  if 
the  money  due  upon  the  note  should  be  paid,  the  mort- 
gage should  be  void,  but  in  case  default  should  be 
made  in  payment  of  the  principal  and  interest,  as  pro- 
vided in  the  note,  then  she  might  sell  the  premises  in 
the  maimer  prescribed  by  law,  etc.  Appended  to  this 
mortgage  was  an  acknowledgment  in  the  following 
form: 

**  State  of  Oregon, 

County  of  Multnomah — ss : 

**0n  the  second  day  of  January,  A.  D.  1913,  person- 
ally came  before  me,  a  notary  public  in  and  for  said 
county  and  state,  the  within  named  Samuel  H.  Smith 
and  Adora  L.  Smith,  his  wife,  to  me  personally  known 
to  be  the  identical  persons  described  in  and  who  exe- 
cuted the  foregoing  instrument,  and  acknowledged  to 
me  that  they  executed  the  same  freely  for  the  uses 
and  purposes  therein  mentioned. 

**ln  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  the  day  and  year  last  above  written. 

''E.  C.  MiNOB, 

**  Notary  Public  for  Oregon. '' 
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A  demurrer  to  the  original  complaint  having  been 
sustained,  an  amended  complaint  was  filed  alleging 
the  giving  of  the  note  set  out  by  copy,  and  making  the 
following  statement: 

*'And  that  at  the  time  the  said  note  was  executed, 
and  subsequent  to  the  date  of  its  execution,  the  said 
defendants  Chester  A.  Smith  and  Otis  S.  Smith  orally 
promised  and  agreed  to  pay  the  said  interest  provided 
for  in  said  note  yeariy,  that  is,  to  pay  the  interest  on 
the  principal  sum  of  said  note  on  or  about  the  second 
day  of  January  of  each  year,  after  the  time  of  the 
execution  of  said  note,  but  that  the  scrivener  who  drew 
up  the  said  note  neglected  to  state  in  said  note  that 
the  interest  made  payable  thereby  should  be  paid  an- 
nually; that  at  the  time  of  the  execution  of  said  note 
it  was  and  now  is  the  custom  to  pay  the  interest  on 
promissory  notes  annually  when  the  time  of  payment 
of  said  note  is  not  stated  in  said  note,  and  the  said 
custom  was  known  to  the  plaintiff  and  the  defendants 
at  the  time  of  the  execution  of  said  note." 

The  execution  of  the  mortgage  is  averred  and  a  com- 
plete transcript  of  it  is  written  into  the  amended  com- 
plaint. Concerning  the  acknowledgment  this  aver- 
ment appears: 

**That  at  the  time  of  the  execution  of  said  note  and 
mortgage  the  said  E.  C.  Minor,  who  acknowledged 
the  same  as  notary  public,  erroneously  inserted  in 
the  acknowledgment  of  said  mortgage  the  names  of 
Samuel  H.  Smith  and  Adora  L.  Smith,  wife  of  said 
Samuel  H.  Smith,  in  place  and  in  stead  of  the  names 
of  the  makers  of  said  mortgage,  and  that  the  insertion 
of  said  names  of  said  Samuel  H.  Smith  and  Adora  L. 
Smith  was  through  the  error,  inadvertence  and  mis- 
take of  said  E.  C.  Minor,  and  that  the  said  defendants 
Chester  A.  Smith  and  Otis  S.  Smith  were  present  at 
the  execution  thereof,  and  in  the  presence  of  said  no- 
tary public  acknowledged  the  execution  of  said  docu- 
ment, and  that  it  was  the  intention  of  said  scrivener 
or  notary  public  to  insert  the  names  of  said  Chester  A. 
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Smith  and  Otis  S.  Smith  in  the  said  acknowledgment 
instead  of  the  names  of  said  Samuel  H.  Smit&  and 
Adora  L.  Smith.*' 

About  the  defendant  Sabin  the  complaint  says: 

I* That  subsequent  to  the  date  of  the  execution  of 

said  mortgage,  to  wit,  on  or  about  the  day  of 

May,  1914,  the  said  mortgagors  were  declared  bank- 
rupt, and  thereafter,  and  on  or  about  the  twenty- 
eighth  day  of  May,  1914,  the  said  B.  L.  Sabin,  one  of 
the  defendants  herein,  was  elected  by  the  creditors  of 
said  mortgagors  trustee  in  bankruptcy  for  said  mort- 
gagors,  and  said  defendant  has  qualified  as  such 
trustee.  *  * 

On  the  ground  that  the  interest  had  not  been  paid 
annually,  the  plaintiff  prays  for  a  correction  of  the 
note  and  mortgage  and  for  a  decree  foreclosing  the 
latter  as  corrected  with  personal  judgment  against  the 
makers  of  the  note  for  the  principal  and  interest,  and 
$175  attorneys'  fees.  The  defendant  Sabin,  as  trus- 
tee in  bankruptcy,  demurred  to  this  amended  com- 
plaint on  the  ground  that  it  does  not  state  facts  suflS- 
cient  to  constitute  a  cause  of  action;  that  the  note  set 
forth  in  the  complaint  shows  upon  its  face  that  the 
same  is  not  due,  and  nothing  is  pleaded  to  modify  or 
change  the  rule  that  a  written  instrument  cannot  be 
varied  by  parol  evidence ;  that  the  mortgage  copied  at 
large  into  the  plaintiff's  pleading  is  not  valid  as 
against  the  trustee,  the  same  showing  upon  its  face 
that  it  was  not  acknowledged  by  the  makers  thereof 
as  prescribed  by  law ;  and  that  the  complaint  does  not 
show  that  permission  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon  was  obtained 
before  suit  was  instituted  against  Sabin,  who  was  an 
officer  of  such  court.  This  demurrer  was  overruled. 
Subsequently,  upon  leave  obtained,  there  was  filed 
what  was  denominated  a  supplemental  complaint,  but 
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which  was  precisely  like  the  former  one,  except  that 
it  stated  in  substance  that  about  April  21,  1913,  Otis 
Smith  had  conveyed  to  Chester  Smith  the  interest  of 
the  former  in  the  real  property  mortgaged,  and  that 
for  the  unpaid  balance  of  the  purchase  price  in  that 
sale  Otis  had  filed  his  claim  against  the  estate  of 
Chester,  a  bankrupt,  upon  which  the  defendant  Sabin, 
as  trustee  in  bankruptcy,  had  paid  a  dividend  of  3  per 
cent.  The  Smiths  made  no  appearance  at  any  stage 
of  the  litigation.  The  defendant  Sabin  demurred  to 
this  complaint,  but,  without  passing  upon  the  same, 
the  court  entered  a  decree  against  all  the  defendants 
for  want  of  an  answer,  correcting  the  note  and  mort- 
gage as  prayed  for  in  the  complaint,  and  foreclosing 
the  same.  From  this  decree  the  defendant  Sabin,  as 
trustee  in  bankruptcy,  appeals. 

This  case  comes  to  us  to  test  the  validity  of  the  com- 
plaint as  against  a  demurrer  to  the  same.  In  such  a 
state  of  the  pleadings  the  rule  of  construction  is  that 
the  allegations  of  the  complaint  are  to  be  taken  most 
strongly  against  the  pleader;  for  the  validity  of  his 
statement  is  challenged  at  the  outset  while  there  is 
yet  opportunity  for  him  to  amend.  Concerning  the 
alleged  mistake  in  the  note,  we  observe  that  it  is  said 
that  the  makers  thereof  orally  promised  and  agreed 
to  pay  the  interest  annually,  but  that  the  scrivener 
who  drew  up  that  instrument  neglected  to  state  that 
provision  therein.  On  its  face  the  pleading  avers  two 
separate  agreements,  one  written  in  the  note,  and  the 
other  expressed  orally  by  the  makers.  It  is  not  stated 
that  they  intended  or  agreed  that  this  latter  stipula- 
tion should  be  included  in  the  note.  There  is  no  alle- 
gation anywhere  in  the  complaint  indicating  in  the 
least  that  the  alleged  mistake  was  mutual  between  the 
parties  or  that  it  occurred  through  the  inadvertence 
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of  the  plaintiff  and  the  fraud  or  deceit  of  the  makers 
of  the  note.  Neither  is  it  claimed  that  the  alleged  mis- 
take occurred  without  the  fault  or  negligence  of  the 
plaintiff.  The  precept  for  pleading  in  such  cases  has 
been  settled  by  a  long  line  of  authorities  in  this  state. 
It  is  thus  laid  down  by  Mr.  Justice  Moobb  in  Hughey 
V.  Smith,  65  Or.  323  (133  Pac.  68) : 

**The  rule  is  settled  in  this  state  that,  in  a  suit  to 
reform  a  written  instrument  on  the  ground  of  mis- 
apprehension of  the  facts  involved,  the  complaint  must 
distinctly  allege  what  the  original  agreement  of  the 
parties  was,  or  point  out  with  clearness  and  precision 
wherein  there  was  a  misunderstanding,  and  that  such 
mistake  was  mutual  and  did  not  arise  from  the  gross 
negligence  of  the  plaintiff,  or  that  his  misconception 
originated  in  the  fraud  of  the  defendant.*' 

See  Evarts  v.  Sieger,  5  Or.  147;  Lems  v.  Lewis,  5 
Or.  169 ;  Stephens  v.  Murton,  6  Or.  193 ;  McCoy  v.  Bay- 
ley,  8  Or.  196;  Foster  v.  Schmeer,  15  Or.  363  (15  Pac. 
626) ;  Hyland  v.  Hyland,  19  Or.  51  (23  Pac.  811) ; 
Meier  v.  KeUy,  20  Or.  86  (25  Pac.  73) ;  Epstein  v. 
State  Ins.  Co.,  21  Or.  179  (27  Pac.  1045) ;  Kleinsorge 
V.  Rohse,  25  Or.  51  (34  Pac.  874) ;  Osbornv.  Ketchum, 
25  Or.  352  (35  Pac.  972) ;  Thornton  v.  Krimbel,  28  Or. 
271  (42  Pac.  995) ;  Mitchell  v.  Holmcm,  30  Or.  280  (47 
Pac.  616) ;  Sellwood  v.  Hennernan,  36  Or.  575  (60  Pac. 
12) ;  Stein  v.  Phillips,  47  Or.  545  (84  Pac.  793) ;  Bower 
v.  Bowser,  49  Or.  182  (88  Pac.  1104) ;  Smith  v.  In- 
terior  Warehouse  Co.,  51  Or.  578  (94  Pac.  508,  95  Pac. 
499);  Howard  v.  Tettelbaum,  61  Or.  144  (120  Pac. 
373). 

It  is  also  declared  in  the  same  substance  in  Suks- 
dorf  V.  Spokane,  P.  d  S.  By.  Co.,  72  Or.  398  (143  Pac. 
1104). 

The  allegation  of  the  custom  to  pay  interest  an- 
nually on  promissory  notes  does  not  help  the  matter, 
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because  custom,  while  used  as  a  rule  of  interpreta- 
tion,  can  neither  add  to  nor  take  from  the  express 
terms  of  a  contract:  Section  727,  L.  0.  L.,  subd.  12; 
McCidsky  v.  Klosterman,  20  Or.  108  (25  Pao.  366,  10 
L.  R.  A.  785) ;  Holmes  v.  Whitaker,  23  Or.  319  (31  Pac. 
705) ;  Savage  v.  Salem  MiUs  Co.,  48  Or.  1  (85  Pac.  69, 
10  Ann.  Cas.  1065,  note) ;  Barnard  v.  Houser,  68  Or. 
240  (137  Pac  227) ;  Oregon  Fisheries  Go.  v.  Elmore 
Packing  Co.,  69  Or.  340  (138  Pac.  862).  Moreover, 
the  allegation  makes  the  usage  depend  upon  the  fact 
that  no  time  of  payment  of  the  note  is  stated,  but  the 
very  note  itself  would  take  it  out  of  this  alleged  cus- 
tom, because  there  it  is  prescribed  that  it  must  be  paid 
five  years  after  its  date.  The  oral  agreement  men- 
tioned cannot  be  taken  as  part  of  the  written  agree- 
ment, for  this  would  violate  Section  713,  L.  0.  L., 
saying : 

**When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered 
as  containing  all  those  terms,  and  therefore  there  can 
be,  between  the  parties  and  their  representatives  or 
successors  in  interest,  no  evidence  of  the  terms  of  the 
agreement,  other  than  the  contents  of  the  writing,  ex- 
cept •  •  where  a  mistake  or  imperfection  of  the  writ- 
ing is  put  in  issue  by  the  pleadings.  *' 

As  we  have  shown  by  the  authority  of  Hughey  v. 
Smith,  65  Or.  323  (133  Pac.  68),  the  statements  of  the 
complaint  are  not  sufficient  to  raise  the  issue  of  mis- 
take. The  agreement  of  the  Smiths  made  subsequent 
to  the  execution  of  the  note  to  pay  the  interest  an- 
nually cannot  affect  the  case,  because  there  is  no  con- 
sideration pleaded,  for  the  subsequent  agreement,  and 
the  mortgage  does  not  purport  to  secure  anything  but 
the  note.  It  does  not  assure  the  performance  of  the 
alleged  oral  agreement,  whether  contemporaneous  with 
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or  subsequent  to  the  execution  of  the  written  promise 
to  pay. 

As  to  the  alleged  mistake  in  the  acknowledgment  of 
the  mortgage,  it  is  suflScient  to  say  that,  if  Samuel  H. 
Smith  and  Adora  L.  Smith,  his  wife,  were  indeed  the 
identical  persons  described  in  and  who  executed  the 
mortgage  as  the  notary  certifies,  then  the  interest  of 
Chester  A.  and  Otis  S.  Smith  was  not  affected  by  the 
mortgage.  On  the  other  hand,  if  Chester  A.  and  Otis 
S.  Smith  were  really  the  persons  who  executed  the  in- 
strument, then  is  the  acknowledgment  insufficient  to 
authorize  the  recording  of  the  mortgage  so  as  to  charge 
the  trustee  in  bankruptcy  with  notice  of  its  contents. 
There  are  many  cases  where  a  mere  clerical  error  in 
the  spelling  of  a  name  has  been  disregarded  by  the 
court  in  construing  the  acknowledgment.  Such  a  case 
is  Bodes  v.  St.  Anthony  <&  Dakota  Elevator  Co.,  49 
Minn.  370  (52  N.  W.  27),  where  the  maker  of  the  mort- 
gage was  **Wm.  Schrieber"  and  the  certificate  of  the 
acknowledgment  alluded  to  him  as  **Wm.  Strieber,*' 
whom  the  notary  declared  **to  be  the  person  above 
named.''  In  Paxton  v.  Ross,  89  Iowa,  661  (57  N.  W. 
428),  there  was  a  deed  to  ''M.  Thompson,  of  Washing- 
ton City,  D.  C. "  The  next  conveyance  in  chain  of  title 
was  from  ''Michael  Thompson,  widower,  now  of 
Honolulu,  Sandwidi  Islands."  It  was  signed  *'M. 
Thompson."  The  certificate  of  acknowledgment  re- 
ferred to  him  as  ' '  Michael  Thompson, ' '  known  by  the 
officer  to  be  the  person  who  executed  the  deed.  These 
differences  were  disregarded  by  the  court  in  constru- 
ing the  effect  of  the  conveyances.  Many  other  such 
cases  might  be  cited;  but  others,  like  Boothroyd  v. 
Engles,  23  Mich.  19,  Stephens  v.  Motl,  81  Tex.  115  (16 
S.  W.  731),  Carleton  v.  Lombardi,  81  Tex.  355  (16 
S.  W.  1081),  HeU  V.  Redden,  38  Kan.  255  (16  Pac.  743), 

81  Or.— a? 
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and  Powers  v.  Hatter,  152  Ala.  636  (44  South.  859), 
hold  that,  where  the  name  in  the  acknowledgment  is 
entirely  different  from  that  signed  to  the  deed  to  be 
authenticated,  the  instrument  is  not  entitled  to  record. 
This  seems  to  be  the  view  taken  by  the  pleader  in  the 
instant  case ;  for  she  counts  upon  it  as  a  mistake,  and 
seeks  to  have  it  corrected.  To  hold  that  the  acknowl- 
edgment was  suflScient  to  entitle  the  mortgage  to  rec- 
ord would  be  making  a  better  case  for  tiie  plaintiff 
than  she  makes  for  herself. 

In  cases  such  as  Larson  v.  Eisner,  93  Minn.  303  (101 
N.  W.  307,  2  Ann.  Cas.  989),  Wilcoxon  v.  Osbom,  77 
Mo.  621,  and  MUner  v.  Nelson,  86  Iowa,  452  (53  N.  W. 
405,  41  Am.  St.  Rep.  506,  19  L.  R.  A.  279),  cited  in 
support  of  the  acknowledgment  in  question,  the  name 
of  the  grantor  was  left  blank  in  the  certificate,  but  in 
each  instance  the    officer   certified   that  **  personally 

appeared  before  me ,  to  me  personally  known  to 

be  the  identical  person  described  in  and  who  executed 
the  foregoing  instrument,  and  acknowledged  that  he 
executed  the  same  for  the  purpose  therein  named,  *' 
or  employed  words  substantially  the  same.  These 
were  held  good  on  the  principle  that  the  officer  certi- 
fies that  someone  described,  not  by  name,  but  as  the 
person  who  executed  the  deed,  appeared  and  acknowl- 
edged the  execution.  There  are  other  cases  like  Smith 
V.  Himt,  13  Ohio,  260  (42  Am.  Dec.  201),  Stanton  v. 
Button,  2  Conn.  527,  and  Hoyden  v.  Westcatt,  11  Conn. 
129,  where  the  certificate  recited    substantially  that 

*  *  Personally  appeared and  acknowledged  tiiat  he 

did  sign, ' '  where  the  acknowledgment  was  deemed  bad 
because  it  did  not  appear  who  had  executed  or  ac- 
knowledged the  instrument.  The  acknowledgment 
was  held  void  in  Bii^ll  v.  Irwin,  24  Mich.  145,  where 
the  certificate  recited  that  ^'personally  appeared  be- 
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fore  me  I.  D.,  to  me  known  to  be  the  person  described 
in  and  who  executed  the  above  deed,  and  acknowledged 

that executed  the  said  deed";  it  not  appearing 

who  had  acknowledged  or  executed  the  same.  Much 
reliance  is  placed  upon  the  case  of  Pickett  v.  Doe,  5 
Smedes  &  M.  (Miss.)  470  (43  Am.  Dec.  523).  There 
a  sheriff's  deed  signed  **A.  G.  Harrison,  Sheriff,*'  had 
api>ended  to  it  this  certificate,  omitting  the  venue : 

**  Personally  appeared  before  me,  George  Crockett, 
clerk  of  the  probate  court  in  and  for  said  county, 
whose  name  is  subscribed  to  the  within  deed,  as  such, 
who  acknowledged  that  he  signed,  sealed,  and  deliv- 
ered the  same,  as  his  act  and  deed,  on  the  day  and 
year  therein  mentioned,  and  for  the  purposes  therein 
contained.  Witness  my  hand  and  seal  of  oflSce  this 
3d  day  of  August^  1841. 

**  [Signed]  Gbobgb  Cbockbtt,  Clerk." 

It  will  be  noted  that  the  acknowledging  oflScer  put 
his  own  name  into  the  blank  which  should  have  been 
filled  with  the  name  of  the  sheriff.  This  deed  was 
issued  in  pursuance  of  a  sale  under  a  judgment  against 
one  Eatliff,  dated  February  24,  1838,  and  was  offered 
in  evidence  by  the  plaintiff  in  ejectment  in  support  of 
his  claim.  He  also  read  in  evidence  another  deed  for 
the  same  land  by  the  sheriff  under  .an  execution  on  a 
judgment  against  a  defendant  named  Hawley  ren- 
dered November  25, 1836,  which  was  properly  acknowl- 
edged. In  discussing  the  quoted  certificate  the  court 
merely  said: 

**It  is  believed  that  the  certificate  of  the  clerk  is 
very  nearly,  if  not  entirely,  to  the  effect  required. 
But  suppose  it  should  be  insufficient;  does  that  alter 
the  caseT  The  land  claimed  was  purchased  by  the 
Planters  Bank,  under  two  different  executions,  and 
separate  deeds  taken,  and  if  either  be  good,  it  is  suffi- 
cient" 
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The  opinion  proceeds  to  show  that  the  Hawley  deed 
was  sufficient  to  pass  title,  and  affirmed  the  judgment 
for  plaintiff  on  that  ground.  Although  the  syllabus 
of  the  case  would  indicate  that  the  court  held  the 
quoted  certificate  sufficient,  yet  it  is  not  sustained  by 
the  opinion  itself.  The  case  is  not  an  authority  for 
the  validity  of  such  an  acknowledgment.  The  case 
of  Carpenter  v.  Dexter,  8  Wall,  513  (19  L.  Ed.  426), 
is  not  applicable  here.  There  the  statute  required 
that  the  grantor  should  be  known  to  the  officer  taking 
the  acknowledgment,  and  that  the  fact  should  be  re- 
cited in  the  certificate.  There  was  appended  to  the 
deed  in  question  proof  by  the  affidavit  of  a  subscribing 
witness  of  its  execution.  This  was  sworn  to  before 
the  other  witness.  All  this,  taken  in  connection  with 
a  curative  statute,  was  held  to  validate  the  deed.  An- 
other case  relied  upon  by  Mr.  Justice  Bean  is  Rodes 
V.  St,  Anthony  d  Dak,  Elevator  Go,,  49  Minn.  370  (52 
N.  W.  27).  There  a  chattel  mortgage  was  executed 
by  '*Wm.  Schrieber.*'  The  certificate  referred  to  him 
as  '^Wm.  Strieber,''  known  to  the  officer  *'to  be  the 
person  above  named.  *'  The  court  held  that  as  be- 
tween the  parties  this  was  sufficient  to  pass  the  title. 
But  the  case  was  made  to  depend  upon  Rogers  v. 
Manley,  46  Minn.  403  (49  N.  W.  194),  where  the  issue 
was  whether  a  certain  deed  was  a  forgery.  In  decid- 
ing this  question  of  fact  the  court  considered  the  name 
of  the  grantor  in  the  body  of  the  deed  and  in  the  cer- 
tificate, ^*  Charles  Y.  Eogers,"  as  circumstantial  evi- 
dence, when  taken  in  connection  with  other  occur- 
rences, that  that  individual  wrote  the  name  ''Charles 
F.  Eoggers"  as  signature  to  the  deed.  The  question 
of  the  acknowledgment  being  sufficient  to  entitle  the 
deed  to  record  was  not  considered.  Bird  v.  McGleU 
lamd  (C.  C.)j  45  Fed.  458,  went  off  on  the  principle 
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that,  where  a  clerk  of  the  Circuit  Court  was  ex-oificio 
clerk  of  a  certain  special  court  in  which  it  was  proper 
to  acknowledge  deeds,  and  the  officer  taking  the  ac- 
knowledgment styled  himself  as  above,  and  said  that 
the  *' grantor  appeared  in  said  court,"  it  meant  the 
court  in  which  such  a  procedure  was  proper.  Touch- 
ard  V.  Crow,  20  Cal.  150  (81  Am.  Dec.  108),  holds  that 
under  a  statute  allowing  a  clerk  of  a  court  of  record 
to  take  acknowledgments,  his  deputy  signing  as  such 
without  using  the  name  of  his  principal  may  also  take 
the  acknowledgment.  This  court  ruled  differently  on 
a  like  question  in  Dennison  v.  Story,  1  Or.  272,  holding 
that  a  return  signed  VA.  S.  Crabb,  Deputy  Sheriff," 
not  disclosing  his  superior,  was  insufficient.  Wilson 
V.  Russell,  4  Dak.  376  (31  N.  W.  645),  merely  decides 
that  a  deputy  sheriff  executing  a  deed  in  the  name  of 
his  principal  may  acknowledge  it  as  the  act  of  the 
latter. 

International  Kaolin  Co.  v.  Vanise,  55  Fla.  641  (46 
South.  3),  relates  to  the  acknowledgment  of  a  deed  by 
the  corporation's  president,  under  a  special  statute  of 
that  state.  Summer  v.  Mitchell,  29  Fla.  179  (10  South. 
562,  30  Am.  St.  Rep.  106, 14  L.  R.  A.  815),  treats  of  the 
abbreviation  of  the  officer's  title.  The  decision  was 
referable  to  the  principle  that  the  court  will  take 
judicial  notice  of  *'the  true  significance  of  all  English 
words  and  phrases  and  all  legal  expressions":  Sec- 
tion 729,  L.  0.  L. ;  16  Cyc.  875.  Rackleff  v.  Norton, 
19  Me.  274,  was  a  case  in  which  the  acknowledgment 
is  not  quoted,  but  the  objection  was  that  no  venue  was 
laid.  The  court  held  that  this  was  not  required,  and 
that,  the  authority  of  the  officer  being  conceded,  it 
would  be  presumed  that  he  acted  where  he  had  a  right 
to  act.  King  v.  Merritt,  67  Mich.  194  (34  N.  W.  689), 
disclosed  that  the  certificate  stated  that  the  wife  ac- 
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knowledged  that  she  executed  the  deed  **with  fear  or 
compulsion  of  any  person,'^  using  the  word  **with'' 
instead  of  ** without/'  The  court  held  the  deed  suffi- 
cient to  convey  title  as  against  the  grantors.  Whether 
the  acknowledgment  was  sufficient  to  entitle  the  in- 
strument to  record,  and  thus  impart  constructive  notice 
to  the  creditors  of  the  grantor,  was  not  considered 
by  the  court.  In  Hughes  v.  Morris,  110  Mo.  306  (19 
S.  W.  481),  the  instrument  in  question  recited  **that 
the  undersigned  J.  C.  Mason  and  0.  A.  Barron,  com- 
posing the  firm  of  J.  C.  Mason  &  Co., ' '  do  sell,  etc. 
It  was  signed  by  the  firm  name  only,  which  also  alone 
appeared  in  the  certificate  of  acknowledgment  The 
Supreme  Court  held  it  void  as  against  attaching  cred- 
itors. How  this  precedent  sustains  the  acknowledg- 
ment involved  in  the  instant  case  is  not  apparent. 
Again,  Oraham  v.  Whitely,  26  N.  J.  Law  (2  Dutch.), 
254,  holds  that  under  the  statute  of  New  Jersey  a  con- 
veyance of  land  in  that  state  could  not  be  acknowl- 
edged in  another  state,  unless  the  grantor  resided  in 
the  latter  and  held  a  deed  thus  acknowledged  void  as 
to  all  grantors  whose  residence  was  not  shown  to  be 
in  the  foreign  jurisdiction.  It  is  not  believed  that 
this  case  sustains  the  certificate  which  we  are  consid- 
ering. In  Bcmer  v.  Schmelcher,  5  N.  T.  Supp.  423,  a 
widow,  devisee  of  some  realty  under  her  deceased 
husband's  will,  conveyed  the  same.  No  executor  or 
administrator  had  been  appointed,  although  the  sur- 
rogate had  admitted  the  will  to  probate.  She  was 
described  in  the  conveyance  by  her  name  and  as  **  ex- 
ecutrix and  devisee''  of  the  will.  In  terms,  the  deed 
was  sufficient  to  convey  her  estate.  She  signed  it  in 
her  individual  name  only  without  the  addition  of 
** executrix."  The  court  held  that,  as  she  acknowl- 
edged the  execution  of   the  conveyance  not  only  as 
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executrix,  but  also  **for  the  purposes  therein  named/' 
it  was  sufficient  to  pass  the  title  she  had  as  an  indi- 
vidual. The  words  **  executrix  and  devisee  *'  were 
properly  to  be  rejected  as  merely  descriptive  of  the 
person,  having  no  more  effect  than  if  she  had  written 
after  her  name  ** widow''  or  *' dressmaker "  or  '* house- 
keeper." In  Beckel  v.  Petticrew,  6  Ohio  St.  247,  the 
blank  for  the  venue  in  the  form  of  certificate  was  not 
filled;  but  the  officer  recited  that  he  was  a  ** justice 
of  the  peace  in  and  for  said  county, ' '  and,  as  the  name 
of  the  county  appeared  in  the  body  of  the  mortgage, 
it  was  held  sufficient.  Estate  of  Dahlem,  175  Pa.  454 
(34  Atl.  807,  52  Am.  St.  Rep.  848),  was  a  case  where 
the  blank  for  the  date  of  the  acknowledgment  was  not 
filled,  but  the  mortgage  itself  was  dated,  and  it  was 
recorded  the  same  day.  The  court  presumed  the  ac- 
knowledgment was  also  taken  on  that  day.  Love's 
Lessee  v.  Shields,  3  Terg.  (Tenn.)  405,  was  where 
there  was  indorsed  on  the  deed  this  writing: 

**  State  of  Tennessee,  Greene  County. 

**  January  Sessions,  1807,  Tuesday,  27th. 

**Then  was  the  execution  of  the  within  conveyance 
duly  acknowledged  in  open  court  by  Seymour  Catch- 
ing, the  grantor  therein  named,  and  admitted  to  rec- 
ord.   Let  it  be  registered. 

** Teste:  Val.  Sbvieb,  Clerk." 

The  objection  was  that  neither  the  name  of  the 
grantor  nor  the  quantity  of  land  appeared  in  the  cer- 
tificate quoted.  The  court  held,  however,  that  these 
faults  were  cured  by  reference  to  the  deed  upon  which 
it  was  indorsed.  This  case  is  criticised  by  the  same 
court  in  Terger  v.  Young,  9  Terg.  (Tenn.)  38,  show- 
ing it  not  to  be  in  accord  with  the  current  of  authority. 
It  is  not  applicable  to  the  present  contention.  Blake 
V.  Hollmdsuwrth,  71  W.  Va.  387  (76  S.  E.  814,  43 
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L.  B.  A.  (N.  S.)  714),  holds  that,  where  there  are  two 
certificates  of  acknowledgment  indorsed  on  the  same 
deed,  one  for  the  husband  and  the  other  for  the  wife, 
taken  on  the  same  date  before  the  same  officer,  the 
official  capacity  of  the  officer  not  being  written  after 
his  signature  to  the  former,  it  may  be  cured  by  refer- 
ence to  the  latter  which  he  signed  properly,  adding 
the  title  of  his  office.  The  court  held  it  good  as  against 
the  grantor,  but  whether  it  was  entitled  to  record  as 
constructive  notice  to  creditors  was  not  considered. 
Shelton  v.  Avltman  &  Taylor  Co.,  82  Ala.  315  (8  South. 
232),  holds  that,  in  the  absence  of  fraud  or  imposition 
where  a  wife  signed  a  mortgage  using  the  name  of 
**S.  E.  Shelton,*^  and  the  officer  used  the  same  name 
in  a  certificate  of  acknowledgment  otherwise  regular, 
she  cannot  impeach  the  certificate  by  showing  that 
her  true  name  is  **Lucinda  E.  Shelton.'^ 

There  is  no  objection  to  the  doctrine  that  we  may 
look  to  the  whole  deed  in  construing  its  validity 
whether  of  execution  or  acknowledgment.  The  prin- 
ciple is  that  one  part  may  aid,  but  not  dispute  the 
other.  This,  however,  does  not  support  the  acknowl- 
edgment in  question.  Instead  of  being  aided  by  refer- 
ence to  the  body  of  the  mortgage  it  is  contradicted. 
If  we  are  to  believe  the  officer's  certificate,  it  appears 
that  the  names  of  two  single  men  have  been  appended 
to  a  deed  by  a  man  and  his  wife  who  then  acknowl- 
edge it  as  their  own  act,  and  not  that  of  those  named 
as  grantors.  If,  indeed,  as  the  officer's  statement 
says,  the  married  couple  did  execute  the  mortgage,  it 
cannot  bind  the  estate  of  the  bankrupts  without  fur- 
ther showing  of  authority,  as  by  power  of  attorney  or 
the  like.  On  the  other  hand,  if  the  bankrupts  in  fact 
signed  the  mortgage,  then  the  acknowledgment  is 
manifestly  untrue,  and  does  not  entitle  the  instrument 
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to  record.  In  either  case  the  trustee  in  bankruptcy 
is  not  affected  in  the  absence  of  actual  notice  of  the 
execution  of  the  mortgage  by  his  bankrupts.  To 
uphold  the  certificate  is  tantamount  to  saying  that 
Jones  can  acknowledge  as  his  own  a  deed  purporting 
to  be  that  of  Brown  so  as  to  bind  the  latter  and  fur- 
nish record  notice  to  his  creditors. 

If  the  allegations  of  the  complaint  were  sufficient  to 
authorize  the  correction  of  a  mutual  error,  the  plain- 
tiff might  obtain  relief  under  the  doctrine  of  Meier 
V.  Kelly,  22  Or.  136  (29  Pac.  265),  where  it  is  held 
thus: 

**A  judgment  lien  attaches  only  to  the  actual,  and 
not  to  the  apparent,  interest  of  the  judgment  debtor 
in  land,  and  is  subject  to  any  equitable  estate  therein 
hostile  to  the  judgment  debtor  existing  at  the  time  the 
judgment  was  rendered,  whether  known  to  the  judg- 
ment creditor  or  not;  and  for  the  purpose  of  protect- 
ing such  equitable  estate,  courts  of  equity  will  correct 
a  mistake  in  a  mortgage  upon  which  the  equitable 
estate  depends,  and,  as  corrected,  give  it  priority  over 
a  subsequently  acquired  judgment,  so  that  the  judg- 
ment lien  will  be  confined  to  the  actual  interest  of  the 
judgment  debtor  in  the  land. '  * 

The  national  bankrupt  law  provides  that: 

Trustees  in  bankruptcy,  **as  to  all  property  in  the 
custody  or  coming  into  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the  rights,  reme- 
dies, and  powers  of  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings  thereon '\-  U.  S.  Comp.  Stats. 
Supp.  1911,  p.  1500  (U.  S.  Comp.  Stats.  1913,  §  9631). 

In  Section  70,  on  page  1511  of  the  same  compilation 
(U.  S.  Comp.  Stats.  1913,  §  9654),  it  is  provided  that 
the  trustee  of  the  estate  of  a  bankrupt,  upon  his  ap- 
pointment and  qualification,  shall  be  vested  by  opera- 
tion of  law  with  the  title  of  the  bankrupt,  as  of  the 
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date  he  was  adjudged  a  bankrupt,  except  as  to  exempt 
property,  to  all  property  which  prior  to  the  filing  of 
the  petition  he  could  by  any  means  have  transferred 
or  might  have  been  levied  upon  or  sold  under  judicial 
process  against  him.  It  thus  appears,  according  to 
the  national  legislation,  that  immediately  upon  the 
qualification  of  the  defendant  Sabin  as  trustee  in 
bankruptcy  of  the  Smiths,  so  far  as  the  complaint  dis- 
closes, he  at  once  became  the  owner  of  the  equity  of 
redemption  in  the  realty  described  in  the  mortgage 
sought  to  be  foreclosed.  From  that  time  on  it  was  in 
the  custody  of  the  bankruptcy  court  within  the  mean- 
ing of  the  act  of  Congress.  As  holder  of  this  estate 
in  the  land  the  trustee  may  rightly  resist  the  prema- 
ture foreclosure  of  the  mortgage.  He  was  entitled  to 
withstand  the  visitation  upon  his  estate  of  the  ex- 
penses of  foreclosure  and  the  amount  of  attorneys' 
fees  charged  in  the  complaint.  By  that  much  would 
the  estate  of  his  bankrupt  be  lessened  unnecessarily 
and  prematurely.  It  is  possible  that  the  estate  may 
be  sufficient  to  pay  in  full  all  claims  against  the  same, 
including  the  mortgage  in  question  without  resort  to 
foreclosure;  hence  he  has  standing  to  object  to  the 
present  suit.  That  the  pleading  is  insufficient  to  au- 
thorize a  correction  of  the  alleged  mistake  is  clearly 
demonstrated  by  the  case  of  Hughey  v.  Smith,  65  Or. 
323  (133  Pac.  68),  and  the  demurrer  should  have  been 
sustained.  The  so-called  supplemental  complaint  is  not 
in  any  sense  such  a  document.  All  its  contents  could 
have  been  stated  in  either  of  the  previous  declarations 
of  the  plaintiff.  It  is  merely  a  second  amended  com- 
plaint. In  addition  to  the  objection  being  well  taken  to 
this  last  complaint,  it  was  error  to  proceed  to  judgment 
and  decree  without  deciding  the  issue  of  law  thus  ten- 
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dered.    It  was  an  error  to  overrule  the  demurrer  to  the 
second  complaint. 

For  these  reasons,  I  dissent  from  the  opinion  of 
Mr.  Justice  Bean  in  respect  to  the  sufficiency  of  the 
acknowledgment  of  the  execution  of  the  mortgage  in 
question. 


Argued  September  5,  affirmed  September  20,  rehearing  denied  October 

24,  1916. 

FOREMAN  V.  SCHOOL  DISTRICT  NO.  25. 

(150  Pac.  1155,  1168.) 

BehOiOa  and  Sdiool  DlatrictB— Teadiers— Discharge— Statute  — '^nt." 

1.  Laws  of  1913,  page  304,  Section  1,  enibdivision  22,  provides  that 
the  board  shall  dismiss  teachers  only  for  good  cause  shown,  and  if  it 
passes  an  order  to  dismiss,  the  material  reason  therefor  shall  be  spread 
on  the  record  by  the  district  clerk.  Subdivision  23  provides  that  a 
teacher  unjustly  dismissed  may  take  an  appeal  from  the  board's  action 
to  the  county  superintendent,  and  thence  to  the  superintendent  of 
public  instruction,  but  for  a  breach  of  contract  of  teaching  the  teacher 
or  the  district  shall  have  their  ordinary  legal  remedies,  and  that  on 
the  trial  of  a  teacher  the  board,  etc.,  shall  give  him  notice  of  charges 
and  an  opportunity  to  be  heard;  and  subdivision  7  requires  a  written 
contract  of  hiring  to  be  made  and  filed  specifying  wages,  etc.  Sec- 
tion 3950,  L.  O.  L.,  authorizes  the  state  board  of  education  to  make 
general  rules,  one  of  which  required  teachers  to  inculcate  correct 
principles  of  morality  and  a  proper  regard  for  the  government,  and 
Section  4057  required  the  board  to  provide  a  United  States  flag. 
Plaintiff,  having  a  written  contract  to  teach,  and  who  taught  dis- 
loyalty to  the  government  ai^  a  disbelief  in  God,  and  who  failed  to 
fly  the  national  flag  provided  by  the  board,  after  a  refusal  to  obey 
the  school  directors'  instructions,  was  dismissed.  Held,  in  her  action 
for  salary  under  the  contract,  that  the  term  '^but  for  a  breach  of 
contract  of  teaching  the  teacher  or  the  district  shall  have  their  ordi- 
nary legal  remedies"  did  not  limit  the  power  to  dismiss  to  breaches 
of  the  contract  of  teaching,  and  that  it  extended  also  to  acts  render- 
ing a  teacher  undesirable;  the  word  "but"  limiting  or  restraining  the 
effect  of  something  which  has  before  been  said,  and  indicating  that 
what  follows  is  an  exception  to  that  which  has  gone  before,  and  not 
controlling  that  which  follows  it. 

SchoolB  and  Sdiool  Districts— TeadierB—DlsmiBBal — ^Notice. 

2.  Under  such  subdivision  22,  a  minute  of  dismissal  having  been 
made  upon  a  piece  of  paper,  the  board  action  was  not  defeated,  where 
it  was  so  made  because  its  clerk  was  sick,  on  which  account  it  was 
not  entered  in  the  district  clerk's  record-book. 

[As    to    authority,    duties,   liabilities    and   powers    of    school 
teachers,  see  notes  in  76  Am.  Dee.  164;  102  Am.  St.  B«p.  607.] 
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Appeal  and  Error— Beyeraal—Constitatioiua  Proviaioa. 

3.  Where  the  jurj  made  no  mistake  in  returning  a  verdict  for  tlie 
school  district  in  a  teacher's  action  for  a  balance  due  under  a  teach- 
ing contract,  the  judgment  will  be  affirmed  as  required  by  Article 
Vil,  Section  3  of  the  Constitution,  as  amended,  notwithstanding  anj 
errors  that  may  have  been  committed  during  the  trisJ. 

From  Columbia:  James  A.  Eakin^  Judge. 

Department  1.    Statement  by  Mb.  Justice  Harris. 

This  is  an  action  by  Flora  L  Foreman  against  School 
District  No.  25,  of  Columbia  County,  Oregon. 

The  plaintiff  and  the  directors  of  school  district 
No.  25  of  Columbia  County  agreed  in  writing  *Hhat 
the  said  Flora  I.  Foreman  is  to  teach  the  public  school 
of  district  No.  25  for  the  time  of  eight  months''  for 
$85  per  month,  ''commencing  on  the  first  day  of  Sep- 
tember, 1913,  and  for  such  services  lawfully  and  prop- 
erly rendered  the  directors  of  said  district  are  to  pay 
to  said  Flora  I.  Foreman  the  amount  that  may  be 
due  according  to  this  contract,  on  or  before  the  eighth 
day  of  May,  1914."  After  the  plaintiff  had  taught 
about  two  months  charges  against  her  were  filed  with 
the  school  board,  but  she  was  exonerated  after  a  hear- 
ing. Some  of  the  patrons  of  the  school  were  dissat- 
isfied, and  caused  a  recall  election  to  be  held  on  March 
21,  1914,  for  the  purpose  of  unseating  some  of  the 
directors.  Immediately  after  the  election  a  meeting 
of  the  directors  was  held,  and  *'it  was  voted  to  go  to 
the  schoolhouse  in  a  body  Monday,  the  23d  of  March, 
and  give  rulings  and  instructions  to  the  teachers  in 
regard  to  their  conduct,  and  it  was  also  decided  that, 
if  they  do  not  promise  to  obey,  to  give  them  five  days 
in  which  to  resign.''  The  plaintiff  refused  to  obey 
the  ''rulings  and  instructions"  which  the  directors 
attempted  to  give,  and  because  of  such  refusal  she  was 
notified  in  writing  that  her  contract  "has  been  and  is 
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canceled  and  abrogated  to  take  effect  from  and  after 
Friday,  March  27,  1914.^'  The  plaintiff  presented 
herself  at  the  schoolhouse  on  Monday,  March  30th,  but 
the  directors  refused  to  permit  her  to  continue  teach- 
ing. The  plaintiff  was  paid  in  full  for  the  first  seven 
months  provided  for  in  the  contract,  and  she  is  now 
attempting  to  recover  $85,  which  is  the  amount  she 
would  have  received  if  she  had  been  permitted  to  teach 
until  the  end  of  the  period  specified  in  the  contract. 
The  complaint  recites  the  contract,  alleges  that  the 
plaintiff  taught  seven  months,  but  was  then  wrong- 
fully dismissed,  and  not  permitted  to  teach  the  eighth 
month,  and  concludes  with  a  demand  for  a  judgment 
for  $85. 

The  answer  admits  that  the  teacher  was  dismissed, 
and  explains  the  dismissal  by  alleging  that  the  plain- 
tiff taught  her  pupils  '  *  principles  of  anarchy  and  dis- 
loyalty to  their  government,  among  other  things,  that 
the  government  under  which  she  and  they  live  *  is  rotten 
to  the  core'  '*;  that*  she  also  taught  her  pupils  ''that 
there  is  no  God,  and  that  Jesus  Christ  is  not  the  Son 
of  God ;  and  that  the  plaintiff  during  the  entire  seven 
months  that  she  taught  under  her  contract  set  forth 
in  her  complaint  performed  such  services  as  she  ren- 
dered in  an  unlawful  and  improper  manner  and  in 
such  a  way  as  to  disrupt  the  school  and  the  entire  com- 
munity— ^which  several  and  many  acts  of  misconduct 
on  her  part  resulted  in  numerous  and  frequent 
breaches  of  her  contract  on  her  part  and  made  it  neces- 
sary and  the  duty  of  the  defendant  school  board  to 
discharge  the  plaintiff  as  such  teacher. '* 

A  jury  trial  resulted  in  a  judgment  for  the  defend- 
ant, and  the  plaintiff  has  appealed. 

Affirmed.    Rehearing  Denied. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  Streiff. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Glenn  R.  Metsker. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court 

1,  2.  The  important  problem  presented  by  this  liti- 
gation arises  out  of  two  subdivisions  of  Section  1, 
Chapter  172,  Laws  of  1913,  and  for  that  reason  both 
subdivisions  are  here  set  down  in  full : 

Subdivision  22.  ''The  board  shall  dismiss  teachers 
only  for  good  cause  shown,  and  in  case  the  board  shall 
pass  an  order  to  dismiss,  the  material  reason  there- 
for shall  be  spread  upon  the  record  by  the  district 
clerk.*' 

Subdivision  23.  '*If  a  teacher  is  unjustly  dismissed, 
he  may  take  an  appeal  from  the  action  of  the  board 
in  dismissing  him  to  the  county  superintendent  and 
thence  to  the  superintendent  of  public  instruction, 
but  for  a  breach  of  contract  of  teaching  the  teacher 
or  the  district  shall  have  their  ordinary  legal  remedies. 
In  the  trial  of  a  teacher,  when  it  is  sought  to  dismiss 
him,  as  above  provided,  the  board,  the  county  super- 
intendent, or  the  state  superintendent,  as  the  case  may 
be,  shall  give  the  teacher  due  and  legal  notice  of  the 
charges  against  him  and  an  opportunity  to  be  heard 
in  his  own  defense  in  person  or  by  attorney.'' 

The  plaintiff  takes  the  position  that  the  dismissal, 
of  a  teacher  is  wrongful,  unless  (1)  charges  are  made 
with  notice  and  an  opportunity  for  a  hearing,  and  (2) 
for  good  cause  shown;  that  the  existence  of  one  ele- 
ment alone  does  not  justify  the  dismissal  of  a  teacher ; 
and  that  therefore,  even  though  a  teacher  is  discharged, 
for  **good  cause,"  the  dismissal  is  nevertheless  wrong- 
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f ul,  and  is  not  a  defense  unless  it  has  been  preceded  hj 
the  filing  of  charges,  the  giving  of  notice,  and  an 
opportunity  to  be  heard.  The  defendant  argues,  how- 
ever, that  if  a  teacher  breaches  any  of  the  terms  of  the 
contract  of  teaching,  then  the  school  board  has  the 
power  summarily  to  dismiss  the  teacher.  When  ex- 
amining this  statute  to  ascertain  which  contention  is 
correct,  it  must  be  borne  in  mind  all  the  while  that, 
**  where  there  are  several  provisiotis  or  particulars, 
such  construction  is,  if  possible,  to  be  adopted  as  will 
give  effect  to  all'*  (Section  715,  L.  0.  L.),  and  that, 
**when  a  general  and  particular  provision  are  incon- 
sistent, the  latter  is  paramount  to  the  former"  (Sec. 
tion  716,  L.  0.  L.). 

The  words  '*but  for  a  breach  of  contract  of  teach* 
ing  the  teacher  or  the  district  shall  have  their  ordinary 
legal  remedies,"  found  in  the  first  sentence  of  sub- 
division 23  of  Section  1,  Chapter  172,  Laws  of  1913, 
have  brought  about  the  variant  contentions  made  by 
the  litigants  concerning  the  effect  of  the  statute.  If 
the  quoted  words  had  been  omitted,  then  a  dismissal 
for  any  cause  whatsoever  would  be  wrongful  in  the 
absence  of  charges,  notice  and  an  opportunity  to  be 
heard :  School  Dist.  v.  McComh,  18  Colo.  240  (32  Pac. 
424) ;  HtUl  V.  Independent  Dist.  of  Aplington,  82  Iowa, 
686  (46  N.  W.  1053, 48  N.  W.  82, 10  L.  R.  A.  273) ;  Peo- 
ple ex  rel.  v.  Board  of  Education,  174  N.  T.  169  (66  N.  E. 
674) ;  Kellison  v.  School  Dist.,  20  Mont.  153  (50  Pac. 
421) ;  Butcher  v.  Charles,  95  Tenn.  532  (32  S.  W.  631) ; 
Arnold  v.  School  Dist.,  78  Mo.  226 ;  Richards  v.  School 
Dist.  Board,  78  Or.  621  (153  Pac.  482,  L.  R.  A.  1916C, 
789).  The  language  employed  by  the  statute  is  broad 
and  sweeping,  and  includes  more  than  mere  breaches 
of  the  contract  of  teaching.  The  words  **but  for  a 
breach  of  contract  of  teaching  the  teacher  or  the  dis- 
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trict  shall  have  their  ordinary  legal  remedies'*  of 
necessity  imply  that  the  power  to  dismiss  is  not  lim- 
ited to  breaches  of  the  contract  of  teaching ;  and  there- 
fore the  statute  includes  delinquencies  which  may  with 
propriety  be  divided  into  two  classes:  (1)  Acts  which 
breach  the  contract  of  teaching;  and  (2)  acts  which 
render  a  person  objectionable  or  undesirable  as  a 
teacher,  although  the  contract  of  teaching  is  not 
breached. 

When  the  school  board  hires  a  teacher,  a  written 
contract  must  be  made  and  filed  specifying  **the 
wages,  number  of  months  to  be  taught,  and  time  em- 
ployment is  to  begin,  as  agreed  upon  by  the  parties,*' 
and,  ** unless  otherwise  provided  in  the  teacher's  con- 
tract, it  shall  be  understood  that  the  branches  provided 
for  in  the  state  course  for  the  first  eight  grades  shall 
be  taught  excepting  school  law  and  theory  and  prac- 
tice of  teaching":  Subdivision  7,  Section  1,  Chapter 
172,  Laws  1913.  The  state  board  of  education,  in  the 
exercise  of  the  powers  conferred  upon  it  by  Section 
3950,  L.  0.  L.,  among  other  rules  and  regulations  for 
the  general  government  of  public  schools,  has  pre- 
scribed rule  XXX  which  commands  that  *' teachers  in 
the  public  schools  shall,  to  the  utmost  of  their  ability, 
inculcate  in  the  minds  of  their  pupils  correct  prin- 
ciples of  morality,  and  a  proper  regard  for  the  laws 
of  society,  and  for  the  government  under  which  they 
live":  Oregon  School  Laws  1913,  Compiled  by  J.  A. 
Churchill,  Superintendent  of  Public  Listruction, 
p.  171.  The  contract  of  teaching  is  made  with  ref- 
erence to  the  provisions  of  the  statute,  so  that  the  con- 
tractual obligations  of  the  teacher  are  not  necessarily 
limited  to  the  words  found  in  the  written  contract, 
and  therefore  the  contract  of  teaching  includes  not 
only  the   duties  enumerated  by  the  written  paper, 
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which  for  convenience  is  called  the  contract,  but  it 
also  embraces  those  duties  which  are  imposed  under  a 
then  existing  statute ;  and  if  the  teacher  breaches  this 
contract  of  teaching,  one  of  the  ordinary  legal  reme- 
dies available  to  the  school  board,  unless  some  statute 
declares  to  the  contrary,  would  be  found  in  the  right 
summarily  to  discharge  the  teacher:  26  Cyc.  987. 

Assuming,  but  not  deciding,  that  moral  misconduct 
outside  the  schoolroom  will  generally  of  itself  be  suffi- 
cient to  terminate  the  contract  of  teaching  (26  Cyc. 
990),  it  would  nevertheless  not  be  difficult  to  go  fur- 
ther and  suggest  many  acts  which,  when  done  outside 
the  schoolroom  by  the  individual,  as  distinguished 
from  the  teacher,  would  not  constitute  a  breach  of  the 
contract  of  teaching,  and  yet  would  be  so  objectionable 
that  the  individual  might  no  longer  be  desirable  as  a 
teacher.  For  the  misconduct  of  the  teacher  as  such 
there  always  has  been  a  legal  remedy,  but  generally 
for  what  is  done  by  the  individual  outside  the  school- 
room not  amounting  to  a  breach  of  the  contract  there 
is  ordinarily  no  legal  remedy  in  the  absence  of  legis- 
lation. For  the  purpose  of  protecting  the  public 
schools,  the  power  to  dismiss  has  therefore  been  en- 
larged, and  at  the  same  time,  for  the  purpose  of  pro- 
tecting the  teacher,  a  mode  has  been  prescribed  for 
the  exercise  of  the  enlarged  power,  so  that  the  school 
district  now  has  a  remedy  for  a  class  of  misdoings 
where  before  no  relief  was  ordinarily  available,  and 
the  teacher  is  at  the  same  time  afforded  ample  pro- 
tection; and  consequently  an  act  may  now  be  **good 
cause '^  for  a  dismissal  under  the  statute  notwith- 
standing no  legal  remedy  existed  before  the  statute. 
Having  in  mind  the  two  classes  of  delinquencies,  the 
rights  arising  out  of  them,  and  the  remedies  existing 
or  created  for  them,  and  following  the  guidance  offered 
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by  Sections  715  and  716,  L.  0.  L.,  the  statute  should  be 
construed  to  mean  that  charges  must  be  made  and 
notice  and  an  opportunity  for  a  hearing  given,  before 
a  teacher  can  be  discharged  for  an  act  whidi  does  not 
amount  to  a  breach  of  the  contract  of  teaching;  but 
for  a  breach  of  the  contract  of  teaching  the  teacher 
may  be  dismissed  summarily  without  a  hearing  be- 
cause for  that  breach,  in  the  words  of  the  statute  itself, 
the  board  shall  have  the  ** ordinary  legal  remedies,'* 
and  the  right  of  summary  dismissal  was  ordinarily  a 
legal  remedy  which  was  available  before  the  statute 
was  enacted. 

Text-writers  and  precedents  also  support  this  con- 
clusion. When  the  word  **but'*  is  used  as  an  adver- 
sative conjunction,  and  is  employed  to  fill  the  position 
where  it  is  found  in  the  first  sentence  of  subdivision 
23  of  the  statute,  the  term  may  limit  or  restrain  the 
effect  of  something  which  has  before  been  said  and 
to  indicate  that  what  follows  is  an  exception  to  that 
which  has  gone  before  (1  Words  and  Phrases,  926;  1 
Words  and  Phrases  (2  ser.),  540;  6  Cyc.  261;  Mans- 
field V.  HUl,  56  Or.  400,  411  (107  Pac.  471,  108  Pac 
1007) ;  and  therefore  what  is  said  before  the  word 
* '  but '  *  does  not  control  that  which  follows  it :  Western 
Union  Tel.  Co.  v.  Harris  (Tenn.  Ch.  App.),  52  S.  W. 
748. 

The  conclusion  already  announced  is  still  further 
fortified  if  the  examination  of  the  statute  is  continued. 
Limiting  our  view  to  subdivisions  22  and  23,  it  will 
be  seen  that  no  mention  is  made  of  an  appeal  by  the 
board  or  the  person  making  charges  against  a  teacher. 
Assume  that  a  teacher  cannot  be  dismissed  for  a 
breach  of  the  contract  of  teaching  without  a  hearing, 
and  suppose  that  after  a  hearing  the  board  dismisses 
the  teacher,  but  upon  appeal  the  county  superintend- 
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ent  reverses  the  finding  made  by  the  board ;  then  what 
effect  does  the  finding  of  the  county  superintendent 
havet  Can  the  school  board  appeal!  Subdivision  23 
does  not  say  so,  although  it  does  permit  the  teacher 
to  appeal.  Does  the  finding  of  the  county  superin- 
tendent bind  the  school  board  if  in  truth  the  teacher 
has  breached  the  contract,  when  no  appeal  by  the  board 
is  mentioned,  and  the  statute  expressly  states  that  for 
a  breach  of  the  contract  both  the  teacher  and  the  board 
shall  have  their  ordinary  legal  remedies?  The  or- 
dinary legal  remedy  for  a  breach  of  a  contract  of 
hiring  is  to  discharge  the  person  hired,  and  the  hirer 
can  utterly  defeat  an  action  for  damages,  by  pleading 
and  proving  the  breach  and  the  dismissal. 

The  plaintiff  contends  that  the  board  could  not  dis- 
miss her  unless  the  reason  for  the  dismissal  is  spread 
upon  the  record  by  the  district  clerk  as  required  by 
subdivision  22.  Before  notifying  the  plaintiff  of  the 
termination  of  the  contract  of  teaching,  the  directors 
held  a  meeting  and  duly  ordered  the  dismissal,  and« 
according  to  the  testimony  of  one  of  the  directors : 

*  *  That  minute  was  made  on  different  paper  because 
our  clerk  was  sick,  and  she  wasn  't  fit  to  be  up,  and  Mr. 
Joe  Lumijarvi  wrote  down  the  minutes.*' 

If  a  minute  of  the  dismissal  was  actually  made  upon 
a  piece  of  paper,  the  plaintiff  cannot  defeat  the  action 
of  the  board  merely  because  the  clerk  was  sick,  and  on 
that  account  the  minutes  of  the  meeting  were  written 
on  a  piece  of  paper  instead  of  in  the  district  clerk's 
record-book. 

It  is  not  necessary  to  determine  just  what  acts  of 
misconduct  on  the  part  of  the  teacher  or  by  the  indi-^ 
vidual  as  distinguished  from  the  teacher  constitute  a 
breach  of  the  contract  of  teachiug,  because  a  breach  of 
the  contract  was  shown  by  the  submission  of  ample 
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evidence  in  support  of  the  allegation  that  the  plaintiff 
taught  her  pupils  **  disloyalty  to  their  government, 
among  other  things,  that  the  government  under  which 
she  and  they  live  4s  rotten  to  the  core/  **  A  rehearsal 
of  the  evidence  could  only  be  a  recital  of  bitter  con- 
tentions and  distracting  disturbances.  Within  two 
months  of  her  conoing  charges  were  made  against  the 
plaintiff.  After  her  acquittal  one  of  the  directors  re- 
signed, and  subsequently  another  was  recalled,  and 
on  March  30th  a  serious  disturbance  occurred  at  the 
schoolhouse  when  the  plaintiff  and  her  followers 
clashed  with  the  school  directors.  When  the  directors 
went  to  the  schoolhouse  on  March  23d  to  *'give  rulings 
and  instructions"  to  the  plaintiff,  she  said,  ^'I  teach 
as  I  dam  please.''  The  national  flag  was  not  flown 
a  single  day  while  the  plaintiff  occupied  the  position 
of  teacher,  although  the  board  had  provided  a  United 
States  flag  in  compliance  with  Section  4057,  L.  0.  L. ; 
and  an  index  of  her  conduct  is  furnished  by  the  testi- 
mony of  one  of  the  directors,  who  stated  that  another 
director  told  the  plaintiff,  '*You  better  raise  up  the 
flag,"  and  she  says,  ''I  won't  do  it;  if  you  want  the 
flag,  you  hoist  it  up  yourself." 

3.  The  jury  made  no  mistake  in  returning  a  verdict 
for  the  school  district,  and  their  finding  is  so  eminently 
proper  that  the  judgment  should  be  afiBrmed  notwith- 
standing any  errors  that  may  have  been  committed 
during  the  trial :  Article  VII,  Section  3,  of  the  Consti- 
tution as  amended. 

The  judgment  is  affirmed. 

Affibmed.    Bbheabino  Denied. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  Burnett 
and  Mb.  Justice  Benson  concur. 
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Denied  October  24,  1916. 

On  Petition  for  Rbhbarino. 

(159  Pae.  1168.) 

Department  1.  Mr.  Justice  Benson  delivered  the 
opinion  of  the  court. 

In  a  very  earnestly  argued  petition  for  rehearing, 
counsel  for  appellant  urges  that  the  original  opinion 
herein  is  inconsistent  with  the  law  as  announced  in 
the  case  of  Richards  v.  School  District  No.  1,  78  Or. 
621  (153  Pac.  482),  but  a  careful  consideration  of  both 
opinions  does  not  sustain  the  contention.  The  Rich- 
ards Case  is  based  upon  Laws  of  1913,  Chapter  37, 
which  is  applicable  only  to  districts  having  a  popula- 
tion of  20,000  or  more  persons,  while  the  case  at  bar 
is  controlled  entirely  by  the  provisions  of  Chapter  172, 
Laws  of  1913.  The  distinction  between  the  two  acts 
is  so  clear,  and  the  exposition  of  the  law  as  expressed 
in  Chapter  172  so  explicitly  stated  in  the  former  opin- 
ion herein,  as  to  require  no  further  discussion.  The 
vast  difference  in  the  facts  of  the  two  cases  only 
emphasizes  the  correclness  of  the  conclusion  hereto- 
fore reached. 

Petition  for  rehearing  is  denied. 

Beheactng  Denied. 
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Argued  September  20,  afBrroed  October  24,  1916w 

MAQNESS  V.  DITMABS. 

(160  Pac.  527.) 

Deeds— «liffental  dvacity.** 

1.  "Mental  capacity"  at  the  time  of  signing  a  conveyance  sufficient 
to  comprehend  the  nature  of  the  bnsiness  in  which  the  grantor  is  en- 
gaged is  the  standard  fixed  by  the  law  for  determining  his  compe- 
tency. 

Deeds— Competency  of  Orantor— SaAciencj  of  Evidence. 

2.  In  suit  involving  tiie  validity  of  a  deed  executed  by  defendant's 
f ather,  evidence  "held  to  show  that  at  the  time  of  execution  the  father 
was  mentally  competent,  knowing  the  nature  of  the  business  in  which 
he  was  engaged,  and  fully  understanding  its  effect. 

[As  to  validity  of  deed,  of  insane  person  executed  before  adju- 
dication of  insanity,  see  note  in  Ann.  C^  1914D,  867.] 

From  Tamhill :  Webstsb  Holmes,  Judge. 

Department  1.    Statement  by  Mb.  Jxjstioe  Habbib. 

This  is  a  suit  by  B.  N.  Magness  against  Hattie  M. 
Ditmars,  by  Tillie  Ditmars  Kirkwood,  general  guard- 
ian of  her  person  and  estate,  and  Tillie  Ditmars  Kirk- 
wood, as  guardian  ad  litem  of  Hattie  M.  Ditmars. 
The  facts  are  as  follows : 

John  A.  Ditmars  and  his  wife,  Tillie  Ditmars,  on 
July  19,  1899,  deeded  to  James  H.  Shipley  80  acres  of 
land,  together  with  '  *  a  suitable  right  of  way  across  the 
premises  of*'  the  grantors  to  the  Dayton  and  Salem 
County  road.  This  suit  involves  the  validity  of  that 
deed.  The  plaintiff  purchased  the  land  from  James 
H.  Shipley,  and  alleges  that  John  A.  Ditmars  was 
sane  while  the  defendants  claim  that  he  was  insane 
and  not  competent  to  execute  the  deed.  John  A.  Dit- 
mars was  committed  to  the  Oregon  State  Insane 
Asylum  on  November  15, 1897,  and  was  detained  there 
until  February  26,  1898,  when  he  was  released  **upon 
six  months'  leave  of  absence."    He  returned  to  his 
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farm,  where  he  continued  to  reside  with  his  wife ;  and 
afterward  the  asylum  authorities  made  an  entry  in 
their  records  showing  that  he  was  discharged  October 
5, 1898,  as  cured. 

At  the  time  of  his  commitment  to  the  insane  asylum 
John  A,  Ditmars  owned  a  farm  which  embraced  253 
acres  of  land,  including  the  80  acres  involved  in  this 
suit.  He  paid  $1,000  on  July  24,  1897,  for  57  acres ; 
he  purchased  the  remaining  196  acres  on  October  12, 
1897,  from  Damon  E.  Sawyer  and  wife  for  $2,610.36, 
and  at  the  same  time  gave  a  note  for  $1,300  to  A.  J. 
Hunsaker  and  secured  it  by  executing  a  mortgage  on 
the  253  acres.  The  consideration  for  the  4eed  to 
Shipley  was  $1,600,  of  which  $600  was  paid  on  or  be- 
fore the  delivery  of  the  conveyance,  and  Shipley  and 
his  wife  gave  a  note  to  Ditmars  for  the  remaining 
$1,000  and  secured  it  with  a  mortgage  on  the  land. 
Shipley  entered  into  the  possession  of  the  80  acres 
soon  after  the  delivery  of  ihe  deed.  He  improved  the 
land,  and  subsequently  sold  the  premises  with  the  right 
of  way  to  the  plaintiff,  R.  N.  Magness,  on  August  20, 
1906,  for  $3,000.  Magness  has  been  in  possession  ever 
since  he  purchased  the  land,  and  he  has  made  perma- 
nent improvements.  Ditmars  and  wife  gave  a  note 
to  J.  E.  Forrest  on  October  14,  1899,  for  $1,400,  and 
secured  the  paper  by  executing  a  mortgage  on  all  the 
land  then  owned  by  them,  and  two  days  later  the  mort- 
gage held  by  A.  J.  Hunsaker  was  satisfied. 

John  A.  Ditmars  was  taken  to  a  private  sanatorium 
about  May  1, 1900,  but  at  the  end  of  about  three  weeks 
he  was  committed  to  the  Oregon  State  Insane  Asylum, 
where  he  remained  until  his  death,  which  occurred  on 
February  4, 1901.  He  died  intestate,  leaving  a  widow, 
Tillie  Ditmars,  and  a  minor  child,  Hattie  M.  Ditmars, 
who  was  bom  in  March,  1899.    Tillie  Ditmars  was  ap- 
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pointed  administratrix  of  the  estate  of  the  deceased, 
and  she  was  also  appointed  guardian  of  the  person  and 
estate  of  the  minor  daughter,  Hattie  M.  Ditmars. 
James  H.  Shipley  paid  the  $1,000  note  which  he  had 
given  to  John  A.  Ditmars,  and  on  December  19,  1901, 
the  date  of  the  payment,  Tillie  Ditmars,  as  adminis- 
tratrix of  the  estate  of  John  A.  Ditmars,  dnly  satisfied 
the  mortgage.  Tillie  Ditmars  married  again,  and  her 
name  now  is  Tillie  Ditmars  Kirkwood.  The  note  and 
mortgage  from  Ditmars  and  wife  to  J.  R.  Forrest  were 
paid  and  satisfied  on  July  1,  1908.  A  dispute  arose 
in  1911  between  the  Kirkwoods  and  Magness  over  the 
location  of  the  right  of  way  which  had  been  provided 
for  in  the  deed  from  the  Ditmars  to  Shipley.  The 
Kirkwoods  attempted  to  prevent  Magness  from  travel- 
ing over  the  way  which  had  been  previously  used,  and 
then  on  July  19,  1911,  Magness  conmienced  a  suit 
against  the  minor  child,  her  guardian,  and  the  Kirk- 
woods, to  enjoin  them  from  interfering  with  his  right 
to  travel  over  the  way  which  he  had  been  using.  The 
suit  terminated  on  December  27,  1911,  in  a  stipulated 
decree,  which  fixed  the  route  of  the  way  to  be  traveled. 
Afterward,  in  1913,  Hattie  M.  Ditmars,  by  her  guard- 
ian, Tillie  Ditmars  Kirkwood,  commenced  an  action  in 
ejectment  againt  R.  N.  Magness  to  recover  the  80-acre 
tract  which  he  had  purchased  from  Shipley. 

Magness  answered,  and  then  commenced  this  suit  by 
filing  a  complaint  in  equity  in  the  nature  of  a  cross-bill 
and  praying  that  the  minor  child  be  barred  from  claim- 
ing any  interest  in  the  land.  After  hearing  the  evi- 
dence the  trial  court  found  that  John  A.  Ditmars  was 
competent  when  he  made  the  deed  to  Shipley,  and  de- 
creed that  Magness  was  the  owner  of  the  80-acre  tract 
and  right  of  way.    The  defendant  appealed. 

Affibbcbd. 
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For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  <&  Burdett,  with  oral  argu- 
ments by  Mr.  W.  T.  Vinton  and  Mr.  James  E.  Burdett. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Frank  Holmes,  Mr.  Charles  L.  McNary  and  Mr. 
B.  A.  Kliks  with  oral  arguments  by  Mr.  McNary  and 
Mr.  Holmes. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  Hattie  M.  Ditmars  asserts  that  the  deed  which  John 
A.  Ditmars  and  wife  executed  on  July  19,  1899,  to 
James  H.  Shipley  was  invalid,  for  the  reason  that  her 
father  was,  at  that  time,  mentally  incompetent,  and 
that  therefore  she  is  the  owner  of  the  land  as  his 
daughter  and  heir.  The  daughter  cannot  successfully 
claim  any  interest  in  the  land  unless  at  the  time  of  the 
execution  of  the  deed  her  father  did  not  comprehend 
the  nature  of  the  business.  Mental  capacity  at  the 
time  of  signing. a  conveyance  suflBcient  to  comprehend 
the  nature  of  the  business  in  which  the  person  is  then 
engaged  is  the  standard  fixed  by  the  law  for  determin- 
ing the  competency  of  the  person  signing  the  docu- 
ment :  Carnagie  v.  Diven,  31  Or.  366,  369  (49  Pac.  891) ; 
Swank  v.  Swank,  37  Or.  439,  445  (61  Pac.  846) ;  Wade 
V.  Northup,  70  Or.  569,  578  (140  Pac.  451). 

2.  We  must  now  look  to  the  evidence  and  ascertain 
whether,  on  July  19,  1899,  John  A.  Ditmars  knew  the 
nature  of  the  business  in  which  he  was  then  engaged, 
and  fully  understood  the  effect  of  the  transaction. 
Some  years  prior  to  1897  he  contracted  a  disease  which 
in  turn  produced  general  paresis.  The  medical  wit- 
nesses agree  that  paresis  is  incurable;  and,  while  it 
inevitably  causes  death,  the  patient  will  ordinarily 
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live  from  two  to  five  years.  The  mind  is  never  again 
normal  after  paresis  seizes  its  victim,  and  consequently 
complete  lucidity  becomes  impossible.  While  a  re- 
covery never  occurs  and  rationality  never  again  be- 
comes normal,  the  patient  may  nevertheless  pass 
through  periods  of  remission,  lasting  from  several 
weeks  to  months  and  occasionally  for  a  year  or  more, 
during  which  it  may  be  difiScult  or  almost  impossible 
to  discover  any  trace  of  a  deviation  from  normal  men- 
tal health,  and  the  patient  can  return  to  his  affairs. 
Dr.  W.  T.  Williamson,  who  was  17  years  a  physician 
at  the  Oregon  State  Insane  Asylum  and  has  made  a 
study  of  nervous  diseases  for  about  28  years,  when  a 
witness  for  the  defendant,  said  that  he  believed  **a 
person  suffering  from  general  paresis  would  be  able  to 
do  business  more  or  less,  and  whether  he  was  compe- 
tent to  do  any  given  thing  would  have  to  rest  upon 
the  proof  of  his  competency  at  the  time,  adduced  from 
a  series  of  events.  * '  Dr.  L.  F.  Griffith,  who  was  a  wit- 
ness for  plaintiff,  expressed  the  opinion  that  the  best 
method  to  determine  the  mental  capacity  of  a  paretic 
is  to  ascertain  **  whether  he  was  reasonable  in  the  ordi- 
nary affairs  of  life,  his  conduct  about — agoing  about  the 
affairs  of  life  in  an  ordinary,  reasonable  manner.'' 
When  Ditmars  was  received  at  the  insane  asylum  in 
1897  the  physical  signs  of  the  disease  had  not  yet  de- 
veloped, and  consequently  the  persons  in  charge  could 
not,  at  that  time,  ^^make  the  diagnosis  of  general 
paresis."  At  first  he  was  in  a  condition  of  mental 
excitement;  but  when  he  was  released  on  February 
26, 1898,  his  condition  was  much  improved,  and  he  had 
returned  to  *'a  comparatively  sane  condition  of  mind'* 
and  *'had  already  entered  a  remission,'*  and,  in  the 
opinion  of  Dr.  L,  F.  Griffith,  who  has  been  connected 
with  the  asylum,  except  one  year,  since  1890,  and  was 
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a  member  of  the  medical  staff  in  1897  and  1898,  **he 
was  capable  to  do  ordinary  things  at  that  time.'' 
Soon  after  his  retnm  home  he  resimied  the  manage- 
ment of  his  farm,  going  about  much  as  the  ordinary 
person  does ;  and,  while  he  had  * '  spells ' '  which  left  him 
in  a  stupor  on  different  occasions,  he  nevertheless  con- 
tinued to  conduct  the  business  of  the  farm  until  a  com- 
paratively short  time,  before  being  taken  to  the  private 
sanatorium  in  May,  1900. 

James  H.  Shipley  was  a  neighbor  who  lived  **  about 
a  couple  of  hundred  yards  from'*  the  Ditmars  home. 
About  ten  days  before  the  sale  Ditmars  asked  Shipley 
if  he  ''wouldn't  like  to  buy  a  piece  of  land,"  explain- 
ing to  Shipley  that : 

''He  had  a  mortgage  on  his  own  place,  and  if  he 
could  sell  that  piece  of  land  when  he  got  that  he  would 
turn  it  in  on  his  own  mortgage  on  the  farm,  and  it 
would  help  him  out  to  get  some  tools  to  farm  with  and 
other  things  he  needed  on  the  farm  at  the  time." 

Shipley  told  Ditmars  that  he  would  make  up  his  mind 
a  little  later,  and  the  former  testified  that : 

' '  The  next  time  I  met  him  down  in  the  river  bottom, 
he  asked  me,  'What  about  that  trade?'  and  I  told  him 
we  would  go  down  the  next  Sunday  and  measure  it 
off  and  look  it  over ;  so  we  did. ' ' 

In  company  with  another  person  they  measured  off 
the  land  "about  where  the  line  would  come  to."  They 
agreed  upon  a  price  of  $1,600,  which  was  to  be  on 
terms  of  $600  cash  and  a  note  and  mortgage  for  $1,000. 
The  land  was  not  reasonably  worth  more  than  the 
agreed  price.  Ditmars  said  the  whole  farm  was 
leased,  but  Shipley  told  him  if  he  "could  get  posses- 
sion, the  price  and  terms  was  satisfactory."  Shipley 
arranged  with  the  lessee  for  possession  of  the  land, 
and  then  "told  Ditmars  I  guessed  we  could  trade  and 
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make  the  deal, ' '  and  paid  $10  to  apply  on  the  purchase 
price.  Ditmars  and  his  wife,  accompanied  by  Shipley 
and  his  wife,  drove  to  McMinnville  for  the  purpose  of 
making  a  conveyance.  When  they  arrived  in  town 
Ditmars  and  Shipley  obtained  a  description  of  the  80- 
acre  tract  from  a  surveyor  who  had  made  a  survey 
for  Ditmars  and  an  adjoining  land  proprietor.  After 
obtaining  a  description  of  the  land,  they  went  to  an 
office,  where  the  conveyance  was  prepared.  Ditmars 
and  his  wife  signed  the  deed  and  received  a  check  for 
$590,  together  with  a  note  and  mortgage  for  $1,000, 
signed  by  Shipley  and  wife.  Ditmars  cashed  the  check 
on  the  day  he  received  it,  and  deposited  $500  of  the 
amount  in  a  bank.  Both  the  deed  and  the  mortgage 
were  filed  for  record  within  two  hours  of  the  time  of 
delivery,  and  the  Ditmars,  accompanied  by  the  Ship- 
leys,  then  returned  to  their  homes.  John  A.  Ditmars 
neither  said  nor  did  anything  unusual  when  going  to  or 
returning  from  McMinnville.  The  notary  public  who 
witnessed  the  deed  and  took  the  acknowledgment  of 
the  grantors  testified  that  Ditmars  * '  acted  in  a  rational 
manner  about  signing  the  deed  and  answering  ques- 
tions as  to  whether  he  made  it  of  his  free  will  and 
accord,"  and  ''was  sane  and  rational  and  in  good  con- 
dition to  transact  business.'*  The  second  witness  to 
the  deed  did  not  notice  anything  unusual.  Shortly 
before  the  sale  Ditmars  told  L.  A.  Byrd  that  ''he  was 
going  to  sell  that  piece  of  land ;  that  would  put  him  out 
of  debt,  and  he  would  have  plenty  of  land  left. ' '  John 
Ross  worked  for  Ditmars,  and  heard  him  say  he  was 
going  to  sell.  Ditmars  wanted  to  sell  the  80  acres  to 
Thomas  Collinson,  but  the  latter  could  not  buy  because 
he  had  no  money,  and  two  or  three  weeks  later  Ditmars 
told  him  that  he  had  sold  the  property,  and  was  satis- 
fied with   the   sale.    Frank   Ditmars   said  that  his 
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brother  was  running  his  own  business  in  1899,  and  that 
he  noticed  nothing  peculiar  with  John  after  he  came 
back  from  the  asylum  until  about  two  weeks  before  the 
second  commitment.  Fifteen  different  witnesses,  who 
had  either  worked  for  John  A.  Ditmars  or  around  him, 
or  had  bought  livestock  from  or  had  sold  livestock  to 
him,  testified  that  he  was  sane  or  competent,  or  that 
he  appeared  rational,  or  that  they  noticed  nothing 
peculiar  about  him. 

Ditmars  transacted  important  business  both  before 
and  after  the  execution  of  the  deed  to  Shipley.  On 
October  12,  1897,  Ditmars  received  the  Sawyer  deed, 
and  at  the  same  time  executed  the  Hunsaker  mortgage. 
The  notary  public  who  witnessed  and  took  the  ac- 
knowledgment of  Sawyer  to  the  deed  did  not  notice 
anything  wrong  with  Ditmars,  and  the  person  who 
acted  as  the  second  witness  to  the  Sawyer  deed  and 
who  also  witnessed  and  as  notary  public  took  the  ac- 
knowledgment of  Ditmars  to  the  Hunsaker  mortgage 
testified  that: 

'*  During  this  transaction,  Mr.  Ditmars  conducted 
himself  in  a  rational  way.  I  could  see  nothing  wrong 
with  the  man's  actions,  and  we  talked  over  the  busi- 
ness. '  * 

The  Forrest  mortgage  was  executed  by  Ditmars  and 
his  wife,  on  October  14,  1899,  and  at  that  time, 
according  to  the  testimony  of  M.  D.  L.  Rhodes,  who 
acted  as  notary  public  and  as  a  witness  to  that 
instrument,  Ditmars  comprehended  the  business;  and 
Judge  E.  V.  Littlefield,  who  also  witnessed  the 
mortgage  testified  that  Ditmars  **was  competent  to 
transact  business,^'  and  ''the  question  never  entered 
my  mind  but  what  he  was  as  sane  as  any  man  could 
be.  * '  This  witness  knew  that  Ditmars  had  been  in  the 
asylum,  and  on  that  account  it  is  fair  to  assume  that 
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any  peculiar  or  nnusal  conduct  on  the  part  of  Ditmars 
would  have  been  noticed. 

The  evidence  shows  that  John  A.  Ditmars  compre- 
hended the  business  in  which  he  was  engagedi  and 
understood  the  nature  and  effect  of  the  transaction 
when  he  signed  the  deed.  He  had  a  good  reason  for 
selling  the  land ;  he  went  about  the  business  in  a  rea- 
sonable manner ;  and  he  received  the  full  market  value 
of  the  land.  His  mentality  measured  up  to  the  gauge 
which  both  medical  experts  applied.  He  possessed  a 
sufficient  imderstanding  to  meet  the  test  fixed  by  the 
law,  and  the  deed  to  Shipley  was  therefore  valid. 

Although  it  is  not  necessary  to  proceed  further  with 
the  discussion,  yet  a  better  understanding  of  the  sur- 
roundings may  be  had  if  we  again  look  at  the  record. 
Some  light  is  thrown  upon  the  attitude  of  Tillie  Dit- 
mars Kirkwood  and  the  position  now  taken  by  the  de- 
fendant when  it  is  recalled  that  no  assault  was  made 
upon  the  deed  until  the  conmiencement  of  the  action  in 
1913  to  eject  Magness;  and  no  claim  was  ever  made, 
or  even  intimated,  that  Ditmars  was  incompetent  to 
sign  the  deed  until  1911,  when,  according  to  the  testi- 
mony of  the  plaintiff,  Mrs.  Tillie  Ditmars  Kirkwood 
told  him  that: 

*'If  I  went  ahead  with  the  suit  [concerning  the  right 
of  way]  she  would  bring  this  suit  against  me  for  the 
property  on  the  grounds  that  Ditmars  was  not  capable 
of  making  a  deed.  ^  * 

For  a  period  of  12  years  Mrs.  Tillie  Ditmars  Kirk- 
wood, the  widow  of  the  deceased,  the  administratrix 
of  his  estate  and  the  guardian  of  his  child,  recognized 
the  validity  of  the  deed,  not  only  by  her  failure  to 
object,  but  also  by  her  positive  acts  of  approval.  She 
signed  the  Forrest  mortgage  which  excepted  the  80 
acres  sold  to  Shipley ;  she  affirmed  the  deed  when  she 
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satisfied  the  Shipley  mortgage  on  December  19,  1901 ; 
she  did  not  claim  any  right  to  the  land  as  guardian, 
nor  assert  any  interest  in  it  as  administratrix ;  and  she 
acknowledged  the  validity  of  the  deed  when  as  an  indi- 
vidual and  as  guardian  she  signed  the  stipulation 
which  authorized  the  decree  in  the  right  of  way  suit 
for  the  very  basis  of  the  right  to  a  way  was  the  deed 
itself.  She  has  never  questioned  the  validity  of  the 
deeds  conveying  253  acres  to  Ditmars  in  1897,  nor  has 
she  ever  claimed  that  the  Hunsaker  and  Forrest  mort- 
gages were  invalid. 
The  decree  is  affirmed.  Affibmbd. 

Mb.  Chief  Justice  Moobb,  Mb.  Jxjstiob  Bubnbtt  and 
Mb.  Jxjsticb  MoBbidb  concur. 


Argued  September  27,  affirmed  October  24,  1916. 

BUTSON  V.  MISZ.* 

(160  Pac.  530.) 

OompfomlM  and  8ettlem«iit— Ckmalderatioii— Inyalid  dalmi. 

1.  Where  the  mortgagee  and  the  purchaser  from  the  mortgagor 
believed  that  the  mortgage  contained  a  clause  for  the  payment  of 
tazei,  and  the  former  in  good  faith  had  started  foreclosure  proceed- 
ings because  of  the  failure  to  pay  taxes,  a  settlement  of  such  proceed- 
ings  is  sufficient  consideration  for  a  promise  made  by  the  purchaser 
to  insure  the  building  for  the  mortgagee's  benefit,  though  in  fact  the 
mortgage  contained  no  clause  for  the  payment  of  taxes,  and  there  was 
no  right  to  foreclose,  and  that  promise  will  be  enforced  in  equity. 

[As  to  mistake  of  law  as  annulment  of  compromise,  see  note  in 
Ann.  Cas.  1916D,  347.] 

Contracts— "Consideration.** 

2.  ''Consideration"  is  a  benefit  to  the  party  promising,  or  a  loss  or 
detriment  to  the  party  to  whom  the  promise  is  made. 

*For  authorities  discussing  the  question  of  rights  of  mortgagee  to 
benefit  of  insurance  taken  in  name  of  mortgagor,  see  note  in  25  Ii.  B.  A. 

806.  BiPOBTEE. 
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MortgaiTM — ^Infimac^— OoiuMnicttTe  TTiurt 

3.  Where  a  mortgagor  it  bound  either  by  the  mortgage  or  hj  a 
valid  verbal  agreement  to  insure  the  property  as  further  security,  the 
mortgagee  is  entitled  to  an  equitable  lien  on  the  iniuranee  money, 
and  the  proceeds  when  collected  by  the  mortgagor  are  held  in  trust 
for  the  benefit  of  the  mortgagee. 

Mortgage— Agreemont  to  Inmire— Oral  Agreemeitt— Amount  of  In- 
anranco. 

4.  An  oral  agreement  to  insure  mortgaged  premises,  whieh  does  not 
state  the  amount  to  be  taken  out,  or£nanly  requires  the  proper 
amount  of  a  policy  upon  the  building. 

Mortgages — Xnaorance— Bight  to  Proceeds— Mortgagee. 

5.  Where  an  insurance  policy  is  taken  out  by  the  mortgager,  who 
had  agreed  to  insure  for  the  benefit  of  the  mortgagee,  equity  will 
treat  the  policy  as  payable  to  the  mortgagee  as  his  interest  may  ap- 
pear. 

Mortgages — Insurance— Mortgagee's  Biglit  to  Insurance  Money. 

6.  Equity  has  jurisdiction  of  a  suit  to  enforce  a  mortgagee's  right 
to  the  proceeds  of  insurance  on  the  premises,  since  he  is  entitled  to 
have  the  specific  fund  held  intact  for  him,  and  an  action  at  law  would 
not  afford  an  adequate  remedy. 

From  Multnomah:  Habry  H.  Belt,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Bean. 

This  is  a  suit  by  John  E.  Butson  against  W.  H. 
Misz  and  Alice  M.  Misz,  his  wife,  to  have  the  defend- 
ants declared  trustees  for  the  benefit  of  the  plaintiff 
in  the  sum  of  $700.  From  a  decree  in  favor  of  plain- 
tiff, defendants  appeal.  Affirmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Raymond  A.  Sullivan.  . 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  George  F.  Brice  and  Mr.  W.  H.  Masters. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  record  discloses  the  following  facts,  the  contro- 
verted part  being  amply  supported  by  the  evidence: 
On  July  3, 1914,  defendant  W.  H.  Misz,  acting  in  behalf 
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of  his  wife,  the  other  defendant,  purchased  a  tract  of 
5.64  acres  of  land,  with  a  house  and  other  buildings 
thereon,  situated  at  Wilsonville,  Clackamas  County, 
Oregon.  Upon  this  property  the  plaintiff  Butson  held 
a  mortgage  in  the  sum  of  $2,500,  executed  April  12, 
1911,  by  one  Cook  and  his  wife,  who  purchased  the 
land  from  plaintiff.  The  mortgage  was  given  to 
secure  two  notes,  one  for  $1,000,  and  the  other  for 
$1,500,  due  thereafter  in  five  and  ten  years,  respec- 
tively. The  Cooks  conveyed  the  property  to  one 
Adams,  who  deeded  the  same  to  defendant  W.  H.  Misz, 
subject  to  plaintiff's  mortgage.  Prior  to  the  time  Mr. 
Misz  bought  the  land  he  met  the  plaintiff  at  Wilson- 
ville and  informed  him  he  was  about  to  trade  for  the 
property.  Butson  told  him  he  would  give  him  three 
days  to  pay  the  two  years'  delinquent  taxes  on  the 
premises,  and  complained  that  the  buildings  had  run 
down,  and  if  the  taxes  were  not  so  paid  he  would  place 
the  mortgage  in  the  hands  of  his  attorney  for  fore- 
closure. In  about  a  week,  the  taxes  not  having  been 
liquidated,  plaintiff  made  arrangements  with  his  attor- 
ney to  foreclose  the  mortgage.  A  short  time  after- 
ward Mr.  Misz  went  to  Butson  and  informed  him  that 
he  had  made  the  deal,  but  plaintiff  told  him  he  was  too 
late;  that  his  attorney  had  the  matter  for  collection. 
In  order  that  the  deal  might  not  be  thwarted,  negotia- 
tions were  entered  into  to  settle  the  controversy,  pay 
the  delinquent  taxes,  and  stop  the  threatened  fore- 
closure of  the  mortgage.  In  order  to  effect  this  ad- 
justment, Misz  agreed  to  pay  the  delinquent  taxes,  pay 
the  plaintiff's  attorney  his  charges  in  the  matter,  and 
take  out  insurance  on  the  house  in  his  own  name, 
payable  to  Butson  as  mortgagee.  To  this  plaintiff 
assented,  and  Misz  paid  the  taxes  and  expenses 
amounting  to  $48.48,  and  agreed  to  send  the  policy  of 

81  Or. — 89 
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insurance  to  Butson.  Plaintiff's  evidence  as  to  this 
contract  is  corroborated  by  his  wife  and  attorney,  and 
is  not  successfully  refuted.  Plaintiff  afterward  al- 
lowed a  policy  of  $200,  which  he  had  on  the  dwelling- 
house  payable  to  himself,  to  lapse.  The  title  to  the 
property  was  first  conveyed  to  Mr.  Misz  and  after- 
ward he  deeded  the  same  to  his  wife  .who  was  the 
equitable  owner  thereof.  On  October  8,  1914,  Misz 
procured  a  policy  of  insurance  on  the  dwelling-house 
in  the  sum  of  $700,  payable  to  Mrs.  Misz.  Butson 
never  saw  the  policy,  and  in  fact  could  not  read  nor 
write.  He  inquired  of  defendant  about  the  insurance 
policy  and  was  told  by  him  that  he  had  it  all  right  in 
his  safety  box.  Butson  states  that  he  trusted  Mr.  Misz 
in  the  matter.  On  March  29,  1915,  the  insured  build- 
ing was  consumed  by  fire  and  plaintiff  demanded  the 
insurance  money  which  defendants  collected.  A  com- 
promise agreement  that  defendants  would  pay  plain- 
tiff $200  and  build  another  house  on  the  land  was 
effected,  but  never  carried  out  by  the  former,  a  circum- 
stance which  does  not  affect  this  suit  except  to  explain 
why  defendants  were  permitted  to  collect  the  insur- 
ance. Plaintiff's  mortgage  contained  no  covenant  that 
the  mortgagor  should  insure  the  building  nor  for  the 
payment  of  taxes.  No  interest  was  due  on  the  mort- 
gage at  the  time  Mr.  Misz  purchased  the  property. 

1.  It  is  contended  on  behalf  of  defendants  that 
the  agreement  of  Misz  to  insure  the  dwelling  and  make 
the  policy  payable  to  the  mortgagee,  if  made,  was  not 
supported  by  any  consideration,  for  the  reason  that  no 
condition  of  the  mortgage  had  been  broken  at  the  time 
of  the  contemplated  foreclosure  when  Misz  negotiated 
for  the  real  estate,  and  that  plaintiff  had  no  right  to 
foreclose  the  mortgage  and  no  cause  of  suit  to  settle. 


I 
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A  compromise  and  settlement  of  a  bona  fide  contro- 
versy between  the  parties,  where  each  having  equal 
knowledge  or  eqnal  means  of  knowledge  of  the  facts  in 
good  faith  claims  a  right  in  himslf  against  the  other, 
and  which  claim  the  parties  consider  good  or  doubtful, 
constitutes  a  valid  binding  agreement,  and  is  a  suffi- 
cient consideration  to  support  a  new  contract,  even 
though  the  law  and  facts  were  such  that  a  court  would 
not  have  adjudged  such  an  adjustment:  Smith  v. 
Farra,  21  Or.  395  (28  Pac.  241,  20  L.  E.  A.  115) ; 
Thayer  v.  Buchanan,  46  Or.  106,  111  (79  Pac,  343) ; 
Roane  v.  Union  Pac.  Life  Ins.  Co.,  67  Or.  264  (135  Pac. 
892) ;  McGlynn  v.  Scott,  4  N.  D.  18  (58  N.  W.  460).  A 
new  contract  based  upon  such  a  consideration  will  be 
enforced  in  equity:  2  Pom.  Eq.  Juris.  (3  ed.),  §  850. 

2.  Consideration  is  defined  as  a  benefit  to  the  party 
promising  or  a  loss  or  detriment  to  the  party  to  whom 
the  promise  is  made:  9  Cyc.  308;  Visalia  Gas  Go.  v. 
Sims,  104  Cal.  326  (37  Pac.  1042,  43  Am.  St.  Eep.  105). 

The  plaintiff  in  good  faith  claimed  the  right  to  fore- 
close his  mortgage.  Both  the  parties  appeared  to 
have  believed  that  it  contained  a  covenant  for  the  pay- 
ment of  taxes  on  the  land,  and  that  its  condition  had 
been  broken  at  the  time  they  made  the  new  agreement. 
Having  an  abstract  of  title  of  the  premises,  neither 
examined  the  mortgage  or  record  thereof.  Butson  had 
paid  the  taxes  which  were  in  arrears,  and  to  that  ex- 
tent his  demand  was  valid.  Whether  the  mortgage 
was  then  due  or  not  the  court  will  not  inquire.  The 
parties  have  settled  that  matter  between  themselves 
in  so  far  as  the  new  contract  is  concerned.  That  the 
policy  of  insurance  should  be  made  payable  to  the 
mortgagee  as  his  interest  might  appear  was  the  rea- 
sonable and  usual  method  of  underwriting  a  building 
with  an  encumbrance.    Defendants  were  not  deceived 
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nor  overreached  by  plaintiff  in  any  manner.  The  law 
favors  a  voluntary  settlement  of  disputes  to  the  end 
that  the  energies  of  the  parties  may  be  exercised  in  the 
affairs  of  life  other  than  litigation. 

There  can  be  no  question  but  that  defendants,  pur- 
chasing the  real  estate  upon  which  plaintiff  held  a 
mortgage  of  $2,500  and  against  which  property  there 
were  unpaid  delinquent  taxes,  gained  an  advantageous 
position  by  settling  the  matter,  when  a  foreclosure  of 
the  mortgage  was  threatened,  which  was  refrained 
from  by  the  mortgagee.  A  contract  based  upon  sudi 
a  settlement  did  not  lack  a  consideration.  When  the 
equities  are  otherwise  all  in  favor  of  the  enforcement 
of  such  a  stipulation  and  it  is  necessary  in  order  to 
preserve  the  security  of  plaintiff's  mortgage  that  an 
equitable  lien  upon  the  insurance  fund  be  declared,  a 
court  of  equity  should  lend  its  aid  in  the  enforcement 
of  the  covenant  and  declare  the  amount  of  the  policy 
of  insurance  which  has  been  collected  by  defendants 
to  be  held  in  trust  for  the  plaintiff:  19  Cyc.  885; 
Nordyke  v.  Gery,  112  Ind.  535  (13  N.  E.  683,  2 
Am.  St.  Eep.  219). 

3.  Where  a  mortgagor  is  bound  either  by  covenants 
in  the  mortgage  or  otherwise,  for  example,  by  a  valid 
verbal  agreement  to  keep  the  property  insured  as  a 
further  security  for  the  payment  of  the  mortgage  debt, 
then  the  mortgagee  is  entitled  to  an  equitable  lien  upon 
the  money  due  on  the  insurance  policy,  even  though 
the  policy  is  made  payable  to  the  mortgagor ;  and  the 
proceeds  when  collected  by  such  mortgagor  are  held  in 
trust  for  the  benefit  of  the  mortgagee :  Swearingen  v. 
Hartford  Ins.  Co.,  52  S.  C.  309,  316  (29  S.  E.  722) ; 
Nichols  V.  Baxter,  5  E.  I.  491;  Wheeler  v.  Insurance 
Co.,  101  U.  S.  439,  442  (25  L.  Ed.  1055) ;  CromweU  v. 
Brooklyn  Fire  Ins.  Co.,  44  N.  Y.  42  (4  Am.  Eep.  641) ; 
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Nor  dyke  v.  Gery,  112  Ind.  535  (13  N.  E.  683,  2  Am.  St. 
Eep.  219) ;  Chipman  v.  Carroll,  53  Kan.  163  (35  Pac. 
1109,  25  L.  E.  A.  305) ;  Hazard  v.  Draper,  7  Allen  (89 
Mass.),  267. 

4.  Counsel  for  defendants  nrge  that  no  amount  of 
insurance  was  fixed  by  the  agreement.  It  would  be 
understood  ordinarily  by  such  a  promise  that  the  usual 
and  proper  amount  of  a  policy  upon  the  building  was 
intended  by  the  parties.  They  may  not  have  known 
at  the  time  the  proper  figures. 

5.  However,  there  is  no  difficulty  upon  that  score 
as  the  amount  of  the  insurance  policy  was  fixed  and 
determined  when  the  same  was  written.  A  clause 
making  the  same  payable  to  the  mortgagee  as  his  in- 
terest  might  appear  should  have  been  inserted  in  the 
instrument  in  accordance  with  the  stipulation  between 
plaintiff  and  defendants.  Equity  will  treat  the  docu- 
ment as  having  been  so  framed.  This  is  upon  the 
principle  that  equity  treats  that  as  done  which  should 
have  been  done:  Nordyke  v.  Oery,  112  Ind.  535  (13 
N.  E.  683,  2  Am.  St.  Eep.  219). 

6.  Defendants'  counsel  challenges  the  jurisdiction 
of  a  court  of  equity  in  the  premises  upon  the  ground 
that  plaintiff's  remedy  was  at  law.  He  was  entitled  to 
have  this  specific  fund  held  intact  for  him.  The  trial 
court  reqtiired  the  defendants  to  pay  the  money  into 
court  to  await  the  final  determination  of  the  cause. 
An  action  at  law  would  not  afford  plaintiff  an  ade- 
quate remedy.  In  order  to  fully  protect  his  rights, 
eqtiity  has  jurisdiction  and  is  an  appropriate  proceed- 
ing: So.  Portland  Land  Co.  v.  Munger,  36  Or.  457  (54 
Pac.  815,  60  Pac.  5) ;  Benson  v.  Keller,  37  Or.  120,  127 
(60  Pac.  918);  Livesley  v.  Johnston,  45  Or.  30  (76 
Pac.  13,  946,  106  Am.  St.  Eep.  647,  65  L.  B.  A.  783) ; 
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Hall  V.  Dunn,  52  Or.  475,  479  (97  Pac.  811,  25  L.  B.  A. 
(N.  S.)  193). 

The  decree  of  the  lower  court  was  right,  and  should 
be  affirmed,  and  it  is  so  ordered.  Affibmbd. 

Mb.  Chief  Justice  Moobe,  Mb.  JusnoB  Benson  and 
Mb.  Justice  Habbis  concur. 


Submitted  on  brief  September  20,  affirmed  October  2^  1916. 

STATE  V.  EDLUND.* 

(160  Pae.  534.) 

Odminal  Law—Offewiee — ''AccGmpUoe"— Wlio  IM, 

1.  Section  2370,  L.  O.  L.,  declares  that  all  persons  concerned  in  the 
commission  of  a  crime,  whether  they  directly  commit  the  crime  or  aid 
and  abet  in  its  commission,  are  principals,  while  Section  1540  declares 
that  a  conviction  cannot  be  had  upon  the  testimony  of  an  accomplice 
unless  corroborated,  and  that  evidence  merely  showing  the  commis- 
sion of  the  crime  or  the  circumstances  thereof  is  not  sufficient.  Pro- 
hibition Act  (Laws  1915,  pp.  151,  155),  Sections  5  and  9,  denounce  the 
sale  or  barter  of  intoxicating  liquors,  while  Section  7  declares  that 
it  shall  be  unlawful  for  any  person  to  solicit,  take  or  receive  any 
order  for  intoxicating  liquors,  or  to  make  any  contract  for  the  sale 
of  any  intoxicating  liquors  except  where  the  sale  is  permitted.  There 
was  no  provision  for  the  punishment  of  persons  purchasing  intoxicat- 
ing liquors.  Held,  that  neither  a  purchaser  nor  his  agent  in  effecting 
a  purchase  of  intoxicating  liquors  is  an  accomplice  of  the  seller,  and 
a  conviction  may  be  had  on  the  uncorroborated  testimony  of  either; 
an  "accomplice"  being  a  responsible  person  whose  willful  participa- 
tion in  the  commission  of  a  crime  renders  him  liable  to  conviction, 
though  of  course  the  agent  of  the  seller  would  be  an  accomplice. 

[As  to  who  is  an  accomplice,  see  note  in  188  Am.  St.  Sap^  278.] 

Orlminal  I*aw— Trial— Jury  Qnastion. 

2.  When  the  evidence  is  conflicting  as  to  whether  a  witneaa  is  an 
accomplice,  the  question  should  be  submitted  to  the  jury. 

Odminal  Law— Appeal— HannlesB  Error. 

8.  In  a  prosecution  for  the  sale  of  intoxicating  liquors,  where  the 
court  improperly  charged  that  the  buyer's  agent  was  an  accomplice, 
the  seller  cannot  complain  that  the  instruction  did  not  declare  the 
buyer  to  be  an  accomplice,  and  require  corroboration  of  the  agent 
other  than  by  the  buyer  to  justify  a  conviction,  for  the  instruction 
as  given  was  more  favorable  than  the  seller  was  entitled  to;  the  agent 
not  being  an  accomplice. 
•.""— ^^^^^ 

*For  cases  passing  on  the  question  as  to  whether  purchaser  of  in- 
toxicating liquors  illegally  sold  if  an  accomplice,  see  note  in  41 K  &.  A. 
(N.  a)  410.  BiPOBTEB. 
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From  Coos :  Jambs  W.  Hamilton,  Judge. 

The  defendant,  Otto  Edlund,  was  convicted  of  ille- 
gally selling  intoxicating  liquor,  and  he  appeals. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Stoll  &  Hodge. 

For  the  State  there  was  a  brief  submitted  over  the 
names  of  Mr.  George  M.  Brownj  Attorney  General, 
and  Mr.  La/wrence  A.  LUjeqvist,  District  Attorney. 

In  Banc.    Opinion  by  Mb.  Chief  Justice  Moobb. 

The  defendant.  Otto  Edlund,  was  convicted  of  the 
crime  of  unlawfully  selling  intoxicating  liquor  in  Coos 
County,  Oregon,  and  appeals  from  the  resulting  judg- 
ment, assigning  as  errors  the  action  of  the  court  in 
refusing  to  direct  a  verdict  of  not  guilty,  in  denying 
requested  instructions  and  in  giving  instructions. 
The  testimony  introduced  by  the  state  tends  to  show 
that  on  February  14,  1916,  at  Marshfield,  Oregon, 
Mode  T.  Burwell  informed  E.  Edson  he  desired  to 
purchase  some  whiskey,  whereupon  the  latter  replied 
it  could  be  secured  from  the  defendant,  to  whom 
Edson  introduced  Burwell  who  told  the  defendant  he 
wanted  to  buy  a  quart  of  whiskey  '*in  bond.''  Edlund 
replied  that  he  did  not  then  have  any  of  that  kind. 
Thereupon  the  three  men  walked  along  the  street  until 
they  came  to  a  building  in  which  was  an  office  occupied 
by  a  physician  whom  Burwell  wished  to  consult  with 
reference  to  an  injured  hand.  When  the  men  reached 
the  entrance  leading  to  such  office  Burwell  gave  Edson 
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some  money  with  which  to  purchase  the  desired  liquor. 
Edson  then  accompanied  the  defendant  to  a  room 
which  he  occupied  in  that  city,  where  for  a  considera- 
tion of  $1.50  he  delivered  to  Edson  a  bottle  of  whiskey. 
In  the  meantime  Burwell,  having  seen  the  physician 
and  obtained  a  prescription,  had  it  filled  at  a  drug- 
store and,  returning  to  the  street,  he  met  the  defend- 
ant and  Edson,  when  the  latter,  in  the  presence  of  the 
defendant,  delivered  the  bottle  to  Burwell.  The  de- 
fendant then  departed  and  Burwell  and  Edson  went 
behind  a  building  on  a  dock  and  drank  from  the  bottle, 
the  contents  of  which  was  intoxicating.  The  errors 
assigned  may  be  reduced  to  a  single  inquiry,  viz. :  Did 
the  transaction  on  the  part  of  Burwell  and  Edson  make 
them  accomplices  in  the  alleged  conmaission  of  the 
offense  so  as  to  render  the  testimony  of  either  insuffi- 
cient unless  corroborated  as  required  by  our  statute? 
1.  The  defendant  denies  the  sale  of  the  liquor,  but 
admits  meeting  Burwell  and  being  introduced  to  him 
as  stated.  It  will  thus  be  seen  that  the  proof  of  the 
actual  delivery  of  the  alcoholic  beverage  by  the  de- 
fendant to  Edson  depends  upon  the  latter 's  testimony. 
Our  statute  declares: 

**A11  persons  concerned  in  the  commission  of  a 
crime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  constituting  the 
crime,  or  aid  and  abet  in  its  commission,  though  not 
present,  are  principals,  and  to  be  tried  and  punished 
as  such'':  Section  2370,  L.  0.  L. 

Another  enactment  reads: 

*'A  conviction  cannot  be  had  upon  the  testimony  of 
an  accomplice,  unless  he  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the 
commission  of  the  crime,  and  the  corroboration  is  not 
sufficient  if    it  merely  show  the  commission  of    the 
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crime,  or  the  circumstances  of  the  commission":  Sec- 
tion 1540,  L.  O.  L. 

**An  accomplice,"  says  a  text- writer,  *'is  a  person 
who  knowingly,  voluntarily  and  with  common  intent, 
with  the  principal  offender,  unites  in  the  commission 
of  the  crime":  Wharton,  Crim.  Ev.  (10  ed.),§440. 
This  definition  is  approved  in  State  v.  Roberts,  15  Or. 
187,  197  (13  Pac.  896),  and  cited  as  an  authority  in 
State  v.  Carr,  28  Or.  389,  396  (42  Pac.  215).  In  1 
E.  C.  L.  156,  it  is  said : 

'*  Notwithstanding  the  frequency  of  its  use,  there 
would  seem  to  be  no  universally  accepted  definition  of 
the  term  'accomplice,'  and  its  meaning  in  the  law  of 
evidence  cannot  be  said  to  be  settled. ' ' 

The  term,  so  far  as  involved  herein,  may  be  defined 
as  follows:  An  accomplice  is  a  responsible  person 
whose  willful  participation  in  the  commission  of  a 
crime,  when  that  fact  is  established  by  competent 
evidence  in  a  court  of  requisite  jurisdiction,  renders 
him  liable  to  a  conviction  of  the  offense.  As  tending 
to  show  that  Edson  was  a  particeps  criminis  in  the 
transaction,  the  defendant's  counsel  call  attention  to 
Section  7  of  the  Prohibition  Act  (Or.  Gen.  Laws  1915, 
Chap.  141),  which  is  as  follows: 

* '  It  shall  be  unlawful  for  any  person  to  solicit,  take 
or  receive  within  this  state  any  order  for  intoxicating 
liquor  or  make  any  contract  for  the  sale  of  any  intoxi- 
cating liquor,  except  in  cases  where  the  sale  of  such 
liquor  within  the  state  is  permitted.  *  ^ 

Eeliance  is  also  placed  upon  the  decision  rendered 
in  the  case  of  State  v.  Gear,  72  Or.  501  (143  Pac.  890), 
where  an  intermediary,  with  money  furnished  by  a 
minor,  having  purchased  from  a.  licensed  saloon- 
keeper intoxicating  liquor,  delivered  it  to  the  minor, 
and  it  was  ruled  that  such    intervening   agent  was 
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guilty  of  violating  Section  2142,  L.  0.  L.,  which  de- 
clared it  to  be  unlawful  to  **sell,  give,  or  cause  to  be 
sold  or  given,  any  intoxicating  liquor  to  any  minor  in 
this  state/'  When  that  decision  was  given  it  was 
lawful  for  a  person,  having  a  license  to  sell  in  a  par- 
ticular place  intoxicating  liquor,  to  vend  it  therein  to 
competent  adults.  In  that  case  the  opinion  states  in 
effect  that  the  saloon-keeper  did  not  understand  nor 
had  he  any  reason  to  know  that  the  intoxicating  liquor 
delivered  to  the  intermediary  was  intended  for  a 
minor.  The  dealer  must  therefore  have  supposed  the 
sale  was  made  to  the  person  applying  for  the  beverage. 
Such  person  should  have  known  whether  or  not  the 
applicant  to  purchase  intoxicating  liquor  was  of  legal 
age  and  if  any  error  in  judgment  was  conamitted  in 
this  particular  by  the  intermediary,  he  should  have 
been  and  was  properly  adjudged  guilty  of  giving  alco- 
holic beverage  to  a  disqualified  person :  State  v.  OvUey, 
41  Or.  318  (70  Pac.  385) ;  JState  v.  Broum,  73  Or.  325 
(144  Pac.  444).  In  State  v.  Gear,  72  Or.  501  (143  Pac. 
890),  Mr.  Justice  Burnett,  in  speaking  for  the  court, 
remarked  : 

* '  If  the  purveyor  of  liquor  to  boys  can  escape  on  the 
subterfuge  that  he  was  their  agent,  drunkenness  of 
minors  had  as  well  be  canonized  and  the  statute  re- 
pealed. * ' 

The  decision  in  that  case  has  no  bearing  upon  the 
questions  here  involved. 

The  Prohibition  Act,  which  contains  Section  7  here- 
inbefore quoted,  repeals  all  other  enactments  on  that 
subject  in  conflict  therewith:  Or.  Gen.  Laws  1915, 
Chap.  141,  §  41.  It  prescribes,  however,  no  provision 
for  the  punishment  of  a  person  found  guilty  of  pur- 
chasing any  intoxicating  liquor  from  another  in  Ore- 
gon.   The  statute  referred  to  is  directed  against  the 
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person  who  unlawfully  manufactures,  sells  or  barters 
intoxicating  liquors  within  this  state  (Id.,  §  5),  or  who 
illegally  gives  away  or  furnishes  intoxicating  liquor 
for  the  purpose  of  evading  the  provisions  of  that 
enactment  (Id.,  §9).  No  sales  of  alcoholic  beverage 
can  be  made  without  obtaining  a  purchaser,  it  is  true, 
but  such  buyer  not  having  been  interdicted  from  pur- 
chasing intoxicating  liquors  within  Oregon,  nor  any 
punishment  provided  if  he  do  so,  he  is  not  ''concerned 
in  the  commission  of  a  crime"  within  the  meaning 
of  that  phrase  as  used  in  Section  2370,  L.  0.  L.,  except 
perhaps,  as  all  good  citizens  should  be,  in  the  enforce- 
ment of  the  provision  of  the  Prohibition  Act,  and 
hence  the  conviction  of  a  person  for  unlawfully  sell- 
ing intoxicating  liquor  may  rest  upon  the  uncorrob- 
orated testimony  of  the  purchaser.  Any  other  conclu- 
sion would  render  it  almost  impossible  to  secure  the 
conviction  of  a  person  charged  with  illegally  vending 
intoxicating  liquors,  unless  such  sale  were  made  in 
the  presence  of  disinterested  witnesses  who  could 
testify  in  relation  to  the  fact.  If  in  consummating  the 
sale  of  the  intoxicating  liquor  Edson  acted  as  the  de- 
fendant's agent  he,  as  vendor,  was  an  accessory  whose 
testimony,  in  respect  to  the  commission  of  the  offense, 
required  corroboration.  If,  however,  in  securing  the 
alcoholic  beverage,  Edson  acted  as  Burwell's  agent, 
he,  as  a  purchaser,  was  not  an  accomplice,  and  hence 
his  testimony  alone  was  suflScient  to  authorize  a  con- 
viction of  the  defendant. 

2.  When  the  evidence  is  conflicting,  as  to  whether 
or  not  a  witness  is  an  accomplice,  the  question  should 
be  submitted,  under  proper  instructions,  to  the  jury: 
Underbill,  Grim.  Ev.,  §  69. 

3.  The  trial  court,  after  referring  to  the  issues, 
said  to  the  jury: 
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*'I  instruct  you  that  the  witness  Edson  would  be 
under  the  evidence  a  party  to  the  crime,  if  you  find 
there  was  any  crime  committed;  and  therefore  you 
can  neither  find  there  was  a  crime  committed  or  that 
the  defendant  committed  one,  upon  his  uncorroborated 
testimony.  There  must  be  evidence  independent  of 
his  testimony  which  tends  to  prove  the  commission  of 
the  offense,  and  to  connect  the  defendant  with  it." 

An  exception  to  this  part  of  the  charge  was  taken 
by  defendant's  counsel,  on  the  ground  the  court  should 
have  said  the  corroboration  to  be  sufl5cient  must  be  by 
some  witness  other  than  an  alleged  purchaser  of  the 
intoxicating  liquor. 

An  examination  of  the  testimony  conclusively  shows 
there  is  no  controversy  in  respect  to  the  fact  that 
Edson  in  purchasing  the  liquor  was  acting  solely  as 
BurwelPs  agent.  The  error  of  the  instruction  quoted 
seems  to  be  based  on  a  wrong  conception  of  the  Pro- 
hibition Act,  wherein  it  appears  to  be  taken  for  granted 
that  Section  7  of  that  enactment  rendered  a  purchaser 
of  intoxicating  liquor  in  Oregon  amenable  to  that  pro- 
vision. Such  is  not  the  law.  The  instruction,  how- 
ever, was  more  favorable  to  the  defendant  than  he 
could  legally  have  asked,  and  for  that  reason  he  can- 
not complain  of  the  language  employed.  The  Prohi- 
bition Act  has  exempted  the  btiyer  of  intoxicating 
liquors  from  the  provisions  of  that  statute,  and,  this 
being  so,  no  error  was  committed  as  alleged. 

The  judgment  is  therefore  a£Srmed.       Affibmbd. 
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Submitted  on  brief  October  5,  affirmed  October  24,  1916. 

STATE  V.  APLIN. 

(1(50  Pac.  538.) 

Intozicatliig  Ltanors— niagal  Sale— SUtnto. 

1.  There  are  three  necessarj  elements  to  the  erime  of  selling  in- 
toxicants without  a  license  in  violation  of  Section  4938,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  505:  First,  defendant  must  have  sold 
intoxicating  liquor-  second,  must  have  sold  it  outside  the  limits  of 
any  incorporated  city  or  town;  and,  third,  must  have  sold  without  a 
license. 

[As  to  eonstruction  of  statutes  against  eale  of  intoxicating 
liquors,  see  note  in  88  Am.  Bei».  845.] 

Intoilcatliig  Uquom— Illegal  ffnln    TtnllftTtiont    flnfflrlonrr    fltatnto 

2.  An  indictment,  charging  that  defendant,  on  a  specified  date  in 
a  specified  county  "then  and  there  being,  did  then  and  there  unlaw- 
fully sell  two  quarts  of  malt  liquors,  to  wit,  beer  to  [another]  without 
first  obtaining  a  license  therefor  as  provided  by  law,"  was  insuffi- 
cient to  charge  the  offense  denounced  by  Section  4938,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  505,  relative  to  the  sale  of  intoxi- 
cants, as  failing  to  allege  the  necessary  element  of  the  crime  that  the 
sale  was  outside  the  limits  of  an  incorporated  town. 

From  Marion :  Pbboy  E.  Kelly,  Jndge. 

In  Banc.    Statement  by  Mb.  Justice  McBbidb. 

The  defendant,  Alfred  Aplin,  was  indicted  for  the 
crime  of  selling  intoxicating  liqnor  without  a  license. 
The  charging  part  of  the  indictment  is  as  follows : 

**The  said  Alfred  Aplin,  on  the  fifteenth  day  of 
Jnly,  A.  D.  1915,  in  the  county  of  Marion  and  State 
of  Oregon,  then  and  there  being,  did  then  and  there 
unlawfully  sell  two  quarts  of  malt  liquor,  to  wit,  beer, 
to  W.  B.  Gill  without  first  obtaining  a  license  therefor, 
as  provided  by  law. ' ' 

The  defendant  demurred  on  the  grounds:  (1)  That 
the  indictment  did  not  state  facts  sufficient  to  consti- 
tute a  crime;  (2)  that  the  indictment  did  not  substan- 
tially comply  with  the  requirements  of  Chapter  VII, 
Title  XVni,  L.  0.  L.,  in  that  it  failed  to  state  the  par- 
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ticular  circumstances  of  the  crime  charged.    The  de- 
murrer was  sustained,  and  the  state  appeals. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Bule  18 :   56  Or.  622  (117  Pac  xi). 

Apfibmed. 

For  the  State  there'  was  a  brief  submitted  over  the 
names  of  Mr.  Ernest  R.  Ringo,  District  Attorney,  and 
Mr.  Elmo  13.  White,  Deputy  District  Attorney. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
Floyd  A.  Boyington. 

Mb.  Justiob  McBbids  delivered  the  opinion  of  the 
court. 

1,  2.  At  the  date  of  the  alleged  offense  there  was  in 
force  in  this  state  an  act  (Laws  1913,  Chap.  265, 
p.  505)  which  provided  among  other  things: 

''No  person  shall  be  permitted  to  sell,  give,  or  in 
any  manner  dispose  of  any  spirituous,  malt,  vinous 
liquors,  near  beer,  or  fermented  cider,  commonly 
known  as  hard  cider,  in  this  state,  outside  of  the  limits 
or  boundaries  of  any  incorporated  city  or  town." 

It  was,  however,  provided  that  in  any  place  outside 
of  any  incorporated  city  or  town  where  the  sale  of 
intoxicating  liquors  was  not  prohibited  by  law,  the 
County  Court  might,  in  its  discretion,  upon  the  peti- 
tion of  a  majority  of  the  voters  of  such  precinct,  grant 
a  license  to  any  hona  fide  club  of  not  less  than  50 
members  to  dispense  such  liquors,  and,  further,  that 
it  might,  upon  a  like  petition,  grant  to  any  hotel  out- 
side of  the  limits  of  any  incorporated  town,  and  having 
accommodations  for  not  less  than  50  guests,  a  like 
license.  For  selling  such  liquors  without  a  license 
there  was  prescribed  a  fine  of  from  $250  to  $500^  or 
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imprisonment  for  not  less  than  60  days  or  more  than 
6  months,  or  both  snch  fine  and  imprisonment.  There 
are  three  necessary  ingredients  to  this  crime:  (1)  The 
defendant  mnst  have  sold  intoxicating  liquor;  (2)  he 
must  have  sold  it  outside  the  limits  of  any  incor- 
porated city  or  town;  (3)  he  must  have  sold  it  without 
a  license.  The  passage  of  the  prohibition  amend- 
ment did  not  have  the  effect  to  extend  this  statute  to 
cities  and  towns  not  theretofore  embraced  in  its 
terms,  and  it  is  clear  that  the  offense  is  not  stated  in 
the  indictment  sufficiently  to  bring  it  within  any  pro- 
vision of  the  local  option  law,  since  it  is  not  alleged 
that  the  sale  was  in  dry  territory.  It  is  necessarily 
an  attempt  to  charge  the  offense  under  Section  4938, 
L.  0.  L.,  as  amended  in  1913,  supra.  It  is  generally 
sufficient  to  charge  a  statutory  offense  in  the  language 
of  the  statute,  but  this  was  not  done  here.  Every- 
thing charged  in  this  indictment  might  be  true,  and 
yet  the  defendant  not  be  guilty  of  the  offense  attempted 
to  be  charged.  It  is  urged  by  the  state  that  it  was 
not  necessary  to  charge  that  the  offense  was  com- 
mitted outside  of  any  incorporated  town  or  city,  and 
State  V.  Tamler  db  Polly,  19  Or.  528  (25  Pac.  72,  9 
L.  E.  A.  853),  is  cited  in  support  of  the  contention. 
The  case  is  not  in  point.  In  that  case  the  defendants 
were  indicted  for  violation  of  the  provisions  of  an  act 
prohibiting  the  sale  of  intoxicating  liquors  (Laws  1889, 
p.  9),  the  first  section  of  which  provided  that  it  should 
be  unlawful  for  any  person  to  sell  intoxicating  liquors 
without  having  first  obtained  a  license  from  the  County 
Court  of  the  proper  county  for  that  purpose.  Subse- 
quent sections  prescribed  a  method  by  which  such 
license  should  be  obtained  and  a  penalty  for  selling 
without  a  license.  A  further  section  contained  this 
provision : 
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**  Nothing  in  this  act  shall  be  so  construed  as  to 
apply  in  any  manner  to  incorporated  towns  and  cities 
of  this  state.'* 

The  conrt  held  that  it  was  not  necessary  for  the  in- 
dictment to  negative  this  proviso,  Justice  Bean  saying : 

**The  general  rule  on  this  subject  is  that  where  the 
exception  or  proviso  is  stated  in  the  enacting  clause^ 
it  is  necessary  to  negative  them  in  order  that  the  de- 
scription of  the  oflfense  may  in  all  respects,  correspond 
with  the  statute ;  but  where  such  exception  or  proviso 
is  contained  in  another  or  subsequent  section  of  the 
statute,  it  is  a  matter  of  defense  and  need  not  be  nega- 
tived in  the  indictment.  1  Bishop,  Crim.  Proc,  §§  631, 
633;  Mills  v.  Kennedy,  1  Bail.  (S.  C.)  17.  While  this 
seems  to  be  the  general  rule,  there  is  much  diver- 
sity of  judicial  utterances  as  to  the  proper  applica- 
tion, and  to  attempt  to  reconcile  the  authorities  would 
be  a  useless,  if  not  hopeless,  task.  When  the  excep- 
tions or  provisos  are  a  material  part  of  the  descrip- 
tion of  the  offense,  it  is  necessary  to  negative  them  in 
the  indictment.  The  indictment  must  contain  such 
averments  as  show  affirmatively  an  offense;  and, 
where  the  exceptions  or  provisos  are  a  material  part 
of  the  description  of  the  offense,  the  indictment  must 
aver  that  the  act  charged  does  not  come  within  the 
exception  or  proviso.  The  exceptions  should  be  nega- 
tived only  when  they  are  descriptive  of  the  offense,  or 
a  necessary  ingredient  of  its  definition ;  but  when  they 
afford  matter  of  excuse  merely,  they  are  matters  of 
defense,  and  therefore  need  not  be  negatived  in  the  in- 
dictment. The  offense  defined  in  the  act  of  1889  is 
that  of  selling  spirituous,  vinous  or  malt  liquors  in 
certain  prescribed  quantities,  without  first  having  ob- 
tained a  license  in  the  manner  prescribed  by  law.  The 
provision  of  Section  11  is  no  part  whatever  of  the  de- 
scription of  the  offense,  nor  a  necessary  ingredient  of 
its  definition,  but  is  simply  a  limitation  in  the  applica- 
tion of  the  provisions  of  the  act.  The  description  of 
the  offense  of  selling  liquor  without  a  license  is  full 
and  complete  without  reference  to  the  provisions  of 
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this  section,  and  since  it  forms  no  part  of  the  defini- 
tion thereof,  it  is  mere  matter  of  excuse  or  defense, 
and  need  not  be  negatived  in  the  indictment." 

Here  the  fact  that  the  sale  is  outside  the  limits  of 
an  incorporated  town  is  a  necessary  ingredient  of  the 
offense,  and  is  included  in  the  section  defining  it,  and 
upon  reasoning  of  that  case  the  indictment  is  in- 
sufficient. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Apfibmed. 


Sabmitted  on  brief  October  5,  affirmed  October  24,  1915. 

STATE  V.  APLIN. 
(Four  Cases.) 

(160  Pac.  539.) 

From  Marion:  Pbboy  B.  Kelly,  Judge. 

In  Banc    Statement  Pbb  Cumam. 

Four  indictments  were  found  against  Alfred  Aplin 
for  selling  intoxicating  liquor  without  a  license,  and 
from  judgments  sustaining  demurrers  thereto,  the 
state  appeals.  Affibmed. 

For  the  State  there  was  a  brief  submitted  over  the 
names  of  Mr.  Ernest  R.  Ringo,  District  Attorney,  and 
Mr.  Elmo  8.  White,  Deputy  District  Attorney. 

For  respondent  there  was  a  brief  prepared  and  filed 
by  Mr.  Floyd  A.  Boyington. 

Opinion  Peb  Cubllm. 

These  cases  are,  in  all  respects,  similar  to  the  case 
of  the  same  title,  wnte,  p.  621  (160  Pac.  538),  in  which 

81  Or. — AO 
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the  opinion  was  this  day  handed  down ;  and,  upon  the 
authority  of  that  case,  the  judgment  of  the  Circuit 
Court  will  be  affirmed  in  each  of  them.       Affibmed. 


Sabmitted  on  brief  October  7,  affirmed  Oetober  27,  1919. 

COOS  BAY  TIMES  PUB.  CO.  v.  COOS  COUNTY. 

(160  Pae.  532.) 

Oonntle*— Actiona— Bemedy  bj  OertiorarL  ^ 

1.  An  ordinary  action  at  law  may  be  brongbt  to  recorer  the  amount 
claimed  under  a  contract  with  the  county  which  had  been  rejected  in 
part  by  the  County  Court,  where  there  are  questionB  of  fact  as  well  at 
of  law  involved,  since  on  a  writ  of  review  the  court  cannot  examine 
a  disputed  question  of  fact,  but  can  consider  only  facts  disclosed  by 
the  record. 

Comities — Offlcen— Antbority— Pablication  of  Tmz  Listi. 

2.  General  Laws  of  1918,  page  576,  requires  the  tax  collector  to 
publish  in  the  newspapers  selected  by  the  County  Court  to  publish  court 
proceedings  under  Section  2902,  L.  O.  L.,  a  notice  of  delinquent  taxes, 
which  publication  shall  be  for  a  price  not  exceeding  the  price  pre- 
scribed by  Section  2908,  L.  O.  L.  The  latter  section  provides  uiat 
compensation  for  the  publication  of  liats  and  proceedings  shall  be 
fixed  by  the  County  Court  not  exceeding  the  limit  therein  specified. 
Section  937,  L.  O.  L.,  gives  the  County  Court  the  general  care  and 
management  of  the  county  property.  Held,  that  the  tax  collector  has 
no  authority  to  contract  for  the  publication  of  delinquent  tax  lists 
at  a  rate  exceeding  that  fixed  by  the  County  Court. 

Counties— Officers— Anthorlty—Puldicatioii  of  Tax  Lists. 

3.  The  provision  of  General  Laws  of  1913,  page  576,  that  in  coun- 
ties of  more  than  100,000  inhabitants  the  County  Court  shall  cause  the 
delinquent  tax  lists  to  be  published  at  a  compensation  therein  defin- 
itely fixed,  does  not  indicate  an  intention  of  the  legislature  to  confer 
on  the  tax  collectors  of  other  counties  the  authority  to  fix  the  compen- 
sation for  such  publication. 

Newspapers— Contracts— Publication  of  Ttt  Lists. 

4.  The  selection  of  official  newspapers  and  establishing  of  the  com- 
pensation for  notices  published  therein  by  the  County  Court,  and  the 
acceptance  of  such  appointment  by  a  newspaper  by  doing,  the  work 
with  knowledge  of  the  rate  designated,  constitutes  a  contract  for  the 
printing  of  the  list  at  the  rate  specified,  which  neiUier  party  can 
thereafter  ignore. 

Work  and  Labor— Express  Contract— Effect. 

5.  A  newspaper  which  publishes  a  delinquent  tax  list  under  a 
contract  fixing  the  amount  of  compensation  pursuant  to  statute  eannot 
reeover  a  larger  compensation  on  quantum  meruit. 
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Prom  Coos :  Gbobqb  F.  Skipwobth,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Beak. 

The  Coos  Bay  Times  Publishing  Company,  a  cor- 
poration, brings  this  action  against  Coos  County  to 
recover  compensation  for  printing  the  delinquent  tax 
list  for  said  county.  From  a  judgment  rendered  on  a 
verdict  in  favor  of  defendant,  plaintiff  appeals. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Rule  18;  56  Or.  622  (117  Pac.  xi),    AFFiBBiBD. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Messrs.  Peck  <&  Peck. 

For  respondent  there  was  a  brief  submitted  over  the 
name  of  Mr.  Lawrence  A.  Liljeqvist,  District  Attor- 
ney. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

As  developed  by  the  record  the  case  is  as  follows : 
On  February  15, 1915,  in  accordance  with  the  mcCndate 
of  Section  2902,  L.  0.  L.,  the  County  Court  of  Coos 
County  selected  the  **Coos  Bay  Times,''  published  by 
plaintiff,  as  one  of  the  official  newspapers  of  the  county. 
On  the  same  date,  as  shown  by  plaintiff's  Exhibit  D, 
the  County  Court  entered  a  separate  order  fixing  the 
price  to  be  paid  by  the  coxmty  for  the  publication  of 
delinquent  tax  notices  at  three  cents  per  line  for  each 
insertion.  On  and  between  April  5  and  May  3,  1915, 
at  the  instance  of  the  county,  plaintiff  published  the 
delinquent  tax  list  and  notice  of  delinquency  in  five 
issues  of  its  paper.  This  was  done  upon  a  copy  being 
furnished  by  the  sheriff.  The  plaintiff  claims  that  a 
contract  was  made  with  the  tax  collector  to  the  effect 
that  the  defendant  would  pay  five  cents  per  line  for 
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each  publication  thereof.  Plaintiff  duly  presented  its 
claim  for  such  services  to  the  County  Court,  aggre- 
gating, at  the  five  cent  rate,  $1,035.  The  County 
Court  allowed  $592.35,  the  price  fixed  by  it,  rejected 
$440.65  of  the  amount  claimed,  and  issued  a  warrant 
for  the  sum  allowed,  which  was  not  accepted  by  the 
publishing  company,  and  this  action  was  instituted. 
Plaintiff  alleges  a  contract  for  the  printing  at  the  rate 
of  five  cents  per  line  for  each  issue  of  the  newspaper. 
Defendant  denies  the  contract  as  alleged,  and  insists 
that  under  the  statute  the  County  Court  is  the  proper 
tribunal  to  fix  such  compensation.  Plaintiff  also 
claims  that  the  amount  charged  by  it  was  the  reason- 
able value  of  the  services.  The  trial  court  rejected 
this  latter  claim  and  all  evidence  in  support  thereof 
and  also  all  evidence  tending  to  prove  a  contract  fixing 
the  rate  made  by  the  tax  collector  on  behalf  of  the  de- 
fendant county. 

1.  It  is  contended  by  counsel  for  defendant  tiiat  the 
questions  involved  herein  cannot  be  settled  in  an  or- 
dinary action  at  law,  and  that  plaintiff  ^s  remedy,  if 
any,  is  by  a  writ  of  review.  We  see  no  merit  in  this 
contention.  There  is  presented  in  this  case  an  im- 
portant question  of  law.  There  was  also  a  contro- 
verted question  of  fact  as  to  what  was  the  contract 
between  the  parties.  Plaintiff  also  sought  to  estab- 
lish the  reasonable  value  of  the  services  performed. 
Both  questions  of  law  and  fact  can  appropriately  be 
tried  in  this  action  at  law  without  resorting  to  a  writ 
of  review :  Metscha/n  v.  Grant  County,  36  Or.  117,  120 
(58  Pac.  80) ;  Wallowa  County  v.  Odkes,  46  Or.  33,  35 
(78  Pac.  892);  Mackenzie  v.  Douglas  County,  ante, 
p.  442  (159  Pac.  625).  Upon  a  writ  of  review  the  court 
will  not  examine  a  disputed  question  of  fact:  Oregon 
Coal  Co.  V.  Coos  County,  30  Or.  308  (47  Pac.  851) ; 
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Curran  v.  State,  53  Or.  154  (99  Pac.  420).  In  such  a 
proceeding  the  court  will  consider  only  such  facts  as 
are  disclosed  by  the  record  presented  by  the  return: 
Raper  v.  Dunn,  53  Or.  203,  205  (99  Pac.  889).  In  such 
case  evidence  outside  of  the  record  will  not  be  con- 
sidered :  Gue  V.  City  of  Eugene,  53  Or.  282,  288  (100 
Pac.  254) ;  Gay  v.  City  of  Eugene,  53  Or.  289,  294  (100 
Pac.  306, 18  Ann.  Gas.  188).  **When  the  facts  are  all 
admitted,'*  says  Mr.  Justice  Strahan  in  Vincent  v. 
UmatUla  Co.,  14  Or.  375  (12  Pac.  732),  '^the  sole  ques- 
tion at  issue  is  one  of  law,  and  the  writ  may  furnish 
a  cheap  and  expeditious  remedy. 

2.  The  question  herein  presented  for  consideration 
involves  the  construction  of  Chapter  301,  General 
Laws  of  Oregon,  1913  (see  page  576),  as  to  who  is 
authorized  to  enter  into  a  contract  on  behalf  of  a 
county  for  the  printing  of  the  delinquent  tax  list. 
That  statute,  in  so  far  as  necessary  to  here  note,  re- 
quires that  four  months  after  the  date  when  taxes 
charged  against  real  property  are  delinquent,  the  tax 
collector  shall  cause  to  be  published  once  each  week 
for  four  successive  weeks  in  the  newspaper  or  news- 
papers selected  by  the  County  Court  to  publish  court 
proceedings  under  the  provisions  of  Section  2902, 
L.  0.  L.,  a  notice  of  delinquent  taxes  on  real  property 
and  statement  that  six  months  after  such  taxes  are 
delinquent  a  tax  certificate  of  delinquency  will  issue. 
Such  notice  shall  be  published  for  a  price  not  exceed- 
ing the  price  prescribed  by  Section  2903,  L.  0.  L.  The 
act  further  provides  that  in  counties  of  100,000  or  more 
inhabitants  the  County  Court  shall  cause  such  de- 
linquent tax  to  be  published  in  daily  newspapers 
having  a  specified  circulation,  and  definitely  fixes  the 
compensation  for  such  publication  in  the  latter  class 
of  counties  which  does  not  include  the   defendant 
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county.    Coos  County  is  in  the  class  containing  over 
IO9OOO  population. 

We  turn  now  to  Sections  2902  and  2903,  L.  0.  L.,  to 
which  for  brevity's  sake  reference  is  made  in  the  act 
of  1913.  The  two  laws,  so  far  as  they  relate  to  the 
same  subject,  must  be  construed  in  pari  materia.  Sec- 
tion 2902  requires  the  County  Court  of  counties  of  the 
class  embracing  the  defendant  to  select  two  newspapers 
having  the  largest  circulation  within  the  county,  in 
which  the  proceedings  of  the  court  as  entered  of  record 
shall  be  published  at  the  expense  of  the  county.  Sec- 
tion 2903  is  as  follows : 

**  Compensation  for  the  publication  of  such  list  of 
claims  and  proceedings  shall  be  fixed  by  the  County 
Court :  Provided,  that  for  each  square  of  ten  lines  of 
brevier  type  (newspaper  measure),  or  its  equivalent, 
the  cost  shall  in  no  case  exceed  fifty  cents  per  square 
as  aforesaid. ' ' 

It  will  be  seen,  therefore,  that  the  price  for  printing 
the  delinquent  tax  list  as  provided  by  Chapter  301  is 
that  to  be  fixed  by  the  County  Court  not  exceeding  the 
figure  named.  The  County  Court  having  in  the  man- 
ner prescribed  by  Section  2904  obtained  the  informa- 
tion as  to  the  number  of  bona  fide  subscribers  of  the 
plaintiff's  newspaper  and  one  other,  selected  the  two 
publications  as  the  county  ofBcial  newspapers.  On  the 
day  of  the  appointment  of  the  ofBcial  organs  which 
was  the  proper  time  as  announced  in  Flagg  v.  Colum- 
bia County,  51  Or.  172  (94  Pac.  184),  pursuant  to  the 
authority  given,  that  tribunal  fixed  the  amount  to  be 
paid  by  the  county  for  such  services.  Sections  2902 
and  2903,  L.  0.  L.,  are  as  much  a  part  of  the  act  of 
1913,  in  so  far  as  the  provisions  are  cognate  to  the 
subject  matter  thereof,  as  though  the  provisions  re- 
lating to  the  fixing  of  the  price  were  incorporated  in 
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that  statute.    Again,  as  emphasizing  the  legislative 
intent,  Section  937,  L.  0.  L.,  declares : 

**The  County  Court  has  the  authority  and  powers 
pertaining  to  county  commissioners  to  transact  county 
business;  that  is —  *  *  9.  To  have  the  general  care 
and  management  of  the  county  property,  funds,  and 
business,  where  the  law  does  not  otherwise  expressly 
provide.  ^ ' 

See  State  v.  Holman,  68  Or.  546  (137  Pac.  771). 

3,  4.  The  tax  collector  is  a  ministerial  officer,  and  is 
not  empowered  by  our  statute  in  this  instance  to  make 
a  contract  binding  upon  the  county  for  the  perfoim- 
ance  of  the  work  in  question.  The  provision  relating 
to  counties  of  over  100,000  inhabitants  does  not  in- 
dicate to  us  that  the  legislature  intended  to  confer 
such  authority  upon  that  official  as  contended  by  coun- 
sel for  plaintiff.  The  plaintiff  was  aware  of  the  rate 
designated  by  the  County  Court  and  before  the  print- 
ing was  done  applied  to  that  tribunal  to  change  the  or- 
der made  from  three  to  five  cents  a  line,  which  request 
was  denied.  The  selection  of  the  newspaper  and  es- 
tablishing the  compensation  for  the  notice  to  be  pub- 
lished therein  by  the  County  Court  and  the  acceptance 
of  such  appointment  by  plaintiff  by  doing  the  work 
constituted  a  contract  for  the  printing  of  the  delin- 
quent tax  list  which  neither  the  county  nor  plaintiff 
had  a  right  to  ignore  after  the  services  were  per- 
formed: Flagg  v.  Golvmhia  County,  51  Or.  172  (94 
Pac.  184) ;  29  Cyc.  700  (e). 

5.  Under  the  facts  in  this  case  as  delineated  by  the 
evidence  the  matter  of  the  averment  of  a  reasonable 
value  of  the  printing  becomes  unimportant,  and  the 
plaintiff  was  not  prejudiced  by  any  ruling  of  the  trial 
court  in  regard  tiiereto ;  that  is,  the  plaintiff  could  not 
recover  upon  a  quantum  meruit  when  the  amount  of 
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compensation  was  fixed  by  contract  pursuant  to  the 
statute.  The  plaintiff  failed  to  establish  a  valid  con- 
tract as  alleged  in  its  complaint^  and  is  only  entitled  to 
the  amount  for  which  the  county  warrant  was  drawn. 
The  trial  court  apparently  by  a  slightly  different  pro- 
cess arrived  at  the  same  conclusion  as  indicated  herein. 
Finding  no  prejudicial  error  in  the  record  the  judg- 
ment of  the  lower  court  is  affirmed.  Affirmbo. 


i«iiiw^ 


Argaed  October  9,  aiBrmed  Oetober  27,  191d. 

In  Rb  MAEKS^  ESTATE. 

(190  Pae.  540.) 

ExacQtora  and  Administrators— Bale  of  Baalty—* JWsdiction  of  County 
Oonrt. 

1.  By  the  publication  of  a  citation  to  some  of  the  parties  inter- 
ested in  an  estate  and  personal  service  as  to  the  others,  the  County 
Court  acquired  jurisdiction  to  make  a  decision  on  the  matter  of  an 
administrator's  application  for  an  order  to  sell  realty. 

Executors  and  Administrators— Bale  of  Boaltj — Order— Berlew. 

2.  In  the  absence  of  any  direct  provision  for  setting  aside  an  order 
for  an  administrator's  sale  of  realty,  Section  103,  L.  0.  L.,  providing 
that  the  court  may  allow  an  answer  or  reply  to  be  made  after  the  time 
limited  by  the  Code,  and  may  within  one  year  after  notice  thereof 
relieve  a  party  from  an  order  taken  against  him  through  his  mistake, 
inadvertence,  etc.,  orders  made  in  the  exercise  of  the  court's  discre- 
tion are  not  reviewable  except  for  abuse  of  discretion,  and  a  refusal 
to  vacate  an  order  for  an  administrator's  sale  of  realty  on  the  ground 
that  it  was  made  without  actual  notice  to  part  of  the  petitioners  was 
not  an  abuse  of  such  discretion. 

Executors  and  Administrators  —  Bale  of  Bealty — Order — Vacation — 
Answer. 

3.  Under  Section  59,  L.  O.  L.,  providing  that  defendants  against 
whom  publication  has  been  ordered  may,  upon  good  cause  shown,  be 
allowed  to  defend  within  one  year  after  judgment,  parties  seeking 
the  vacation  of  an  order  for  an  administrator's  sale  of  realtv  and  for 
permission  to  make  objections  and  defenses  thereto  would  be  denied 
relief  for  failure  to  tender  an  answer  with  the  petition. 

Bxectitors  and  Administrators— Countj  Court— Removal  of  Adminis- 
trator— ^Discretion. 

4.  County  Courts  are  vested  with  a  very  large  discretionary  power 
over  the  conduct  of  executors  and  administrators. 
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Bzecntors   and   Adminlstratort— QnaliflcAtioii  — 8iir«ty   of   Fonnar 
Administrator. 

5.  The  surety  of  a  former  administrator  is  not  necessarily  disquali- 
fied from  acting  as  administrator  de  bonis  non  because  of  a  potential 
interest  wl^ich  may  thereafter  appear,  but  to  justify  his  removal  some- 
thing more  should  appear,  as  the  court  cannot  presume  that  he  will 
squander  the  estate  or  fail  to  properly  administer  it. 

Descent  and  IMstrllmtlonr— Bzeeaton  and  Adminiatratozs — Surchar- 
ging Administrator. 

6.  Parties  interested  in  an  estate  may  surcharge  an  administra- 
tor's final  account  if  he  fails  to  reduce  its  choses  in  action  to  posses- 
sion, and,  if  he  refuses  to  collect  debts  owing  the  estate  and  properly 
apply  the  proceeds,  the  heirs  may  themselves  realize  upon  them  in  the 
interest  of  the  estate. 

Executors   and   Administrators — Administrator's   Inde1>tedness— Lla- 
bilit7  of  Soreties. 

7.  If  an  administrator  owes  an  estate,  his  debt  will  be  reckoned 
as  so  much  money  on  hand  for  which  his  sureties  will  be  liable. 

From  Douglas :  Lawbencb  T.  Habris,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bubnbtt. 

This  litigation  originated  in  the  County  Court  of 
Douglas  CouAty.  The  matter  before  us  has  a  double 
aspect.  It  appears  from  the  petition  to  that  tribunal 
that  E.  L.  Parrott  was  appointed  administrator  de 
bonis  non  of  the  estate  of  S.  Marks^  deceased,  and  of 
the  partnership  estate  of  S.  Marks  &  Co.,  of  which  said 
decedent  was  one  of  the  partners.  H.  Wollenberg  had 
previously  been  administrator  de  bonis  non  of  those  es- 
tates succeeding  a  deceased  administrator,  and  Parrott 
had  underwritten  his  bonds  with  others.  The  petition 
recites  the  relationship  of  the  petitioners  to  S.  Marks, 
the  history  of  the  partnership,  the  removal  of  Wollen- 
berg, and  the  appointment  and  qualification  of  Parrott. 
It  also  recounts  the  appointment  of  one  Asher  Marks 
as  the  first  administrator  of  those  estates  and  his 
death,  leaving  the  estates  unadministered.  It  avers 
various  shortcomings  of  Wollenberg.  All  it  says 
about  Parrott,  besides  the  fact  that  he  was  one  of  the 
sureties  of  Wollenberg  on  his  o£Seial  bond,  is  this : 
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**That  said  Herman  Marks,  as  executor,  and  the 
sureties  on  the  official  bond  of  Asher  Marks,  as  ad- 
ministrator of  the  estates  of  S.  Marks,  deceased,  and 
said  H.  WoUenberg  as  administrator  de  bonis  non  of 
the  estate  of  S.  Marks,  deceased,  and  S.  Marks  &  Co., 
and  as  administrators  of  the  copartnership  of  S.  Marks 
&  H.  Wollenberg,  and  the  sureties  on  his  official  bonds, 
must  account  to  tiie  administrator  de  bonis  non  of  said 
estates  in  the  premises,  and  the  County  Court  of  the 
State  of  Oregon  has  original  and  exclusive  jurisdiction 
of  the  same ;  and  E.  L.  Parrott,  present  administrator 
de  bonis  non  of  said  estates,  is  disqualified  to  act  in 
the  premises  by  reason  of  his  being  a  surety  on  each 
of  said  official  bonds  of  H.  Wollenberg;  that  account- 
ings and  settlements  of  both  said  copartnerships  and 
said  former  administration  of  Asher  Marks  and  H. 
Wollenberg  are  necessary  to  be  had  before  any  final 
account  and  settlement  of  said  estates  can  be  ordered, 
and  they  cannot  be  proceeded  with  until  the  present 
administrator,  E.  L.  Parrott,  is  removed,  and  a  quali- 
fied administrator  de  bonis  non  appointed  in  his 
place. '  * 

The  County  Court  dismissed  the  petition  to  remove 
Parrott,  and  this  action  was  affirmed  on  appeal  to  the 
Circuit  Court.  Heard  with  this,  by  agreement  of 
counsel,  was  the  matter  of  a  petition  filed  by  the  same 
petitioners  on  April  26,  1911,  in  the  County  Court  to 
vacate  an  order  of  sale  of  real  property  secured  by 
Parrott  as  administrator  on  February  1, 1911.  Juris- 
diction for  the  making  of  such  order  was  acquired 
partly  by  publication  and  partly  by  personal  service 
of  citation.  The  petition  to  vacate  the  order  makes 
no  question  about  the  regularity  of  service,  but  alleges 
that  the  order  was  made  without  actual  notice  to  three 
of  the  petitioners.  They  declare  that,  if  they  had 
received  such  notice  or  information  of  the  proceedings, 
they  could  and  would  have  defended  against  the  ap- 
plication on  certain  grounds  which  they  allege.    The 
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County  Court  denied  this  petition  and  refused  to  vacate 
the  order  of  sale.  An  appeal  was  taken  by  these  peti- 
tioners to  the  Circuit  Court  which  there  affirmed  the 
decision  of  the  County  Court.  In  both  these  matters 
the  original  petitioners  have  appealed  to  this  court. 

Affirmed. 

For  appellants  there  was  a  brief  with  oral  arguments 
by  Mr.  Commodore  8.  Jackson  and  Mr.  Edward  B. 
Watson. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  M.  Brown. 

Mr.  JusncB  Burnett  delivered  the  opinion  of  the 
court. 

1,  2.  All  that  appears  in  the  abstract  in  the  way  of 
pleadings  are  the  petitions  for  the  removal  of  Parrott 
and  for  the  vacation  of  the  order  of  sale.  As  to  the 
latter,  it  is  sufficient  to  say  that  by  the  publication  of  a 
citation  to  part  of  the  petitioners  and  personal  service 
as  to  the  others  the  £!ounty  Court  acquired  jurisdiction 
to  make  a  decision  in  the  matter  involved.  It  is  not  by 
the  mark  at  the  present  juncture  to  say  whether  that 
decision  was  right  or  wrong  in  point  of  law.  Having 
jurisdiction  of  the  subject  matter  and  of  the  parties, 
the  court  had  a  right  to  decide  either  correctly  or  er- 
roneously. In  the  statute  relating  to  the  administra- 
tion of  estates  there  is  no  direct  provision  for  setting 
aside  an  order  of  sale.  The  petitioners  claim  they 
were  entitled  to  relief  by  virtue  of  the  provisions  of 
Section  103,  L.  0.  L.,  reading  thus : 

*  *  The  court  may  likewise,  in  its  discretion,  and  upon 
such  terms  as  may  be  just,  allow  an  answer  or  reply 
to  be  made,  or  other  act  to  be  done  after  the  time 
limited  by  this  Code,  or  by  an  order  enlarge  such  time ; 


636  In  re  Marks'  Estatr.  [81  Or. 

and  may  also,  in  its  discretion,  and  upon  such  terms 
as  may  be  just,  at  any  time  within  one  year  after  no- 
tice thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect. ' ' 

It  will  be  observed  that  relief  under  this  section  is 
explicitly  referred  to  the  discretion  of  the  court,  and 
it  has  been  constantly  held  that  orders  made  in  the 
exercise  of  this  prerogative  are  not  reviewable  on 
appeal  except  for  abuse  of  the  power.  The  record 
before  us  does  not  disclose  any  such  situation.  Hepce, 
so  far  as  relates  to  Section  103,  L.  0.  L.,  the  matter  of 
the  vacation  of  the  order  may  be  dismissed  without 
further  attention ;  it  not  being  an  appealable  order. 

3.  If  the  petitioners  base  their  contention  on  Section 
59,  L.  0.  L.,  allowing  them  as  a  matter  of  right,  as 
decided  in  Felts  v.  Boyer,  73  Or.  83  (144  Pac.  420),  to 
answer  within  one  year  after  default  decree  taken  on 
publication  of  summons,  they  yet  must  fail  because 
they  did  not  tender  their  answer  with  their  petition 
to  vacate  the  order  of  sale.  On  the  contrary,  they 
pray  for  **an  order  vacating  and  setting  aside  said 
order  of  sale  of  February  1,  1911,  and  allowing  them 
to  make  said  and  any  other  proper  objections  and  de- 
fenses to  said  petition  for  the  sale  of  real  property 
as  they  may  be  advised  and  believe  proper  to  do  under 
Section  103  of  B.  &  C.  Code  Laws  of  Oregon.^'  The 
answer  was  avowedly  in  futuro  and  might  or  might  not 
have  been  filed.  In  Mayer  v.  Mayer,  27  Or.  133  (39 
Pac.  1002),  and  Ega/n  v.  North  American  Loan  Co.,  45 
Or.  131  (76  Pac  774,  77  Pac.  392),  this  court  has 
decided  that  the  proper  practice  in  such  cases  is  to 
tender  the  proposed  answer  with  the  application  to 
take  off  the  default.  The  court  will  not  set  aside  a 
decree  and  leave  the  way  open  for  such  experiments 
ad  libitum  as  may  suggest  themselves  to  ingenious 
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counsel.  It  is  only  for  ** sufficient  cause  shown'*  that 
the  belated  defendant  will  be  let  in.  An  answer  to 
the  merits  tendered  with  the  application  is  an  essential 
part  of  the  p];ocedure  wanting  in  this  instance. 

4-7.  As  to  the  matter  of  removal  of  the  adminis- 
trator, it  is  said  by  Mr.  Justice  Eaein  in  this  self-same 
case,  In  re  S.  Marks  £  Go's  Estate,,  66  Or.  340,  346 
(133Pac.  777,  779),  that: 

**In  the  very  nature  of  things.  County  Courts  are 
vested  with  a  very  large  discretionary  power  over  the 
conduct  of  executors  and  administrators.*' 

This  was  stated  with  reference  to  the  removal  of 
Wollenberg  as  administrator  de  bonis  non.  The  al- 
legation here  against  Parrott  is  a  mere  conclusion  of 
law.  No  charge  is  made  that  he  has  proved  unfaith- 
ful to  his  trust  in  any  manner  whatever,  yet  this  is 
one  of  the  grounds  authorizing  the  removal  of  an  ad- 
ministrator under  Section  1159,  L.  0.  L.  We  might 
imagine  that  in  the  future  complications  could  possibly 
arise,  where  his  personal  interests  would  conflict  with 
his  official  duty ;  but  no  such  situation  is  yet  presented. 
It  does  not  follow  as  a  matter  of  law  that  the  surety 
of  a  former  administrator  is  necessarily  disqualified 
because  of  a  potential  interest  which  might  afterward 
appear.  The  same  objection  might  be  urged  against 
the  appointment  of  a  creditor  of  a  decedent  to  admin- 
ister the  estate  of  the  latter.  Debtors  of  an  estate 
are  often  appointed  to  its  administration.  Something 
more  should  appear  in  the  petition  than  the  bare  fact 
that  Parrott  had  been  surety  for  a  former  adminis- 
trator. We  cannot  presume  that  he  will  squander  the 
estate  or  fail  to  properly  administer  it.  The  petition- 
ers are  not  without  remedy  in  the  premises,  for  they 
may  surcharge  his  final  account  if  he  squanders  the 
estate  or  fails  to  reduce  its  choses  in  action  to  posses- 
sion.   If  he  owes  the  estate,  his  debt  would  be  reckoned 
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as  so  much  money  on  hand  for  which  his  sureties  would 
be  liable  under  United  Brethren  v.  Akin,  45  Or.  247 
(77  Pac.  748,  2  Ann.  Gas.  353,  note,  66  L.  R.  A.  654). 
If  he  refuses  to  collect  debts  owing  to  it  and  properly 
apply  the  proceeds,  the  heirs  by  suitable  litigation  may 
themselves  realize  upon  them  in  the  interest  of  the 
estate  under  the  doctrine  announced  in  HiUman  v. 
Young,  64  Or.  73  (127  Pac.  793, 129  Pac.  124). 

We  are  not  unmindful  of  what  has  been  said  by  this 
court  in  the  cases  of  In  re  Estate  of  Mills,  22  Or.  210 
(29  Pac.  443),  Marks  v.  Coats,  37  Or.  609  (62  Pac  488) ; 
Bean  v.  PettengUl,  57  Or.  22  (109  Pac.  865),  and  Man- 
ser's Estate,  60  Or.  240  (118  Pac  1024).  In  all  those 
instances  there  was  a  direct  conflict  between  the  estate 
and  the  administrator  as  to  the  title  to  certain  property 
in  which  it  was  impossible  for  him  to  act  indifferently. 
They  each  present  a  situation  where  the  administrator 
claimed  as  his  own  certain  property  which  had  and  as 
the  petitioners  averred  yet  belonged  to  the  decedent,  all 
of  which  was  made  to  appear  by  appropriate  pleading. 
In  the  present  juncture  the  liability  of  Parrott  is  at  best 
secondary  and  may  never  arise.  When  it  does,  it  will 
be  time  enough  to  suspend  his  activities  in  the  fiduciary 
capacity  under  consideration.  It  would  invade  the  dis- 
cretionary power  of  the  County  Court  over  administra- 
tors if  upon  the  showing  made  we  should  sanction  the 
removal  of  the  present  administrator,  especially  where 
the  petitioners  have  so  many  means  of  protecting  their 
interests  in  the  estate. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Apfibmbd. 

Mr.  Chief  Justice  Moobe^  Mb.  Justice  MoBiode  and 
Mb.  Justice  Bean  concur. 

Mb.  Justice  Habbis  took  no  part  in  the  consideration 
of  this  case. 
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Argned  October  9,  alBrmed  October  27,  1916. 

In  Rb  MARKS'  ESTATE. 

(160  Pac.  542.) 

From  Douglas :  Lawbbnce  T.  ELibbis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  proceeding  for  the  removal  of  E.  L.  Parrott, 
as  administrator  de  bonis  non  of  the  estate  of  S.  Marks 
&  H.  WoUenberg.  From  a  judgment  of  the  Circuit 
Court,  affirming  the  County  Court's  denial  of  such  peti- 
tion, petitioner  appeals.  AFFntBosD. 

For  appellants  there  was  a  brief  with  oral  arguments 
by3fr.  Commodore  S.  Jackson  and  Mr.  Edward  B. 
Watson. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oeorge  M.  Brown. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  decision  of  the  Circuit 
Court  sustaining  the  action  of  the  County  Court  of 
Douglas  County  in  refusing  to  remove  E.  L.  Parrott 
from  the  position  of  administrator  de  bonis  non  of  the 
estate  of  the  firm  of  S.  Marks  &  H.  WoUenberg.  As  to 
the  removal  of  the  administrator,  it  presents  the  same 
questions  considered  in  the  opinion  this  day  rendered 
in  the  matter  of  the  Estate  of  8,  Marks,  Deceased,  and 
of  the  Partnership  Estate  of  S.  Marks  &  Co.,  ante, 
p.  632  (160  Pac  540). 
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For  the  reasons  there  stated,  the  decision  of  the  Cir- 
cuit Court  is  affirmed.  Affibmbd. 

Mr.  Chief  Justice  Moore^  Mb.  Justice  McBride  and 
Mr.  Justice  Bean  concur. 

Mr.  Justice  Habbis  took  no  part  in  the  consideration 
of  this  case. 


Motion  to  dismiss  appeal  filed  September  9,  appeal  dismissed  October 

27,  1916. 

KTLA-KIEROLA  v.  STANLEY-SMITH  LUMBER 

CO. 

(160  Pae.  542.) 

Appeal  and  Brror— Dedsioiis  Bevlewable — Order  Belnatatiiig  Oanae. 

1.  An  order  reinstating  an  action  dismissed  without  prejudice,  be- 
cause the  statute  of  limitations  would  bar  the  institution  of  another 
action  for  the  same  cause,  is  not  final,  and  an  appeal  therefrom  will  be 
dismissed. 

From  Hood  River :  WiLLiAjf  L.  Bradshaw,  Judge. 

This  is  an  action  by  Gnstava  Kyla-Kierola  against 
the  Stanley-Smith  Lumber  Company,  a  corporation. 
From  an  order  reinstating  the  action  after  dismissal 
without  prejudice,  defendant  appeals,  and  plaintiff's 
counsel  moves  to  dismiss  the  appeal. 

Appeal  Dismissed. 

Mr.  Leroy  Lomax,  Mr.  Kazis  Krauczumcis,  Mr. 
James  J.  Crossley  and  Mr.  Julius  N.  Hart,  for  the  mo- 
tion. 

Messrs.  Crawford  d  Eakin,  contra. 

Opinion  by  Mr.  Chief  Justice  Moobb. 

The  reply  in  this  cause  was  filed  November  16, 1915, 
but  prior  Ihereto  a  commission  was  issued  to  take  the 
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testimony  of  the  plaintiff  who  resided  in  Finland.  At 
the  next  term  of  court  which  convened  March  6,  1916, 
the  action  was  dismissed  without  prejudice  and  without 
notice  to  the  plaintiff's  counsel. 

As  the  statute  of  limitations  would  bar  the  institution 
of  another  action  for  the  same  cause,  the  court  during 
the  same  term,  upon  the  motion  of  the  plaintiff's  counsel, 
reinstated  the  action,  from  which  order  the  defendant 
appeals.  The  plaintiff 's  counsel  moves  to  dismiss  the 
appeal  on  the  ground  that  the  order  undertaken  to  be 
reviewed  is  not  final.  Based  upon  the  decision  in  the 
case  of  First  Christian  Church  of  Medford  v.  Robb,  69 
Or.  283  (138  Pac.  856),  the  appeal  should  be  dismissed, 
and  it  is  so  ordered.  Appeal  Dismissed. 


Submitted  on  brief  October  25,  reversed  October  27,  1916. 

MORGAN  v.  RUBLE. 

(160  Pac.  543.) 

Oorpor&tioiui  —  Uability  of  Stockholders — Unpaid  SQb8crii>tloii8  — 
Defenses — ^Frand. 
1.  In  a  suit  by  a  judgment  creditor  after  execution  returned 
nulla  bona,  to  enforce  the  liability  of  the  stockholders  in  an  insolvent 
corporation  upon  their  unpaid  subscriptions  to  its  capital  stock,  where 
the  creditor  did  not  know  of  alleged  fraudulent  representations  to 
defendants  to  induce  them  to  become  stockholders,  such  fraudulent 
representations  were  no  defense  to  the  suit. 

From  Marion :  William  Galloway,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bensott. 

This  is  a  suit  by  W.  H.  Morgan,  a  creditor,  against 
John  Ruble,  Al.  Walling,  J.  H.  Brigham,  S.  B.  Savage, 
John  Walling,  Tracy  Walling,  Harry  F.  Savage,  C.  J. 
Crandle,  J.  M.  Spong,  J.  F.  McKinley,  W.  F.  Franklin 
and  William  Wilkins,  to  enforce  the  individual  liability 
of  stockholders  in  an  insolvent  corporation  upon  their 

61  Or.— 41 
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tmpAid  subscriptions  to  capital  stock.  The  Lincoln 
Stove  Company,  having  been  duly  incorporated  with 
the  defendants  as  stockholders,  executed  and  delivered 
its  promissory  note  to  plaintiff,  which  was  not  paid  at 
maturity,  and  plaintiff,  in  a  proper  proceeding,  ob- 
tained a  judgment  against  the  corporation  thereon  in 
the  sum  of  $213.25,  with  interest  at  6  per  cent,  $65  as 
attorney  fees,  and  costs  at  $14.70.  An  execution  hav- 
ing been  issued  and  returned  ntUla  bona,  this  suit  was 
begun. 

A  second  cause  of  suit  is  based  upon  an  assigned 
claim  of  $613.33,  upon  an  account  stated  in  favor  of  the 
H.  S.  Gile  Grocery  Company.  The  insolvency  of  the 
corporation  is  admitted.  The  execution  and  delivery 
of  the  promissory  note,  the  judgment  thereoi^  and  the 
unsatisfied  execution  are  admitted.  The  assignment 
of  the  claim  of  the  H.  S.  Gile  Grocery  Company  is  ad- 
mitted. 

After  some  unimportant  denials  the  defendants 
plead  affirmatively  that  the  organizers  of  the  corpora- 
tion made  false  and  fraudulent  representations  to 
them,  whereby  they  were  induced  to  subscribe  for  the 
corporate  stock.  A  trial  being  had,  there  was  a  decree 
dismissing  plaintiff's  suit,  from  which  he  appeals. 

BSVBBSBO. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  Willam  H.  Trindle. 

For  respondents  there  was  a  brief  submitted  over 
the  name  of  Messrs.  Smith  d  Shields. 

Mb.  JusncB  Bbnsoit  delivered  the  opinion  of  the 
court 

1.  There  is  but  one  question,  involved  in  this  case, 
and  that  is  as  to  whether  or  not  the  fact  that  the  pro- 
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moters  of  a  corporation  made  false  and  fraudulent 
representations  to  the  defendants  to  induce  them  to  be- 
come stockholders  can  be  relied  upon  to  defeat  the 
claim  of  a  creditor.  It  is  true  that  the  answer  alleges 
that  plaintiff  knew  of  these  facts  and  fraudulent  repre- 
sentations, but  we  find  no  evidence  in  the  record  to  sup- 
port the  allegation.  It  is  perfectly  clear  from  the 
evidence  that  if  there  was  anything  wrong  in  the  pro- 
curing of  defendants  *  stock  subscriptions,  the  plaintiff 
was  ignorant  of  the  fact  and  had  nothing  to  do  with  it. 
In  Stewart  v.  Rutherford,  74  Ga.  435,  440,  the  court 
says: 

*  *  Of  course  if  innocent  parties  have  been  affected  by 
the  corporation  during  its  operation,  the  court  will  pro- 
tect theip,  and  the  complainant  alleges  that  creditors 
thereof  should  be  paid,  if  there  be  such.  As  he  united 
with  the  defendants  in  creating  this  wildcat  sort  of  ad- 
venture, all  the  way  from  West  Virginia  to  Georgia,  al- 
though deluded  and  decoyed  into  it,  the  equity  of  peo- 
ple who  had  no  part  or  lot  in  making  it  and  bringing  it 
to  Georgia  is  superior  to  his  own. ' ' 

The  case  of  Howard  v.  Glenn,  85  Ga.  238,  261  (11 
S.  E.  610,  612,  21  Am.  St.  Rep.  156)  is  a  case  precisely 
like  the  one  at  bar,  and  in  discussing  a  similar  defense 
the  court  says : 

**  Whether  Howard  became  a  stockholder  in  this  com- 
pany by  subscription  which  was  induced  by  fraud  prac- 
ticed upon  him,  or  not,  if  he  did  become  a  stockholder 
in  said  company,  he  is  Uable  to  the  creditors  of  the  com- 
pany for  so  much  of  his  unpaid  stock  as  might  be  neces- 
sary to  pay  the  company  ^s  debts,  taken  in  connection 
with  the  other  corporators  of  the  company.  And 
whether  fraud  was  practiced  upon  him  or  not,  would 
make  no  difference  as  to  the  creditors;  it  would  be  a 
question  between  him  and  the  corporation,  with  which 
the  creditors  had  nothing  to  do/' 
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This  is  in  line  with  the  weight  of  authority,  and  is 
strictly  equitable. 

It  follows  that  the  decree  must  be  reversed  and  one 
entered  here  in  accordance  with  the  prayer  of  the  com- 
plainti  and  it  is  so  ordered. 

Bbvbbsbd.    Dbcbeb  Bbndbbbd. 


Argoed  October  8,  affimied  October  24,  Tebearisg  denied  NoTember 

14,  1916. 

DOUGLAS  CREDITORS^  ASSN.  v.  HUTCHASON. 

(160  Pac.  589.) 

Ezcepttom,  BUI  of —Incorporating  BYldenco. 

1.  A  bill  of  exceptions  consisting  of  a  verbatim  report  of  the  testi- 
mony for  both  parties  given  at  the  trial  in  the  Circuit  Court  is  not  a 
proper  bill. 

Appeal  and  Error— BoBorration  of  OronndB  of  BeTlew— Ezo^ptlona  to 
Bnllnga. 

2.  There  can  be  no  reversal  where,  throughout  the  testimony,  no 
exception  was  taken  to  anv  ruling  of  the  court,  since  only  for  error 
legally  excepted  to  will  a  decision  of  the  Circuit  Court  be  reversed. 

From  Douglas :  George  F.  Skipwobth,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

The  Douglas  Creditors*  Association,  a  corporation, 
sued  the  defendant,  J.  F.  Hutchason,  in  a  Justice's 
Court  on  some  assigned  accounts  against  him.  De- 
feated in  that  tribunal,  the  defendant  appealed  to  the 
Circuit  Court,  where  a  like  result  befell  him.  On  his 
appeal  here  the  only  assignment  of  error  is  **that  at 
the  conclusion  of  the  plaintiff's  testimony  the  defend- 
ant moved  the  court  for  a  nonsuit,  and  the  court  over- 
ruled said  motion. ' ' 

Affibmed.    Bbheabing  Denied. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  Ahrdham. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Bucha/ncm  <B  Porter,  with  an  oral  argument  by 
Mr.  Ora  H.  Porter. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court 

1.  The  so-called  bill  of  exceptions  before  us  is  a  ver- 
hatim  report  of  the  testimony  for  both  parties  given  at 
the  trial  in  the  Circuit  Court.  It  does  not  conform  to 
the  frame  of  such  a  document  as  specified  in  National 
Council  V.  McGinn,  70  Or.  457  (138  Pac.  493),  and  cog- 
nate cases. 

2.  Besides  this  it  appears  £hat  throughout  the  narra- 
tion of  the  testimony  not  an  exception  was  taken  to  any 
ruling  of  the  court.  It  has  been  held  from  the  earliest 
judicial  times  in  this  state  that  only  for  error  legally 
excepted  to  will  a  decision  of  the  Circuit  Court  be  re- 
versed. This  precludes  further  examination  of  the  in- 
stant case. 

The  judgment  is  affirmed. 

Affibmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBbidb  and 
Mb.  Justice  Benson  concur. 
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MotioD  for  order  of  maintenance  filed  May  8,  overmled  May  25,  1915. 
Argued  on  the  merits  October  9,  affirmed  Norember  14,  1916. 

In  Rb  nobthcutt.* 

(148  Pae.  1133;  160  Pae.  801.) 

Parent  and  Oldld-^Siipport  of  Child— Enforcement— Statutory  Pro- 
ceedings. 

1.  Under  Section  7054,  L.  O.  L.,  requiring  parents  to  maintain 
their  children  when  poor  and  unable  to  work,  and  Section  2922,  pro- 
viding that  every  poor  person,  who  shall  be  unable  to  earn  a  living, 
shall  be  supported  by  the  father,  mother,  children,  brothers,  or  sisters 
of  such  person,  if  they  or  either  of  them  be  of  sufficient  ability,  and 
every  person  who  shall  fail  to  support  his  or  her  father,  mother,  child, 
brother  or  sister  when  directed  by  the  County  Court  shall  forfeit  $30 
a  month  to  the  poor  fund  of  the  county,  and  such  other  sums  as  the 
County  Court  shall  deem  sufficient,  to  be  recovered  in  the  name  of  the 
County  Court,  the  procedure  to  compel  the  support  of  an  incapacitated 
adult  child  by  a  parent,  provided  by  the  latter  section,  is  exclusive, 
and  the  Supreme  Court  cannot,  on  appeal  in  proceedings  to  have  the 
father  of  such  child  declared  a  mentid  incompetent,  order  the  father 
to  pay  for  the  support  of  the  child  pending  the  determination  of  the 
appeal. 

Insane  Persons — Guardian— ''Ineapable^  Person. 

2.  Persons  "incapable  of  conducting  their  own  affairs"  for  whom, 
in  addition  to  insane  persons  and  idiots,  Section  1319,  L.  O.  L.,  author- 
ises the  appointment  of  a  guardian,  are  persons  unable  without  assist- 
ance properly  to  manage  and  take  care  of  their  property,  and  who 
would  be  likely  to  be  deceived,  dominated,  or  imposed  on  by  artful 
or  designing  persons;  it  not  being  enough  that  one  does  not  handle 
his  property  judiciously. 

Insane  Persons — Onardlan — ^Inci^Mkhle  Person— Bvidence. 

3.  Evidence  in  proceeding  for  appointment  of  a  guardian  for  one 
77  years  old,  about  to  marry  and  move  to  another  state,  with  the  idea 
of  buildinff  a  lighting  plant,  held  not  to  show  that  he  was  incapable 
of  conducting  his  own  affairs,  within  Section  1819,  L.  O.  L. 

From  Marion :  William  Galloway,  Judge. 

In  Banc.    Statement  by  Mb.  Justicb  McBbidb. 

Eva  Palmerton  instituted  proceedings  in  the  County 
Court  to  have  S.  T.  Northcutt,  her  father^  declared  in- 
competent to  manage  his  own  property,  and  to  have  a 

*For  authorities  passing  on  the  question  of  desire  of  aged  person 
to  marry,  as  ground  for  appointment  of  guardiaUi  see  note  in  47 
L.  &.  A.  (N.  8.)  476.  Bxfoktkb. 


Nov.  1916.]  In  be  Northcutt.  647 

guardian  appointed  for  that  purpose.  After  a  trial 
there  he  was  found  incompetent,  and  E.  M.  Croisan 
was  appointed  his  guardian.  The  father  appealed  to 
the  Circuit  Court,  where  the  order  was  reversed. 
Whereupon  the  daughter  appealed  to  this  court,  in 
which  the  matter  is  pending.  She  now  files  a  motion 
asking  that  this  court  make  an  order  for  her  temporary 
support  out  of  the  funds  of  the  respondent  pending  the 
final  hearing  here.  Motion  Ovebbxjlbd. 

Messrs.  Carson  A  Brotvn,  for  the  motion. 

Mr.  Walter  E.  Keyes  and  Mr.  Charles  L.  McNary, 
contra. 

Mb.  JusncB  McBbidb  delivered  the  opinion  of  the 
court. 

At  common  law  there  was  originally  no  legal  duty  of  a 
parent  to  support  a  helpless  adult  child,  but  this  defect 
in  the  law  was  corrected  by  the  passage  of  43  Eliz., 
Chap.  2,  §  7,  which  enacted : 

*  *  The  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  of  every  poor,  old,  blind, 
lame,  and  impotent  person,  or  other  poor  person  not 
able  to  work,  being  of  a  suflBcient  ability,  shall,  at  their 
own  charges,  relieve  and  maintain  every  such  poor  per- 
son in  the  manner,  and  according  to  that  rate,  as  by  the 
justices  of  the  peace  of  that  county  where  such  sufficient 
persons  dwell,  or  the  greater  number  of  them  at  their 
general  quarter  sessions,  shall  be  assessed,  upon  pain 
that  every  one  of  them  shall  forfeit  twenty  shillings  for 
every  month  which  they  shall  fail  therein":  1  Chitty's 
Blackstone,  *448,  and  note. 

Section  7054,  L.  0.  L.,  which  is  among  our  very  early 
statutes,  having  been  passed  in  1853,  provides : 

**  Parents  shall  be  bound  to  maintain  their  children 
when  poor  and  unable  to  work  to  maintain  themselves ; 
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and  children  shall  be  bound  to  maintain  their  parents 
in  the  like  circumstances/' 

Section  2922,  L.  0.  L.,  passed  in  1854,  provides : 

'*  Every  poor  person  who  shall  be  unable  to  earn  a 
livelihood  in  consequence  of  bodily  infirmity,  idiocy, 
lunacy,  or  other  cause,  shall  be  supported  by  the  father, 
mother,  children,  brothers,  or  sisters  of  such  poor  per- 
son, if  they  or  either  of  them  be  of  sufficient  ability ;  and 
every  person  who  shall  fail  or  refuse  to  support  his  or 
her  father,  mother,  child,  sister,  or  brother,  when  di- 
rected by  the  County  Court  of  the  county  where  such 
poor  person  shall  be  found,  whether  such  relative  re- 
side in  the  county  or  not,  shall  forfeit  and  pay  to  the 
county,  for  the  use  of  the  poor  of  their  county,  the  sum 
of  $30  per  month,  or  such  other  sums  as  the  court  shall 
find  sufficient,  to  be  recovered  in  the  name  of  the 
County  Court  for  the  use  of  the  poor  as  aforesaid  be- 
fore any  justice  of  the  peace  or  any  court  having  juris- 
diction: Provided,  that  when  any  person  becomes  a 
pauper  from  intemperance  or  other  bad  conduct,  he 
shall  not  be  entitled  to  any  support  trom  any  relation 
except  parent  and  child. '  * 

From  these  statutes  it  will  be  seen  that  a  method  of 
procedure  is  pointed  out,  which  method  is  logically  ex- 
clusive of  any  other.  As  stated  by  Mr.  Chief  Justice 
WoLVERTON,  in  Faling  v.  Multnomah  County,  46  Or. 
460  (80  Pac.  1009) : 

**The  policy  of  the  law  is  apparent  The  County 
Court  is  vested  with  exclusive  superintendence  of  the 
poor,  and  the  duty  of  a  relative  to  support  a  poor  rela- 
tive, within  the  degree  of  consanguinity  designated,  is 
enjoined.  This  much  is  explicit  and  clear.  The 
County  Court  is  accorded  the  further  authority,  by  the 
strongest  implication,  to  direct  such  relative  possess- 
ing the  ability  to  discharge  that  duty.  This  in  further- 
ance of  its  superintendence  of  the  poor.  The  court 
could  not  very  well  direct  the  relative  to  discharge  the 
duty  thus  enjoined  upon  him  without  according  him  a 
hearing,  and  to  such  purpose  it  would  not  be  improper 
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to  cite  the  alleged  delinquent  to  appear  before  it  to 
show  cause  why  the  direction  should  not  be  made. 
Several  things  are  to  be  inquired  into  by  the  court  be- 
fore it  could  regularly  enter  the  order.  It  should  de- 
termine the  degree  of  consanguinity,  the  capability  of 
the  alleged  pauper,  whether  he  has  become  such  from 
intemperance  or  other  bad  conduct,  and  the  ability  of 
the  relative  to  discharge  the  duty.  Upon  these  ques- 
tions, and  others,  it  might  be,  the  relative  is  entitled  to 
a  hearing  in  regular  course  before  he  can  be  adjudged 
delinquent  and  derelict  in  duty  and  directed  to  render 
support.  Further,  however,  than  for  the  determina- 
tion of  these  things,  necessary  for  rendering  the 
order  against  the  delinquent  relative,  we  think  it  was 
not  intended  that  the  County  Court  should  have  juris- 
diction. The  forfeiture  spoken  of  is  entailed  by  refus- 
ing to  observe  the  direction  of  the  County  Court,  which 
gives  the  county  a  right  to  recover  in  the  name  of  the 
County  Court  against  the  relative  refusing  to  obey  the 
order,  and  a  proper  proceeding  may  be  instituted  for 
that  purpose  before  a  justice  of  the  peace  or  any  court 
having  jurisdiction,  and  it  is  the  province  of  this  latter 
court  to  determine  as  to  the  forfeiture  and  the  amount 
proper  for  recovery.  In  such  a  proceeding  the  County 
Court  would  not  become  its  own  arbiter,  but  its  posi- 
tion would  be  the  same  as  any  other  litigant,  free  to  es- 
tablish its  cause.  Thus  the  County  Court  would  have 
the  means  of  showing  what  the  expense  would  be  of 
maintaining  the  pauper,  which  would  be  the  proper 
measure  of  the  recovery  against  the  relative,  and  thus 
it  may  substantiate  its  cause.  The  statute  was  prob- 
ably intended,  not  for  the  punishment  of  the  relative 
refusing  to  obey  the  direction  of  the  County  Court,  but 
to  give  a  remedy  to  the  county  by  which  to  recover  the 
amount  necessary  to  the  support  of  the  pauper  in  its 
superintendence  of  the  poor. '  * 

Following  the  decision  quoted,  which  we  think  is  the 
only  logical  construction  of  our  statutes,  we  conclude 
that  we  have  no  jurisdiction  to  make  the  order  re- 
quested, and  the  motion  is  overruled. 

Motion  OvEBBtriiBD. 
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Argued  October  9,  affirmed  November  14,  191(k 

On  thb  Merits. 

(160  Pac.  801.) 

Department  2.    Statement  by  Mb.  Justice  Habbis. 

A  petition  was  filed  on  December  16,  1914,  by  Mrs. 
Eva  Pahnerton  for  the  appointment  of  a  guardian  to 
manage  the  estate  of  her  father  S.  T.  Northcutt,  who 
owns  notes  and  mortgages  amounting  to  about  $26,000. 
The  petitioner  is  his  daughter  and  only  child.  The 
daughter  filed  a  petition  asking  for  the  appointment  of 
a  suitable  person  as  guardian  of  the  estate  of  the 
father,  and  alleging  that  by  reason  of  his  age  and  men- 
tal and  physical  infirmities  he  had  been  defrauded  of 
considerable  property  and  was  incapable  of  conducting 
his  own  business.  He  answered  by  saying  tjiat  he  was 
able  to  look  after  his  own  affairs,  and  charged  that  the 
daughter '  *  is  afraid  that  some  portion  of  his  estate  will 
be  spent  on  some  person  other  than  herself,  * '  and  that 
she  filed  a  petition  for  a  guardian  because  he  had 
planned  to  leave  the  state  on  account  of  his  health,  and 
because  he  intended  to  marry  a  designated  woman  who 
lives  in  Marion  County.  The  petitioner  replied  by 
averring  that  her  only  purpose  is  to  protect  her  father 
from  the  machinations  and  schemes  of  dishonest  and 
designing  persons.  After  hearing  the  evidence  the 
County  Court  decided  that  S.  T.  Northcutt  was  not  ca- 
pable of  conducting  his  own  aflfairs  and  appointed  a 
guardian  of  his  estate.  The  appointment  was  set  aside 
upon  an  appeal  to  the  Circuit  Court,  and  the  petitioner 
is  prosecuting  the  appeal  to  this  court.        Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Carson  <&  Brown,  with  an  oral  argument  by 
Mr.  John  A.  Carson. 


L 


Nov.  1916.]  In  rb  Nobthcuit.  651 


For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Walter  E.  Keyes  and  Mr.  Charles  L.  Mc- 
Nary. 

Mb.  Justice  EEabbis  delivered  the  opinion  of  the 
court, 

1.  The  Code  confers  authority  for  the  appointment 
of  a  guardian  to  manage  the  estates  of  designated 
classes  of  persons,  and  unless  S.  T.  Northcutt  comes 
within  one  of  those  classes,  it  would  not  be  proper  to 
appoint  another  person  to  manage  his  affairs.  Section 
1319,  L.  0.  L.,  provides  that: 

**The  several  County  Courts,  in  their  respective 
counties  in  this  state,  shall  have  power  to  appoint 
guardians  to  take  care,  custody,  and  management  of 
the  estates,  real  and  personal,  of  all  insane  persons, 
idiots,  and  all  who  are  incapable  of  conducting  their 
own  affairs.  •  •  ** 

Section  1319  recognizes  different  classes  of  mental 
incapacity  just  as  other  sections  of  the  Code  acknowl- 
edge degrees  of  mental  weakness:  In  re  Sneddon,  76 
Or.  470,  479  (149  Pac.  527).  The  language  of  Section 
1319  includes  three  classes  of  persons :  (1)  Insane  per- 
sons; (2)  idiots;  (3)  all  who  are  incapable  of  con- 
ducting their  own  affairs.  It  is  not  contended  that 
S.  T.  Northcutt  is  an  insane  person  or  an  idiot,  and 
therefore  the  inquiry  is  whether  he  is  one  of  those  per- 
sons **who  are  incapable  of  conducting  their  own  af- 
fairs. '  *  The  legislature  has  defined  the  words  '  *  insane 
person,'*  in  all  statutes  relating  to  guardians  and 
wards,  to  include  **  every  idiot,  every  person  not  of 
sound  mind,  every  lunatic,  and  distracted  person *' ;  but 
there  is  no  definition  in  this  jurisdiction  of  the  words 
** incapable  of  conducting  their  own  affairs.*'  It  be- 
comes necessary,  then,  to  ascertain  the  meaning  of  the 
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words  last  quoted  before  attempting  to  determine 
whether  S.  T.  Northcntt  comes  within  that  class  of  per- 
sons. The  term  *' incapable'*  signifies:  Wanting  in 
capacity  for  the  purpose  or  end  in  view ;  personal  lack 
of  ability  or  power  or  understanding  to  perform  duties 
or  exercise  privileges:  Webster's  Dictionary;  Century 
Diet. ;  22  Cyc.  40.  While  the  definitions  given  by  lexi- 
cographers tell  us  what  is  meant  by  the  word  **  inca- 
pable'* when  used  in  the  abstract,  yet  they  do  not 
furnish  a  gauge  by  which  the  degree  of  mentality  pos- 
sessed by  any  given  person  can  be  compared  and  meas- 
ured so  that  we  can  know  with  reasonable  certainty 
when  that  person  has  in  fact  become  one  of  those  who 
is  incapable  of  conducting  his  own  affairs.  In  Cali- 
fornia the  legislature  provided  a  test  by  which  to  deter- 
mine whether  any  person  is  incapable  of  managing  his 
own  affairs.  Section  1767  of  the  Code  of  Civil  Proce- 
dure (3  Kerr's  Cyc.  Codes  of  Cal.)  declares  that  the 
word  ** incapable" — 

*  *  shall  be  construed  to  mean  any  person  who,  though 
not  insane,  is,  by  reason  of  old  age,  disease,  weakness 
of  mind,  or  from  any  other  cause,  unable,  unassisted, 
to  properly  manage  and  take  care  of  *  •  his  property, 
and  by  reason  thereof  would  be  likely  to  be  deceived  or 
imposed  upon  by  artful  or  designing  persons." 

See,  also.  Matter  of  Daniels,  140  Cal.  335  (73  Pac. 
1053). 

The  Supreme  Court  of  Oklahoma  was  called  upon  to 
construe  a  statute  of  that  state  which  authorizes  the 
appointment  of  a  guardian  for  any  person  who  is  "in- 
capable" of  managing  his  property,  and  that  court 
adopted  the  California  statutory  definition,  saying  in 
the  course  of  the  reported  opinion  that : 

' '  This  definition  in  our  judgment  fairly  expresses 
the  meaning  intended  by  our  legislature":  Shelby  v. 
Farve,  33  Okl.  651,  655  (126  Pac.  764). 
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Another  court  has  said  that : 


ti 


A  person  may  be  of  weak  mind,  and  by  reason 
thereof  easily  influenced,  or  dominated  by  others,  so 
that,  in  the  judgment  of  men,  he  ought  not  to  be  allowed 
to  manage  his  affairs '^  In  re  Clark,  175  N,  Y.  139  (67 
N.  E.  212). 

The  much  cited  case  of  Emerich  v.  Emerick,  83  Iowa, 
411  (49  N.  W.  1017, 13  L.  R.  A.  757),  holds  that: 

^  **  Ordinarily  a  person  who  has  suflScient  mental  capa- 
city to  make  a  valid  agreement  in  regard  to  his  prop- 
erty, and  to  manage  it  with  reasonable  care,  unaffected 
by  another's  will,  should  be  permitted  to  retain  if 

The  California  statutory  definition  as  well  as  the 
judicial  interpretation  of  statutes  like  ours  are  sub- 
stantially the  same  and  afford  a  satisfactory  test  by 
which  to  gauge  the  legal  fitness  of  a  person  to  manage 
his  own  affairs ;  and  therefore,  if  S.  T.  Northcutt  is  un- 
able without  assistance  properly  to  manage  and  take 
care  of  his  property,  and  would  be  likely  to  be  deceived, 
dominated  or  imposed  upon  by  artful  or  designing  per- 
sons, then  he  is  incapable  of  conducting  his  own  affairs 
within  the  meaning  of  Section  1319,  L.  0.  L.  It  must 
be  remembered  all  the  while,  however,  that  a  guardian 
cannot  be  appointed  merely  because  a  person  does  not 
manage  his  property  judiciously:  Commonwealth  v. 
Reeves,  140  Pa.  St.  258  (21  Atl.  315);  Emerick  v. 
Emerick,  83  Iowa,  411  (49  N.  W.  1017, 13  L.  R.  A.  757). 

2.  S.  T.  Northcutt  has  been  a  resident  of  Marion 
County  for  many  years,  and  now  lives  in  the  town  of 
Turner.  By  his  industry,  thrift  and  business  judg- 
ment he  has  accumulated  considerable  property.  He 
is  a  widower,  was  about  77  years  of  age  when  the  peti- 
tion was  filed,  and  he  has  cared  for  the  daughter  and 
her  children  and  they  have  made  their  home  with  him 
during  much  of  the  time  since  she  has  been  divorced. 


654  In  bb  Nobthcutt,  [81  Or. 

He  has  bought  and  sold  lands  in  Marion  County,  and 
about  five  or  six  years  ago  he  purchased  a  large  tract 
of  land,  and  in  two  or  three  years  afterward  sold  the 
property  at  a  profit  of  about  $10,000.  One  witness 
referred  to  him  as  one  who  is  '*  quite  venturesome  for 
a  man  of  his  age,  and  he  is  a  live — ^what  I  would  term 
a  live  business  man,"  and  ^^ wants  to  be  doing  all  the 
time."  In  October,  1913,  Northcutt  left  for  New  Or- 
leans for  the  purpose  of  investigating  some  property. 
Upon  the  advice  of  a  business  friend  and  a  banker  he 
took  his  money  in  the  form  of  a  letter  of  credit  for 
$6,000  or  $7,000  instead  of  carrying  coin  with  him. 
While  en  route  on  the  train  he  fell  in  with  a  woman 
and  two  men  who  were  bunco  steerers,  and,  while  he 
denies  that  he  lost  his  money,  nevertheless  we  shall 
assume  that  the  sharpers  succeeded  in  relieving  him  of 
all  or  most  of  the  money  represented  by  the  letter  of 
credit.  Upon  his  return  to  Turner,  according  to  the 
testimony  of  the  petitioner,  a  man  named  Harpool  in- 
terviewed him  about  investing  in  land  in  Arizona,  and 
at  some  time  during  the  summer  of  1914  one  Manrod 
attempted  to  interest  Northcutt  in  ^^some  kind  of  a 
fertilizer"  in  Mexico.  He  did  not  invest,  however,  in 
the  Arizona  land  nor  in  the  fertilizer.  The  daughter 
testified  that  her  father  had  been  writing  poetry  ever 
since  she  was  a  little  girl.  A  litterateur  acknowledged 
that,  while  Northcutt *s  poetry  ^' is  in  a  class  by  itself," 
and  while  the  poems  '* could  be  better,"  and  ''they 
won't  compare  with  the  best  poets,"  yet  ''through 
them  all  runs  a  connective  chain."  The  petitioner 
says  that  evidence  of  her  father's  incapacity  is  found 
in  the  fact  that  he  has  been  known  to  arise  between  2 
and  4  o  'clock  in  the  morning  and  recite  poems,  and  she 
especially  emphasizes  instances  occurring  in  1913  when 
he  would  in  his  imagination  address  the  chairman  of  a 
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civic  organization  known  as  the  Cherrians  and  re- 
hearse poetry,  occasionally  interspersing  the  recital 
with  the  use  of  profane  language.  It  turns  out,  how- 
ever, that  the  Cherrians  had  offered  a  prize  of  $10  for 
the  best  poem  to  be  submitted,  and,  in  his  own  peculiar 
way,  Northcutt  was  only  composing  a  poem  to  com- 
pete for  the  $10.  At  one  time  he  offered  a  poem  to  a 
moving-picture  man  to  ascertain  whether  the  verses 
could  be  used  in  the  moving-picture  business.  Only  a 
few  weeks  before  the  filing  of  the  petition  Northcutt 
went  to  Missouri  and  entered  into  a  contract  for  the 
purchase  of  a  section  of  land.  So  far  as  is  disclosed  by 
the  evidence,  the  land  is  worth  what  he  agreed  to  pay 
for  it,  and  there  is  not  even  an  intimation  anywhere 
that  he  was  overreached  or  dominated  or  influenced  by 
anyone.  He  has  also  talked  about  the  feasibility  of 
erecting  an  electric  lighting  plant  in  the  town  where 
the  section  of  land  is  located.  He  contemplates  a 
change  of  residence  with  the  hope  that  a  change  in 
climate  will  relieve  him  of  catarrh.  In  view  of  his  plan 
to  move  out  of  the  state  and  buy  land  in  Missouri,  and 
possibly  install  an  electric  lighting  plant,  Northcutt 
intends  to  call  in,  his  loans  so  that  he  can  use  his  money 
in  the  contemplated  investments.  He  intends  to  marry 
a  woman  who  is  58  years  of  age,  and  with  whom  he  has 
been  acquainted  for  about  20  years ;  and  the  evidence 
shows  that  she  is  an  estimable  and  respectable  woman, 
notwithstanding  the  opinion  of  the  petitioner  to  the 
contrary.  It  may  be  that  it  is  not  best  for  a  man  77 
years  of  age  to  move  away  from  the  place  where  he 
has  resided  for  many  years  and  invest  his  money  in 
land  elsewhere,  and  possibly  build  a  lighting  plant, 
and,  while  one  witness  thought  the  withdrawal  of  his 
loans  and  the  purchase  of  land  in  another  state  in- 
volved a  risk,  yet  no  witness  ventured  to  say  that  the 
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proposed  investments  would  prove  unprofitable.  In 
spite  of  his  penchant  for  writing  poetry,  and  although 
he  may  have  been  ambitious  to  have  one  of  his  poems 
dramatized,  he  has  nevertheless  made  money  even  in 
his  old  age,  because  one  witness  gave  it  as  his  opinion 
that  Northcutt  *'had  made  more  money  in  the  last  five 
years  than  any  man  in  Turner/'  Standing  by  itself, 
his  experience  with  £he  three  swindlers  might  suggest 
the  propriety  of  appointing  a  guardian,  but  by  the 
same  token  it  would  become  advisable  to  conserve  the 
estates  of  two  witnesses  who,  when  testifying,  con- 
fessed to  having  been  buncoed  at  one  time,  and  yet 
each  of  them  is  recognized  as  a  successful  business 
man.  There  is  no  intimation  of  any  person  overreach- 
ing Northcutt  in  any  transaction  since  1913. 

The  petitioner  said  that  she  did  not  think  her  father 
was  competent  to  manage  his  affairs.  One  witness 
thought  that  *4t  was  hardly  good  judgment*'  for 
Northcutt  to  go  away  and  invest  heavily.  Upon  hear- 
ing of  the  perpetration  of  the  swindle  a  nephew  was  of 
the  opinion  that  Northcutt  needed  a  guardian,  but 
after  seeing  and  talking  with  his  uncle  the  nephew  was 
convinced  that  a  guardian  was  not  necessary.  Mrs. 
Frances  Hubbard  thought  a  guardian  was  needed,  and 
John  M.  Watson  testified  about  saying  that  **I  thought 
it  was  foolish  for  a  man  of  his  age  to  speculate  in 
land/'  In  addition  to  the  circumstances  already  nar- 
rated and  the  opinions  of  the  witnesses  mentioned, 
there  was  some  evidence  indicating  that  Northcutt 
practiced  calisthenics  while  on  the  much-talked  of  New 
Orleans  trip,  and  there  was  also  some  testimony  about 
Northcutt  saying  that  he  intended  to  try  to  relocate  an 
oil  spring  which  he  saw  near  Salt  Lake  years  ago. 

The  mayor  of  Turner  testified  that  Northcutt 's  busi- 
ness ability  ** compares  favorably  with  most  any  man." 
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The  cashier  of  the  Turner  State  !6ank  said  that  North- 
cutt was  competent,  and  Mr.  McKinney  thought  that 
he  was  about  as  able  to  transact  business  as  the  aver- 
age man.  H.  W.  Smith  stated  that  Northcutt  was  as 
capable  of  transacting  business  as  the  average  man 
of  his  age.  E.  C.  Baker,  a  hotel-keeper,  considered 
**him  one  of  the  shrewdest  men  in  Turner  when  it  came 
to  business.'*  J.  T.  Cannon  testified  that:  **I  con- 
sider him  as  shriewd  a  man  in  business  as  there  is  in 
the  country. '  *  Eight  other  witnesses  said  that  he  was 
competent  to  transact  business.  And  finally  Dr.  L.  F. 
Griffith,  who  has  been  employed  at  the  state  hospital 
for  the  insane  since  May,  1891,  testified  that  while, 
generally  speaking,  it  was  not  good  business  for  an  old 
man  to  engage  actively  in  business,  yet,  after  making 
an  examination,  he  found  Northcutt  ''quite  remark- 
ably preserved  for  a  man  of  77  years  of  age,  both 
physically  and  intellectually,*'  and  that  he  was  com- 
petent to  transact  business. 

Without  the  evidence  of  the  fraud  practiced  upon 
Northcutt  in  1913,  the  records  would  be  barren  of  any 
suggestions  looking  toward  the  advisability  of  appoint- 
ing a  guardian,  but  it  is  worthy  of  notice  that  no 
attempt  was  made  to  appoint  a  guardian  upon  his 
return  in  1913,  and  it  was  not  until  a  year  afterward, 
when  he  planned  to  marry  and  talked  of  moving  away 
and  investing  in  land  in  Missouri,  that  the  petition  was 
filed.  Moreover,  some  information  of  the  motives 
prompting  the  guardianship  proceedings  is  afforded  by 
the  frank  admission  of  the  petitioner  that  she  objects 
to  her  father  marrying  the  lady  of  his  choice.  She  has 
no  right,  however,  to  say  that  her  father  shall  not 
marry  nor  to  say  whom  he  shall  marry :  Hogan  v. 
Leeper,  37  Okl.  665  (133  Pac.  190,  47  L.  E.  A.  (N.  S.) 
475).    It  may  not  be  judicious  for  Northcutt  to  miarry, 
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or  to  move  away,  or  to  invest  his  money  in  Missonri, 
bat  he  had  a  right  to  do  so  unless  for  some  reason  he 
is  incapacitated.  If  men  of  competent  judgment  and 
who  have  known  him  for  years  are  to  be  credited,  then 
at  the  time  of  the  trial  Northcutt  was  not  an  incapable 
person  within  the  meaning  of  the  statute,  even  though 
his  doings  betray  some  of  the  foibles  which  frequently 
accompany  old  age. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbd. 

Mb.  Chief  Justice  Moobb^  Mb.  Justicb  MoBbids  and 
Mb.  Justicb  Bean  concur. 


Argued  Oetober  4,  reversed  November  14, 1910. 

TBEADGOLD  v.  WILLABD.* 

(160  Pae.  808.) 

Judgment— Ponndatioii—'TlMdiiigB.*' 

1.  Pleadings  are  the  formal  written  allegations  hj  tlie  parttes  of 
tbeir  respective  demands  and  defenses,  and  are  employed  to  state  the 
ultimate  facts,  wMch,  when  uncontro verted,  or  when  established  by 
evidence  at  the  trial,  afford  the  foundation  upon  which  a  judgment 
or  decree  must  necessarily  rest. 

Pleading— Supplying  of  Ayerment  by  AdTerse  Plaading, 

2.  In  an  action  for  rent,  where  the  averment  of  the  complaint 
respecting  the  description  of  the  premises  was  defective,  but  the  an- 
swer set  forth  a  copy  of  the  lease,  giving  a  complete  description,  such 
answer  remedied  the  defective  sta^  of  the  complaint,  since.  If  a  re- 
sponsive pleading  supplies  material  averments  omitted  by  an  adverse 
party,  the  question  of  who  so  makes  the  indispensable  averment  is 
unimportant,  though  the  order  of  pleading  may  be  irregular. 

Ai^l^al  and  Brror—Hamaaw  Exror— Oremiling  Dammnrar. 

3.  In  an  action  for  rent,  where  defendant's  answer  remedied  the 
defective  averment  of  the  complaint  in  respect  to  lack  of  proper  de- 
scription of  the  land,  the  action  of  the  court  in  overruling  demurrer 
to  the  complaint  was  harmless. 

*As  to  the  question  of  estoppel  of  subtenant  to  question  original  land- 
lord's title,  see  note  in  7  L.  B.  A.  (N.  8.)  930.  Bxpobtee. 
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WlumreA— Brtoppel  to  Deny  Landlord's  Title— Statute. 

4.  Under  Section  798,  snbdiviBion  5,  L.  O.  L.,  providing  tbat  a 
tenant  is  not  permitted  to  deny  the  title  of  bis  landlord  at  the  time 
of  the  commencement  of  the  relation,  the  lessee  of  wharfage  rights,  by 
accepting  the  written  agreement,  was  estopped  from  controverting  bis 
landlord's  title  while  retaining  possession  ox  the  rights  secured  by  the 
lease. 

Landlord  and  Tenant— Estoppel  to  Deny  Landlord's  Title— Termina- 
tion by  Snzrender. 

5.  A  tenant's  estoppel  to  deny  his  landlord's  title  ceases  when  be 
surrenders  to  the  landlord  possession  of  the  demised  premises. 

Landlord  and  Tenant— Estoppel  to  Deny  Landlord's  Title — ^Teimina- 
tionr-^Hiaracter  of  Surrender. 

6.  A  tenant's  relinquishment  of  possession  of  the  demised  premises 
to  tiie  landlord,  which  will  terminate  his  estoppel  to  deny  the  land- 
lord's title,  must  be  complete,  open  and  made  in  good  faith. 

Wbanres— Lease— Realty  Subject  to  Demise. 

7.  A  wharf  resting  on  piles  driven  into  mud-flats  was  a  part  of  the 
realty,  which  could  be  held  under  lease;  so  that  taking  possession  of 
any  part  thereof  under  an  agreement  of  lease  created  the  relation  of 
landlord  and  tenant. 

Landlord  and  Tenant— Liability  for  Bent—Escape  ftom. 

8.  A  tenant  who  enters  into  possession  of  demised  premises  pur- 
suant to  the  terms  of  the  lease  can  escape  liability  for  rent  thereunder 
only  by  being  evicted  by  the  holder  of  the  paramount  title  or  by  com- 
pulsory attornment  to  him,  or,  when  notified  of  the  assertion  of  such 
superior  right,  by  surrendering  possession  to  his  landlord. 

Anneal  and  Error— Injunction— Violation  Pending  Appeal— Prosecu- 
tion for  Contempt. 

9.  Where  a  corporation  was  enjoined  from  intermeddling  with 
wharf  property,  the  taking  of  an  appeal  from  the  decree,  and  the 
giving  of  supersedeas  bond  did  not  render  it  immune,  while  the  ap- 
peal was  pending,  from  prosecution  for  contempt  for  a  violation  of 
the  injunction. 

Wbarres— Lease  of  Wharfage  Bights — Occupation. 

10.  Where  the  lessee  of  wharfage  rights,  when  notified  that  his 
landlord's  title  was  in  litigation,  tied  the  raft  on  which  he  unloaded 
passengers  and  freight  from  his  steamboat  to  another  wharf,  but  such 
raft  constantly  rested  against  the  leased  wharf,  to  which  it  was  at- 
tached by  a  gang-plank  over  which  the  passengers  and  freight  were 
landed,  such  lessee  took  possession  of  and  occupied  the  leased  wharf- 
age rights. 

Trial— ^Direction  of  Verdict— Particular  Finding  of  Fact 

11.  When  a  cause  is  finally  submitted,  if  it  appears  from  the  evi- 
dence received  that  one  of  the  parties  is  entitled,  as  a  matter  of  law, 
to  a  particular  finding  of  fact,  it  is  incumbent  on  the  court,  when  so 
requested,  to  direct  a  verdict  to  that  efTeet* 
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From  Coos :  John  S.  Coke,  Judge. 

Department  2.    Statement  by  Mb.  Chief  Justice 

MOOBB. 

This  is  an  action  by  G.  T.  Treadgold  against  Frank 
E.  Willard  to  recover  money.  The  complaint  charges 
that  at  all  the  times  stated  therein  the  Walker  Ware- 
house Company  was  and  is  a  corporation;  that  it  on 
May  ,6,  1913,  entered  into  an  agreement  witii  the  de- 
fendant whereby,  in  eonsideration  of  his  promise  to 
pay  $10  a  month  in  advance,  the  corporation  permitted 
him  to  use  and  leased  to  him  '*  certain  valuable  prop- 
erty,*' of  which  he  then  took  possession,  and  continued 
to  use  for  eight  months;  that  on  December  31,  1913, 
there  was  due  under  the  agreement  $70  from  him  to 
the  corporation  when  it  for  a  valuable  consideration 
assigned  the  account  to  the  plaintiff,  who  ever  since 
has  been  the  owner  thereof ;  and  that  the  defendant  has 
refused  to  pay  any  part  of  the  money  so  due. 

The  amended  answer  admits  the  existence  of  the  cor- 
poration, and  that  the  defendant  entered  into  a  written 
contract  with  it,  setting  forth  a  copy  thereof.  It  ap- 
pears therefrom  that  the  corporation  leased  to  the  de- 
fendant '  *  from  month  to  month  all  the  wharfage  rights 
belonging  to  the  land  lying  in  front  of  lot  2  in  block  3 
of  Woodland  Addition  to  Bandon,  Coos  County, 
Oregon,  at  and  for  the  agreed  price  of  $10  per  month, 
to  be  paid  each  month  in  advance.''  The  writing  also 
stipulated  that  either  party  might  terminate  the  agree- 
ment by  giving  the  other  party  30  days'  notice  of  an 
intention  to  do  so.  The  remaining  averments  of  the 
complaint  are  denied.  For  a  further  defense  the  an- 
swer sets  forth  a  copy  of  the  decree  rendered  by  the 
Circuit  Court  of  Coos  County,  Oregon,  in  the  case  of 
Chris  Rasmussen  against  the  Walker  Warehouse  Com- 
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pany,  and  alleges  that  by  virtue  of  such  determination 
the  corporation  had  no  wharfage  or  other  rights  which 
it  undertooTc  to  lease,  and  by  reason  thereof  could  not 
enter  into  a  valid  agreement  in  respect  thereto;  that 
such  wharfage  rights  were  never  owned  by  nor  in  pos- 
session of  the  corporation;  that  the  defendant  never 
became  its  tenant,  and  the  pretended  lease  was  with- 
out consideration ;  that  about  May  8,  1913,  the  defend- 
ant was  advised  of  the  decree  by  Rasmussen,  who  for- 
bade him  from  interfering  with  such  wharfage  rights, 
and  informed  him  that,  if  he  intermeddled  therewith^ 
a  suit  would  be  instituted  against  him,  whereupon  the 
defendant  notified  the  corporation  thereof. 
The  reply  denied  the  allegations  of  new  matter  in  the 

m 

answer,  and  averred  that  at  the  time  the  written  agree- 
ment was  signed  the  defendant  knew  the  wharfage 
rights  were  in  litigation,  and  on  account  thereof  cove- 
nanted in  the  lease  that  upon  its  termination  he  would 
surrender  possession  of  the  premises  peaceably;  that 
an  appeal  from  the  decree  specified  was  taken  by  the 
corporation,  which  thereupon  entered  into  an  agree- 
ment with  Rasmussen  whereby  it  was  stipulated  that 
pending  a  review  of  the  cause  the  appellant's  posses- 
sion of  the  demised  premises  should  not  be  disturbed ; 
that  upon  an  aflSrmance  of  the  decree  peaceable  pos- 
session of  the  premises  so  leased  was  surrendered 
to  that  respondent,  who  then  released  the  corporation 
from  all  liability,  including  the  payment  of  wharfage ; 
that  Rasmussen  never  evicted  Willard,  nor  did  the 
latter  attorn  to  him  or  any  other  person ;  and  that  in 
the  eight  months  during  which  the  defendant  was  in 
possession  of  the  wharfage  rights  he  recognized  the 
corporation  as  his  landlord,  and  expressly  promised 
to  pay  to  it  the  installments  of  rent  as  they  severally 
matured. 
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Based  on  these  issues,  the  cause  was  tried,  resulting 
in  a  verdict  and  judgment  for  the  defendant,  and  the 
plaintiff  appeals.  ttsvEBSiu). 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  O.  T.  Treadgold,  Mr.  C.  R.  Barrow,  Messrs.  GhaU 
hum  <6  Gardner  and  Mr.  George  C.  Guthrie,  with  an 
oral  argument  by  Mr.  Treadgold. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  C.  Chase. 

f 

Opinion  by  Mb.  Chief  Justice  Moobb. 

It  is  maintained  that  an  error  was  committed  in 
denying  a  request  to  direct  a  verdict  for  the  plaintiff 
on  the  ground  that  no  testimony  had  been  received 
tending  to  support  the  averments  of  the  answer.  It  is 
insisted  by  defendant 's  counsel,  however,  that  since  the 
complaint  did  not  particularly  describe  the  premises 
alleged  to  have  been  leased,  the  primary  pleading  did 
not  state  facts  suflBcient  to  constitute  a  cause  of  action, 
which  defect  was  not  waived  or  remedied  by  answering 
over  after  a  demurrer  to  the  complaint  interposed  on 
that  ground  was  overruled,  and,  this  being  so,  no  error  . 
can  be  predicated  upon  any  action  of  the  court  occur- 
ring at  the  trial. 

1,  2.  Considering  these  questions  in  the  inverse  or- 
der, we  find  a  text- writer  saying: 

*'The  declaration  or  complaint  in  an  action  for 
arrears  of  rent  should  allege  a  lease  of  described  prem- 
ises for  a  given  term  at  a  certain  rent  which  defendant 
promised  to  pay  and  which  has  become  due  and  remains 
unpaid '^  24  Cyc.  1210. 

See,  also,  Kieman  v.  Terry,  26  Or.  494  (38  Pac 
671). 
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Pleadings  are  the  formal  written  allegations  by  the 
parties  of  their  respective  demands  and  defenses,  and 
are  employed  to  state  the  ultimate  facts  which,  when 
xmcontroverted  or  when  established  by  evidence  at  the 
trial  of  a  canse,  afford  the  foundation  upon  which  a 
judgment  or  decree  must  necessarily  rest.  If  a  re- 
sponsive pleading  supplies  material  averments  that 
have  been  omitted  by  an  adverse  party,  so  that  the 
essential  facts  are  thus  set  forth  with  sufficient  par- 
ticularity to  uphold  a  judgment  or  decree  based 
thereon,  the  question  of  who  so  makes  the  indispen- 
sable averment  is  unimportant,  though  the  order  of 
pleading  may  be  irregular.  Thus  in  31  Cyc.  714,  it  is 
said : 

*'If  a  necessary  allegation  is  omitted  from  a  plead- 
ing, and  the  missing  allegation  is  either  alleged  or 
admitted  by  the  pleading  of  the  adverse  party  the 
defect  is  cured.  ^  * 

So,  too,  in  Dice  v.  McCatUey,  25  Or.  471  (36  Pac 
530),  in  referring  to  an  ambiguity  in  the  delineation  of 
a  border  to  real  property,  set  forth  in  an  initiatory 
pleading,  Mr.  Justice  Bean  observes : 

'*The  only  uncertainty  in  the  description  contained 
in  the  complaint  is  the  north  boundary,  and  that  is 
obviated  by  the  answer.*' 

To  the  effect  that  omitted  averments  may  be  sup- 
plied by  the  allegations  of  an  adverse  party,  see,  also. 
Turner  v.  Corbett,  9  Or.  79 ;  Ferrera  v.  Parke,  19  Or. 
141  (23  Pac.  883) ;  State  ex  rel.  v.  Downing,  40  Or.  309 
(58  Pac.  863,  66  Pac.  917) ;  Catlin  v.  Jones,  48  Or.  158 
(85  Pac.  515) ;  Homefius  v.  Wilkinson,  51  Or.  45  (93 
Pac  474). 

3.  The  answer  herein  admits  the  defendant  entered 
into  an  agreement  with  the  Walker  Warehouse  Com- 
pany, and  sets  forth  a  copy  of  the  lease  which  gives  a 


664  Tbeadgold  v.  Willabd.  [81  Or. 

complete  description  of  the  demised  premises.  The 
defendant's  pleading  therefore  remedies  the  defective 
averment  of  the  complaint  in  respect  to  the  lack  of 
proper  description  of  the  land,  and  renders  harmless 
the  action  of  the  court  in  overruling  the  demurrer. 

Eeviewing  the  refusal  to  direct  a  verdict  for  the 
plaintiff,  the  testimony  shows  that  the  Walker  Ware- 
house Company,  a  corporation,  claiming  to  be  the 
owner  of  the  tide-land  in  front  of  and  abutting  upon 
the  north  end  of  the  lot  described  in  the  lease,  built 
on  such  shoals  a  wharf  the  outer  or  north  line  of  which 
extended  to  navigable  water  in  the  Coquille  Biver. 
Chris  Easmussen,  the  owner  of  such  lot,  commenced  a 
suit  against  the  corporation  to  quiet  his  title  to  the 
premises,  alleging  in  his  complaint  that  the  tide-land 
abutting  thereon  was  a  part  thereof,  and  on  November 
16,  1912,  he  secured  a  decree  enjoining  those  defend- 
ants and  all  persons  claiming  or  to  claim  by,  through, 
or  under  them,  or  either  of  them,  from  driving  any 
piles  between  the  north  line  of  such  lot  and  the  ship 
channel  in  that  river,  and  also  restraining  any  interfer- 
ence with  that  plaintiff's  rights  or  privileges  in  or  to 
the  tide-land,  from  which  decree  those  defendants  ap- 
pealed. The  corporation  thereafter,  and  on  May  6, 
1913,  leased  to  Willard  the  premises  so  described  for 
the  use  of  which  he  paid  the  first  installment  of  rent 
in  advance.  The  defendant  made  a  small  log  raft, 
which,  floating  with  the  tides,  rested  against  the  north 
line  of  piling  of  the  wharf,  though  the  raft  was  fas- 
tened to  a  wharf  immediately  east  of  the  one  men- 
tioned. The  latter  wharf  and  a  warehouse  thereon 
were  also  built  by  the  corporation  in  front  of  and  abut- 
ting upon  lot  1  in  block  3  of  Woodland  Addition  to 
Bandon,  which  real  property  was  owned  by  Mr. 
Kronenberg.    From  the  raft   to  the  west  wharf  the 
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defendant  placed  an  incline,  or  gang-plank,  over  which 
passengers  went  and  freight  was  carried  to  and  from 
Willard 's  steamboat,  and  such  means  was  used  by 
him  for  that  purpose  eight  months,  and  until  the  decree 
appealed  from  in  the  suit  referred  to  was  affirmed: 
Rasmussen  v.  Walker  Warehouse  Co.,  68  Or.  316  (136 
Pac.  661).  Thereupon  the  defendant  herein  was  noti- 
fied by  the  corporation  to  surrender  possession  of  the 
leased  premises.  For  seven  months  he  never  paid  any 
rent  and  refused  to  make  any  remuneration  on  account 
thereof,  whereupon  the  corporation  assigned  the  claim 
to  the  plaintiff  herein,  who  instituted  this  action  to 
recover  the  remainder  alleged  to  be  due. 

G.  T.  Treadgold  testified  that  on  May  6, 1913,  when 
the  lease  was  made,  the  Walker  Warehouse  Company 
was,  and  ever  since  the  year  1911  had  been,  in  pos- 
session of  the  wharf  and  the  wharfage  right  in  front  of 
lots  1  and  2  in  block  3  in  the  addition  specified;  that 
in  the  eight  months  during  which  the  defendant  oceu- 
pied  the  demised  premises  pursuant  to  the  terms  of  the 
written  agreement  he  never  denied  his  liability  to  the 
corporation  or  offered  to  surrender  to  it  the  possession 
of  the  property. 

Chris  Basmussen,  the  party  who  secured  the  decree 
against  the  Walker  Warehouse  Company,  testified  that 
about  May  6, 1913,  the  defendant  herein  applied  to  him 
for  permission  to  use  the  wharfage  right  in  front  of 
lot  2,  and  was  informed  by  the  witness  that  the  prop- 
erty was  in  litigation,  and  until  a  final  decree  was  ren- 
dered nothing  could  be  done  by  him  in  the  matter.  On 
cross-examination  Mr.  Basmussen  stated  he  did  not 
tell  the  defendant  he  could  not  use  the  property,  nor 
did  the  witness  object  to  the  steamboat  being  tied  by 
Willard  at  that  place* 
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The  defendant  testified  that  after  making  the  agree- 
ment with  the  corporation  he  learned  an  injunction 
had  been  issued,  whereui>on  he  notified  the  agent  of 
the  Walker  Warehouse  Company  of  what  he  had  been 
informed,  and  thereupon  obtained  from  the  agent  of 
Mr.  Kronenberg  permission  to  tie  his  log  raft  to  the 
east  wharf;  that  the  witness  never  took  possession  of 
any  property  under  the  terms  of  the  written  lease,  and 
that  he  had  never  been  evicted  by  Basmussen. 

4-8.  Notwithstanding  the  sworn  statements  of  this 
witness,  which  declarations  seem  to  voice  his  opinion 
of  the  law  governing  his  rights,  the  physical  fact  re- 
mains that  for  eight  months  he  occupied  the  demised 
premises.  By  accepting  the  written  agreement  he  is 
estopped  from  controverting  his  landlord's  title  while 
he  retained  possession  of  ilie  wharfage  rights  which 
he  secured  by  the  lease :  Section  798,  subd.  5,  L.  0.  L. ; 
Jones  V.  Dove,  7  Or.  467 ;  Rouse  v.  Riverton  Coal  Co., 
71  Or.  154  (142  Pac.  343).  The  estoppel  ceases,  how- 
ever, when  the  tenant  surrenders  to  the  landlord  pos- 
session of  the  demised  premises :  Bertram  v.  Cook,  44 
Mich.  396  (6  N.  W.  868).  Such  relinquishment  must 
be  complete,  open  and  made  in  good  faith,  nothing 
short  of  which  will  sufiSce :  Hagar  v.  Wikoff,  2  Okl.  580 
(39  Pac.  281) ;  Shy  v.  Brockhause,  7  Okl.  35  (54  Pac 
306).  The  west  wharf  leased  by  the  corporation  in 
this  instance  rested  upon  piles  driven  into  the  mud- 
flats, and  hence  the  structure  was  a  part  of  the  realty 
which  could  be  held  in  subordination  to  some  superior. 
If,  therefore,  the  defendant  took  possession  under  the 
terms  of  the  agreement  of  any  part  of  the  west  wharf, 
the  relation  of  landlord  and  tenant  was  created  be- 
tween the  parties :  Beck  v.  Grain  Co.,  131  Iowa,  62,  64 
(107  N.  W.  1032,  1033,  7  L.  B.  A.  (N.  S.)  930).  In 
deciding  that  case  Mr.  Justice  Ladd  says : 
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*'The  landlord  may  not  have  any  interest  in  the  title 
to  the  demised  premises,  but  whether  he  has  or  not  can- 
not be  questioned  by  the  tenant  before  the  expiration 
of  his  lease,  and  whilst  in  possession  under  it,  unless 
based  upon  some  distinct  and  independent  claim  to  the 
land.^^ 

A  tenant  who  enters  into  possession  of  demised 
premises  pursuant  to  the  terms  of  a  lease  can  escape 
liability  for  rent  thereunder  only  by  being  evicted  by 
the  holder  of  the  paramount  title  or  by  compulsory 
attornment  to  him,  or,  when  notified  of  the  assertion  of 
such  superior  right,  by  surrendering  possession  to  his 
landlord :  Jones,  Land.  &  Ten.,  §  701.  This  author  in 
that  section  of  his  work  remarks : 

**For  a  tenant  who  admits  the  execution  of  a  lease 
to  defend  an  action  for  rent,  it  is  necessary  for  him  to 
allege  either  that  he  had  not  entered  under  the  lease, 
or  that  he  had  been  evicted  by  a  paramount  title  or 
that  possession  had  been  surrendered.^' 

In  George  v.  Putney,  4  Cusk  (Mass.)  351,  354  (50 
Am.  Dec.  788),  Mr.  Justice  Wilde,  speaking  for  the 
court,  says: 

**In  an  action  for  the  recovery  of  rent  reserved  in 
a  lease  by  the  lessor  against  the  lessee,  the  defendant 
is  not  allowed  to  plead  nil  habuit  m  tenementis;  for 
he  is  estopped  to  deny  the  lessor's  title,  by  whose  per- 
mission he  has  entered  upon  and  occupied  the  prem- 
ises. And  this  is  not  a  mere  technical  rule,  but  is  con- 
formable to  the  contract  between  the  parties;  for  so 
lon^  as  the  lessee  is  not  disturbed  in  his  occupation 
he  IS  bound  by  the  contract  to  pay  the  rent,  whether 
the  lessor's  title  be  defective  or  not.  But  it  is  equally 
well  settled  that,  if  the  lessee  is  disturbed  in  his  occu- 
pation by  a  party  having  a  title  paramount  to  that  of 
his  lessor,  so  that  he  cannot  legally  continue  his  occu- 
pation under  the  lessor,  without  rendering  himself 
Uable  as  a  trespasser  to  the  other  party,  he  may  yield 
the  possession,  and  take  a  new  lease  under  him,  or  he 
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may  abandon  the  possession ;  and  in  either  case  he  will 
thereafter  not  be  liable  to  pay  rent  to  the  original 
lessor.  Such  an  entry  and  disturbance  are  equivalent 
to  an  ouster.  ^ ' 

See,  also,  the  notes  to  the  case  of  Hodges  y.  Waters, 
4  Ann.  Cas.  106. 

9, 10.  The  plaintiff's  testimony  shows  that  the 
Walker  Warehouse  Company  was  in  the  actual  pos- 
session of  the  wharf  in  front  of  and  alfatting  upon  lot 
2  in  block  3  of  Woodland  Addition  to  Bandon,  Oregon, 
on  May  6, 1913,  when  the  lease  was  executed,  notwith- 
standing the  corporation  had  been  perpetually  en- 
joined from  intermeddling  with  the  property.  The 
taking  of  an  appeal  from  that  decree  and  the  giving 
of  a  supersedeas  bond  did  not  render  the  corporation 
immune,  while  the  appeal  was  pending,  from  prosecu- 
tion for  contempt  for  a  violation  of  the  injunction: 
1  Joyce,  Inj.,  §  283.  No  testimony  was  offered  tending 
to  substantiate  or  to  deny  the  averment  in  the  reply 
that  the  Walker  Warehouse  Company  by  agreement 
with  Basmussen  was  permitted  to  retain  possession  of 
the  property  leased  to  the  defendant  until  final  deter- 
mination of  the  cause  on  appeal.  In  the  absence  of 
such  proof,  however,  it  is  certain  that  Willard  was 
never  evicted,  nor  did  he  attorn  to  Basmussen ;  neither 
did  the  latter  object  to  the  defendant's  possession, 
Willard  testified  that  he  did  not  take  possession  of  the 
wharfage  rights  so  attempted  to  be  leased,  but  fast- 
ened his  log  raft  to  the  east  wharf  in  front  of  and 
abutting  upon  Mr.  Kronenberg's  lot.  This  raft  con- 
stantly lodged  against  the  outer  row  of  piling  in  the 
west  wharf ;  such  float  evidently  being  kept  in  that  posi- 
tion by  the  current  in  the  Coquille  Eiver.  It  will  be 
remembered  that  from  the  raft  an  inclined  plank  gang- 
way extended  to  the  west  wharf  whereby  passengers 
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were  permitted  to  pass,  and  freight  was  conducted  to 
and  from  the  defendant's  steamboat  to  and  over  such 
wharf  for  the  entire  eight  months  during  which  Wil- 
lard  occupied  the  premises.  Notwithstanding  the 
defendant's  testimony  that  he  did  not  take  possession 
of  the  wharfage  rights  under  the  terms  of  the  lease, 
his  sworn  statement  in  this  particular  was  evidently 
nothing  more  than  a  conclusion  of  law  based  upon  the 
assumption  that  because  the  raft  was  fastened  to  the 
east  wharf,  and  not  to  the  west  wharf,  he  did  not 
occupy  the  latter.  The  physical  fact  that  the  raft  con- 
stantly rested  against  the  west  wharf  to  which  it  was 
attached  by  the  gang-plank  overcomes  his  testimony, 
and  conclusively  shows  he  took  possession  of  and  occu- 
pied the  wharfage  rights  so  leased  to  him  during  the 
entire  time  specified. 

11.  When  a  cause  is  finally  submitted,  if  it  appears 
from  the  evidence  received  that  one  of  the  parties  is 
entitled,  as  a  matter  of  law,  to  a  particular  finding  of 
fact,  it  is  incumbent  upon  the  court  when  so  requested 
to  direct  a  verdict  to  that  effect:  Merrill  v.  Missouri 
Bridge  Co.,  69  Or.  588,  592  (140  Pac.  439,  441).  In 
deciding  that  case  Mr.  Justice  Eamsby  says : 

**When  there  is  no  conflict  in  the  evidence,  and  no 
dispute  as  to  the  material  facts  of  the  case,  the  question 
for  decision  is  for  the  court,  and  under  such  a  state  of 
facts  the  court  should  direct  the  jury  as  to  the  par- 
ticular verdict  that  they  should  find  in  accordance  with 
the  undisputed  evidence. ' ' 

See,  also,  the  cases  there  cited  in  support  of  the  lan- 
guage used.  , 

A  request  having  been  made  at  the  proper  time  for 
a  directed  verdict  for  the  plaintiff,  to  which  command 
the  evidence  shows  he  was  unquestionably  entitled,  as 
a  matter  of  law,  an  error  was  conamitted  in  denying 
such  solicitation. 
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The  jndgment  is  therefore  reversed,  and  the  plaintiff 
will  be  awarded  a  recovery  of  the  sum  demanded  in  th» 
complaint.  Bbvbbbbd.    Judgment  Bbndebbd. 

Mb.  Justice  Bsnbon,  Mb.  Justtob  Bubnbit  and  Mb. 
JuBTioB  McBbidb  concur. 


SnbmHted  on  briaf  HovoinlMr  1,  afflnned  NoTemlM  14,  191& 

NOBRIS  SAFE  &  LOCK  CO.  v.  WEAVEB.* 

(160  Pm.  807.) 

Bmnki  and  BaaUng— Stockboldan — Uatdlltr  tttt  Debts— Onuttto- 

Uonjtt  ProTlilon. 

1.  The  unendmeDt  to  Article  XI,  Section  B,  of  tbe  ConatitntioB 
(LawB  1913,  p.  S),  adding  thereto  the  proviiion  that  the  Btoekholden 
of  corporationa  and  joint-Btoek  eompaniea  eondoctiog  the  bniineu  of 
bankiDg  ghsll  be  individuallj  liable  for  the  benefit  of  depodton  to 
the  anoDnt  of  their  atock  at  par,  in  addition  to  the  par  value  of  anck 
abarea,  cannot  be  extended  to  include  creditor*  of  a  bank  tor  mar- 
ch and  tee  aold  to  it. 

Oonstltnttonal  Zjkv— Obligation  of  Oontracto. 

2.  An  amendmaot  to  Article  XI,  Section  S,  of  the  Conetltntian, 
adding  to  it  the  proviaiona  tbat  the  atockholden  of  eorporationa  and 
joint-atock  eompaniea  conducting  the  buaincaa  of  banking  ahall  be 
individually  liable  for  the  benefit  of  depoRiton  to  the  amount  of  their 
■tock  at  par  in  addition  to  the  par  value  of  aneh  aharea,  cannot  Impair 
the  obligations  of  a  aubacription  contract  made  before  ita  adoption 
and  while  Section  3  limited  the  liability  of  etockboldora  to  the  amoont 
of  their  stock  anbacribed  and  unpaid. 

Bank!  and  BanUng-^Actlotia  Against  StocklioMars— Pleading. 

3.  In  an  action  to  enforce,  againBt  alleged  atoekholdera  of  a  bank, 
payment  of  balance  doe  on  a  jndgment  recovered  by  plaintiff  against 
the  bank,  the  complaint  which  did  not  ahow  how  many  sharea  each 
'  *     '     '  BQbscribed,  and  how  much  remained  unpaid  upon  hie  aob- 

K>  that  the  court  might  knov  the  extent  of  the  award  to  b* 
lat  bim,  did  not  atate  a  eanae  of  action. 

Malheur ;  Dalton  Bioos,  Judge. 

aation  of  impairment  of  obligation  of  contract  by  ehango  of 
creditor  against  atockholder  is  diacuasod  in  a  note  in  I, 

f.a)  iiTi,  
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In  Banc.    Statement  by  Mb.  Justicb  Bubnbtt. 

This  is  an  action  by  the  Norris  Safe  &  Lock  Com- 
pany, a  corporation,  against  J.  B.  Weaver  and  others, 
to  enforce  against  alleged  stockholders  the  payment  of 
a  balance  due  upon  a  judgment  recovered  by  the  plain- 
tiff against  their  corporation.  After  stating  the  sale 
of  a  safe  to  the  concern,  the  rendition  of  judgment  for 
its  price,  the  return  of  an  execution  but  partially  sat- 
isfied, the  want  of  any  other  property  of  the  debtor, 
and  demand  upon  the  defendants  that  they  liquidate 
the  remainder  of  the  adjudicated  claim,  the  complaint 
contains  this  averment,  it  being  the  only  one  charging 
the  defendant : 

**That  on  the  said  twenty-third  day  of  November, 
1911,  and  at  and  during  the  time  when  the  said  debts 
and  liabilities  of  the  Citizens'  State  Bank  of  Ontario 
were  contracted,  accrued  and  incurred  by  the  said  cor- 
poration, and  the  safe  sold  to  said  corporation  and  ac- 
cepted by  the  same,  the  defendants  and  each  of  the 
defendants  was  a  stockholder  in  the  said  corporation  to 

the  amount  of shares  of  the  capital  stock  of  the 

said  corporation,  the  Citizens  *  State  Bank  of  Ontario.  * ' 

The  answer  tendered  the  general  issue  as  the  sole  de- 
fense. At  the  close  of  the  case,  the  trial  court  directed 
a  verdict  for  the  defendants,  and  from  the  consequent 
judgment  the  plaintiff  appeals. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac  xi). 

Aefibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  George  W.  Hayes. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  C.  McGonagill. 
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Mb.  Justiob  Bubkbtt  delivered  the  opinion  of  the 
court. 

1, 2.  When  the  obligation  was  incurred,  if  at  all,  it 
was  only  to  the  extent  of  implied  balances  on  their  sev- 
eral subscriptions  to  its  capital  stock  that  stockholders 
could  be  made  liable  for  the  debts  of  their  corporation. 
This  is  the  principle  enunciated  in  Article  XI,  Section 
3,  of  the  original  state  Constitution,  reading  as  follows : 

**The  stockholders  of  all  corporations  and  jointrSto(i 
companies  shall  be  liable  for  the  indebtedness  of  said 
corporation  to  the  amount  of  their  stock  subscribed  and 
unpaid,  and  no  more. ' ' 

A  different  rule  would  make  their  association  noth- 
ing more  than  a  mere  partnership,  wherein  each  mem- 
ber is  responsible  for  all  just  claims  against  it. 

By  the  plebiscite  of  November  5,  1912  (see  Laws 
1913,  p.  8),  this  part  of  the  organic  act  was  amended 
by  adding  to  it  this  language : 

*' Excepting  that  the  stockholders  of  corporations  or 
joint-stock  companies  conducting  the  business  of  bank- 
ing shall  be  individually  liable  equally  and  ratably  and 
not  one  for  another,  for  the  benefit  of  the  depositors 
of  said  bank,  to  the  amount  of  their  stock,  at  the  par 
value  thereof,  in  addition  to  the  par  value  of  such 
shares.  * ' 

Whatever  may  be  Ihe  meaning  of  this  provision  it 
certainly  cannot  be  extended  to  include  those  who  are 
not  depositors,  but  only  creditors  of  the  institution  for 
merchandise  sold  to  it.  Neither  can  it  be  made  to 
impair  the  obligation  of  a  subscription  contract  made 
before  its  adoption  so  as  to  double  the  original  liability. 
So  far  as  the  increased  responsibility  is  concerned,  the 
utmost  effect  it  can  have  is  to  operate  in  favor  of  the 
depositors  in  a  bank  incorporated  since  the  Constitu- 
tion was  so  amended.    Even  then  the  only  change  is  in 
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the  amount  and  not  in  the  basic  principle  of  the  claim 
against  the  stockholders. 

3.  In  an  action  of  this  sort,  therefore,  it  is  necessary 
to  show,  among  other  things,  not  only  for  how  many 
shares  each  defendant  subscribed,  but  also  how  much 
remains  unpaid  upon  his  subscription,  whether  meas- 
ured by  the  original  or  the  amended  constitutional  rule, 
so  that  the  court  may  be  made  aware  of  the  extent  of 
the  award  to  be  made  against  him.  The  complaint  is 
utterly  wanting  in  these  particulars,  and  hence  does 
not  state  a  cause  of  action.  For  aught  that  appears, 
each  defendant,  if  a  stockholder,  may  have  paid  to  the 
corporation  the  full  par  value  of  his  subscription  and 
an  equal  amount  besides.  Moreover,  the  testimony 
reported  as  part  of  the  bill  of  exceptions  reveals  no 
more  than  that  two  of  the  defendants  signed  some  kind 
of  paper,  which  is  not  in  evidence  and  the  absence  of 
which  is  not  legally  explained.  No  showing  whatever 
is  made  of  the  organization  of  a  corporation  or  the 
issuance  of  stock  to  anyone,  so  as  to  give  rise  to  the 
accountability  of  a  delinquent  stockholder. 

The  judgment  of  the  Circuit  Court  must  therefore 
be  affirmed*  Affibmsd. 


Ari^ed  October  2,  affirmed  NoTember  14,  1916. 

LEVY  V.  NEVADA-CALIFOENIA-OEEGON  BY.* 

(160  Pac.  808.) 

Principal  and  Agent-— Actlona—Issnes,  Proof  and  Variance. 

1.  Under  an  averment  that  plaintiff  himself  made  a  contract  with 
defendant  railway,  he  could  show  that  it  was  made  through  his  agent, 
though  the  agent  did  not  disclose  that  plaintiff  was  the  principal. 

^Authorities  passing  on  the  question  of  loss  of  profits  because  of 
inability  of  shipper  U>  fill  contract  for  sale  of  goods,  as  element  of 
damages  for  carrier's  breach  of  contract  to  furnish  cars,  are  collated 
in  notes  in  26  L.  B.  A.  (N.  8.)  1191;  44  L.  R.  A.  (K.  &)  643. 

81  Or.— 48 


674  LeTY  v.  NEYADA-GALIFOaNIA-OREGON  By.       [81  Or. 

Prtnclpal  and  Agent-— XTndiscloBed  Principal— Actions— Partiot. 

2.  Though  a  contract  was  made  hj  an  agent  who  did  not  diadoae 
his  principal,  the  principal  is  the  proper  party  in  hiterest,  and  maj 
maintain  action  for  breach  of  the  contract. 

Oarrlen — Ckmtracts — ^Breacli — ^Damages — ^Measore. 

3.  As  a  general  role,  damages  for  breach  of  a  carrier's  contract  to 
supply  cars  may  be  predicated  with  reference  to  all  that  was  in  the 
reasonable  contemplation  of  the  parties  in  performance  of  the 
agreement. 

Oarrlen— Contracts— ^Breach— Damages— Mteiore  of. 

4.  Under  a  contract  to  supply  cars  for  shipment  of  livestock,  which 
the  carrier  broke  by  delay  in  supplying  cars,  knowing  that  the  stock 
was  intended  for  sale  on  the  market  in  a  distant  city,  the  measure  of 
damages  is  not  the  amount  of  depreciation  at  the  point  of  shipment, 
but  the  depreciation  in  market  value  at  the  destination;  that  being 
within  the  reasonable  contemplation  of  the  parties. 

From  Lake:  Bebnabd  Daly,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  an  action  by  Henry  Levy  against  the  Nevada- 
California-Oregon  Eailway,  a  corporation. 

The  amended  complaint  contains  four  separate 
causes  of  action,  the  gravamen  of  each  of  which  is  that 
the  plaintiff  in  one  instance  and  his  assignors  in  the 
others  contracted  with  the  defendant  for  the  latter  to 
furnish  cars  at  a  station  on  its  railroad  in  which  to 
ship  livestock  for  the  San  Francisco  market;  but  that 
in  violation  of  the  agreement  the  defendant  failed  to 
supply  the  cars  until  a  later  date,  in  consequence  of 
which  delay  the  stock  to  be  transported  depreciated  in 
weight  and  quality  to  the  damage  of  the  shipper. 

The  defense  against  each  count  of  the  amended  com- 
plaint consists  in  general  denials,  and  the  affirmative 
charge,  in  substance,  that  if  the  animals  declined  in 
condition,  it  was  on  account  of  the  negligence  of  the 
person  in  charge  failing  to  give  them  sufficient  food 
and  proper  care  while  in  the  stockyards  of  the  defend- 
ant awaiting  shipment 
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The  new  matter  af  the  answer  is  denied  by  the  reply. 
The  jury  rendered  a  verdict  favorable  to  the  plaintiff, 
and  from  the  consequent  judgment  the  defendant 
appeals*  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  L.  F.  Conn  and  Mr.  James  Glynn,  with  an  oral 
argument  by  Mr.  Glynn. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  Lair  Thompson  and  Mr.  Arthur  D.  Hay,  with 
an  oral  arg^ument  by  Mr.  Thompson. 

Mr.  Justice  Bxtrnett  delivered  the  opinion  of  tiie 
court 

1,2.  Several  assignments  of  error  are  predicated 
upon  the  fact  that  the  court  allowed  testimony  to  the 
effect  that  the  agreement  with  the  defendant  was  made 
in  each  instance  by  an  agent  of  the  plaintiff  who  did 
not  disclose  his  principal,  the  contention  being  that 
under  the  averment  that  the  plaintiff  entered  into  the 
contract  it  is  not  admissible  to  show  that  the  compact 
was  really  made  between  the  defendant  and  an  agent 
of  the  plaintiff.  The  defendant's  argument  is  that,  in 
order  for  the  undisclosed  principal  to  recover  on  such 
a  stipulation,  it  would  be  necessary  to  aver  that  the 
contract  was  made  through  an  agent.  This  court  has 
held  to  the  contrary  in  Kitchen  v.  Holmes,  42  Or.  252 
(70  Pac.  830),  and  Smith  Meat  Co.  v.  Oregon  R.  <&  N. 
Co.,  59  Or.  206  (117  Pac.  303).  In  other  words,  if 
the  plaintiff  alleges  that  he  himself  made  the  contract, 
it  is  permissible  to  prove  that  he  did  this  by  an  agent. 
Cases  like  Baker  v.  Eglin,  11  Or.  333  (8  Pac.  280),  to 
the  effect  that  where  A  makes  a  contract  with  B  for 
the  benefit  of  C,  the  latter  may  bring  an  action  upon 
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it,  are  not  applicable  in  this  instance.  There  the  real 
party  in  interest  was  avowedly  C,  and  he  was  entitled 
to  litigate  in  his  own  name.  In  the  present  juncture 
if  in  fact  the  agreement  was  made  by  the  agent  acting 
for  his  principal,  the  latter  is  the  real  party  in  interest, 
and  the  proper  one  to  conduct  the  litigation. 

3, 4.  Another  class  of  errors  assigned  relates  to  the 
measure  of  damages.  The  defendant  contends  that  it 
is  the  difference  between  the  value  of  the  stock  at  the 
point  of  shipment  when  offered  for  transportation  and 
the  reasonable  worth  of  the  same  when  the  cars  were 
actually  furnished  at  the  same  place,  while  the  plain- 
tiff urges  that  it  is  the  difference  between  what  would 
have  been  the  market  value  at  the  place  of  destination 
and  the  real  worth  of  the  stock  at  the  time  they  arrived 
there.  In  brief,  the  defendant  contends  that  the  dam- 
ages should  be  measured  by  conditions  at  the  point  of 
shipment,  while  the  plaintiff  maintains  that  they  should 
be  governed  by  the  circumstances  at  the  place  of  des- 
tination. 

We  note  that  the  only  cause  of  complaint  is  the  delay 
in  furnishing  the  cars  where  the  stock  was  to  be  loaded 
as  the  parties  had  previously  agreed  upon.  No  charge 
is  made  that  the  animals  were  neglected  or  ill-treated 
en  route  to  San  Francisco.  We  observe,  also,  that  it 
is  alleged,  and  the  evidence  tended  to  show,  that  the 
cars  were  ordered  for  the  transportation  of  the  stock 
to  the  San  Francisco  market.  The  general  rule  is  that 
damages  may  be  predicated  with  reference  to  all  that 
was  in  the  reasonable  contemplation  of  the  parties  in 
the  performance  of  the  agreement.  It  may  be  con- 
ceded that  if  the  defendant  had  no  knowledge  or  notice 
of  the  purpose  for  which  the  cars  were  to  be  used,  or 
of  the  place  to  which  the  animals  were  to  be  forwarded, 
or  of  the  purpose  for  which  they  were  to  be  sent  therot 
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the  damages  ought  to  be  computed  by  the  rule  which 
the  defendant  suggests. 

But  here  it  is  alleged  and  the  evidence  shows  that 
it  was  within  the  contemplation  of  both  parties  that  the 
cars  were  to  be  used  to  transport  the  stock  to  the  San 
Francisco  market ;  that  is  to  say,  they  were  to  be  taken 
there  for  sale.  What  injury,  then,  naturally  flows 
from  the  neglect  of  the  defendant  to  carry  out  its 
agreement?  The  delay,  where  the  shipment  originated 
caused  a  depreciation  in  the  marketable  condition  of 
the  animals,  had  its  effect  on  their  condition  at  their 
destination,  and  rendered  them  less  valuable  there. 
As  stated  in  Chattanooga  So.  Ry.  Co.  v.  Thompson, 
133  Ga.  127,  131  (65  S.  E.  285,  287),  cited  by  the  de- 
fendant : 

*  *  Ordinarily,  in  a  suit  by  a  shipper  against  a  carrier, 
in  case  of  injury  to  or  loss  of  the  property  by  the  car- 
rier's fault,  the  carrier  is  required  to  make  compen- 
sation on  the  basis  of  the  value  at  the  place  of  des- 
tination.** 

In  that  case  the  court  refused  to  apply  that  rule  be- 
cause in  the  agreement  to  furnish  the  cars  there  was 
no  stipulation  about  any  destination  for  the  goods  to 
be  shipped  in  them.  The  court  there  properly  de- 
cided that  the  damages  should  be  computed  as  at  the 
place  of  shipment,  because  there  was  no  destination  or 
particular  market  within  the  contemplation  of  the  par- 
ties. In  St.  Louis  S.  W.  Ry.  Co.  v.  Musick,  35  Tex. 
Civ.  App.  591  (80  S.  W.  673),  noted  in  the  defendant's 
brief,  the  trial  court  charged  the  jury  thus : 

'*If  you  find  for  plaintiff,  the  measure  of  damages 
will  be  the  difference,  if  any,  between  the  market  value 
of  the  cattle  when  they  should  have  arrived  at  Iheir 
destination  and  when  they  did  arrive,  and  also  such 
damages,  if  any,  as  said  cattle  may  have  sustained  by 
the  unreasonable  and  negligent  delay  on  the  part  of 
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defendant  in  furnishing  cars  and  shipping  said  cattle 
after  said  cattle  had  been  received  by  defendant  for 
shipment.  ^  * 

The  Court  of  Civil  Appeals  of  Texas  held  this  erro- 
neous because  it  authorized  double  damages.  In  other 
words  the  two  clauses  of  the  charge  were  in  legal  effect 
duplicates,  as  the  precedent  is  applied  to  the  instant 
contention.  Where  there  is  a  market  value  of  prop- 
erty intended  for  sale,  that  is  the  standard  by  which 
depreciation  of  it  must  be  measured,  and  that  was  the 
ultimate  question  to  be  determined  in  that  case,  no 
matter  what  was  the  cause  of  the  decline.  So  here, 
the  parties  had  in  view  the  accomplishment  of  a  certain 
plan  by  the  plaintiff,  namely,  the  delivery  of  sheep 
and  lambs  in  San  Francisco  for  market  purposes. 
That  which  rendered  them  less  valuable  for  that  pur- 
pose is  what  would  cause  damage,  and  hence  it  was 
proper  to  instruct  the  jury  to  consider  how  much  less 
they  were  worth  than  the  market  value  by  reason  of 
the  damage  caused  by  the  defendant's  delay.  The 
instruction  of  the  court  on  that  subject  here  follows : 

'  *  The  damage  in  each  cause  of  action  in  this  case  will 
be  determined  without  any  regard  to  rise  or  fall  in 
the  sheep  or  lamb  market  in  San  Francisco  during  the 
delay  in  furnishing  cars  alleged  in  each  cause  of  action 
in  the  complaint,  if  you  find  there  was  any  such  delay, 
and  without  regard  to  any  delay  en  route  between  the 
place  where  each  shipment  originated  and  its  destina- 
tion. The  measure  of  damages,  if  any  you  find,  will 
therefore  be  the  difference  between  the  reasonable 
market  value  of  the  livestock  described  in  each  cause 
of  action  set  forth  in  the  complaint  at  the  time  and 
in  the  condition  such  stock  would  have  arrived  in  San 
Francisco  if  the  Nevada-Califomia-Oregon  Railway 
had  furnished  cars  according  to  the  contract  alleged  in 
each  cause  of  action,  if  you  find  such  contract  to  have 
been  made,  and  the  decreased  reasonable  market  value, 
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if  you  find  there  was  any  decrease,  at  the  time  and 
in  the  condition  said  livestock  did  arrive  in  San  Fran- 
cisco, taking  into  consideration  only  loss  in  weight  and 
quality,  if  any,  of  the  lambs  or  sheep,  directly  due  to 
the  delay,  if  any,  of  the  defendant  railroad  in  furnish- 
ing cars  in  which  to  move  said  stock,  and  without 
regard  to  any  fluctuation  in  the  price  of  lambs  or  sheep 
in  the  San  Francisco  market,  or  delay,  if  there  was 
any,  after  the  livestock  was  loaded  on  the  cars.  In 
other  words,  the  damage,  if  any,  is  the  loss  in  reason- 
able market  value  due  solely  to  loss  in  weight  or  deteri- 
oration in  quality  of  the  lambs  and  sheep  because  of 
delay,  if  any,  on  the  part  of  the  defendant  in  furnish- 
ing cars,  if  you  find  defendant  agreed  to  furnish  cars 
as  alleged.  If  you  find  plaintiff  is  entitled  to  recover 
damages  from  defendant,  you  will  include  in  your  ver- 
dict the  reasonable  value  of  any  hay  or  feed  neces- 
sarily fed  to  said  livestock,  and  the  reasonable  value, 
if  any,  of  necessary  care  and  attention  bestowed  upon 
said  livestock  during  the  delay,  if  any  you  find,  in  pro- 
viding cars  for  shipment,  but  in  no  event  can  you  find 
for  plaintiff  damages  in  excess  of  the  sum  prayed  for. ' ' 

The  trial  judge  very  carefully  excluded  from  the  con- 
sideration of  the  jury  anything  about  fluctuations  in 
the  price  of  the  stock  and  limited  the  jurors  solely 
to  the  consideration  of  loss  in  weight  or  deterioration 
in  quality  of  the  stock  caused  by  the  delay  of  the  de- 
fendant in  furnishing  the  cars  as  agreed.  Other  cases 
applicable  are  McManus  v.  Chicago  &  Great  Western 
Ry.  Co.,  156  Iowa,  359  (136  N.  W,  769) ;  Texas  &  Pac. 
Ry.  Co.  V.  Nicholson,  61  Tex.  491 ;  Newport  News  etc. 
Co.  V.  Mercer,  96  Ky,  475  (29  S.  W.  301) ;  New  York 
etc.  R.  R.  Co.  V.  Estilh  147  U.  S.  591  (37  L.  Ed.  292, 
13  Sup.  Ct.  Eep.  444). 

The  following  precedents  cited  by  the  defendant  are 
distinguishable :  Richey  v.  Northern  Pac.  Ry.,  110  Minn. 
347  (125  N.  W.  897),  was  where  no^place  of  destination 
was  mentioned,  and  it  was  held  that  the  damages  must 
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be  governed  by  conditions  at  the  place  of  shipment. 
In  Gulf,  C.  d  8.  F.  Ry.  v.  Hume,  87  Tex.  211  (27  S.  W. 
110),  it  was  held  that  if  the  shipment  of  stock  is  not 
made  for  a  certain  market,  but  for  pasturage  only  at 
the  point  of  destination,  the  damage  is  referable  to 
the  decline  in  intrinsic  rather  than  market  value  of  the 
chattels  caused  by  the  delay.  In  other  words,  the 
element  of  market  conditions  was  not  within  the  con- 
templation of  the  parties.  Galveston,  H.  d  8.  A.  Ry. 
Co.  V.  Thompson  (Tex.  Civ.  App.),  44  S.  W.  8,  was 
also  a  case  where  stock  was  shipped  to  pasture  and 
not  to  market.  Dawson  v.  Quincy  etc.  R.  Co.,  138  Mo. 
App.  365  (122  S.  W.  335),  was  an  instance  where  the 
plaintiff  shipped  two  carloads  of  cattle  from  Trindle, 
Missouri,  to  Chicago.  The  train  was  delayed  in  ar- 
rival. The  trial  court  instructed  the  jury  that  the 
defendant  was  liable:  (1)  For  any  loss  to  plaintiff 
occasioned  by  decline  in  the  market  at  Chicago  between 
the  time  plaintiff's  cattle  should  have  arrived  and  the 
time  they  did  arrive;  (2)  for  any  shrinkage  in  the 
weight  of  the  cattle  over  and  above  what  was  ordinary 
and  usual  in  such  cases;  (3)  for  any  loss  to  plaintiff 
occasioned  by  the  stale  appearance  of  the  cattle  caused 
by  the  delay.  The  Kansas  City  Court  of  Appeals  held 
that  this  was  a  correct  statement  of  the  law,  but  that 
as  to  the  first  and  third  elements  there  was  no  proof, 
and  consequently  reversed  the  case,  but  it  will  be  ob- 
served that  it  expressly  recognized  as  an  element  of 
damages  the  shrinkage  in  the  weight  of  the  cattle 
caused  by  the  delay  of  the  carrier.  8outhern  Kansas 
Ry.  Co.  V.  O'Loughlin  Land  &  Cattle  Co.,  60  Tex  Civ. 
App.  91  (127  S.  W.  568),  was  a  case  where  the  trans- 
portation company  refused  to  deliver  the  cars  for  so 
long  a  time  that  the  owner  was  compelled  to  sell  the 
goods  at  the  place  of  shipment.    Under  those  circum^ 
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stances,  there  being  no  transportation  whatever,  the 
court  held  that  the  measure  of  damages  was  the  differ- 
ence between  the  market  value  at  the  destination  and 
the  same  value  at  the  shipping  point  less  freight.  There 
the  feature  of  the  stock  arriving  at  the  market  was  not 
open  for  consideration,  because  it  was  utterly  absent. 

In  the  present  juncture,  if  nothing  else  were  shown, 
we  might  well  say  that  the  failure  to  furnish  cars  at 
the  appointed  time  worked  out  its  full  hurt  at  the  point 
of  shipment ;  that  it  accomplished  there  all  it  could  in 
depreciation  of  the  intrinsic  worth  of  the  animals; 
that  it  could  have  no  subsequent  effect  upon  them ;  and 
that,  hence,  the  damage  must  be  assessed  according 
to  their  lessened  value  where  they  were  delivered  to 
the  carrier.  This,  however,  leaves  out  of  view  the 
feature  that  cars  were  to  be  furnished  to  carry  the 
sheep  to  a  specified  market,  not,  indeed,  to  meet  a  cer- 
tain price  prevalent  there  on  a  particular  day,  but 
still  to  be  sold  there.  That  was  the  end  to  be  attained, 
and  it  was  known  to  the  defendant.  It  contracted 
accordingly.  Any  shortcoming  of  the  carrier,  there- 
fore, alleged  and  established,  which  operated  to  impair 
the  plaintiff's  fruition  of  the  purpose  taken  into  ac- 
count by  both  parties  to  the  agreement,  constitutes 
ground  for  damage.  The  remedy  ought  to  correspond 
in  scope  with  the  previously  known  plan  which  the 
defendant  disarranged  by  its  failure  to  co-operate  as 
it  promised. 

Here  we  have  within  the  contemplation  of  the  par- 
ties the  purpose  of  making  the  shipment  to  the  San 
Francisco  market.  We  have  not  only  the  delay  of 
the  defendant  to  supply  the  cars  for  that  purpose,  but 
we  also  have  present  the  fact  that  later  on  the  stock 
was  actually  transported  to  the  destination.  The 
measure  of  damage  naturally  flowing  from  these  cir- 
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cumstances  is  the  difference  between  the  value  of  such 
stock  in  the  condition  in  which  they  would  have  arrived 
at  San  Francisco  if  the  cars  had  been  furnished 
promptly  as  agreed  and  their  actual  value  in  the  con- 
dition in  which  they  did  arrive.  The  other  errors 
complained  of  either  were  not  assigned,  or  were  not 
presented  in  the  brief;  hence  they  must  be  considered 
as  waived. 
The  judgment  is  affirmed.  Apfibmed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Beah  and 
Mb.  Justice  Harris  concur. 


Hotion  to  dismiss  appeal  aUowed  November  81,  1916w 

BELL  V.  FLEMING. 

(160  Pac.  1150.) 

Appeal  and  Error— Record — ^Time  for  Filing— Evidence. 

1.  Where  an  appeal  was  perfected  in  accordance  with  Section  550, 
Bubdivision  4,  L.  O.  L.,  on  April  19thy  the  trial  court  had  no  author- 
ity,  under  Section  554,  requiring  the  transcript  to  be  filed  within  30 
days  after  the  appeal  is  perfected,  to  enter  an  order  on  May  27tli 
extending  the  time  to  file  the  transcript. 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

This  is  an  action  by  Seymour  H.  Bell  against  J.  C. 
Fleming,  in  which  plaintiff  obtained  a  judgment  and 
defendant  appeals.  Eespondent  moves  to  dismiss  the 
appeal  on  the  ground  stated  in  the  opinion  of  the  court. 
Motion  allowed  and  appeal  dismissed.       Dismissed. 

Mr.  Leon  W.  Behrman  and  Mr.  Maurice  W.  Seitz, 
for  the  motion. 

Mr.  Cicero  M.  Idleman,  contra. 
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Opinion  Pbb  Cubiam. 

This  is  a  motion  to  dismiss  an  appeal  on  the  gronnd 
that  an  order  of  the  trial  conrt  enlarging  the  time 
within  which  to  file  the  transcript  on  appeal  was  not 
made  while  that  conrt  retained  jurisdiction  of  the 
cause.  An  inspection  of  the  papers  sent  up  in  this 
cause  shows  that  on  February  15,  1916,  the  plaintiff 
secured  a  judgment  against  the  defendant;  that  on 
April  4th  following  a  notice  of  appeal  was  served  and 
filed  by  defendant's  counsel,  who  10  days  thereafter 
also  served  and  filed  an  undertaking  on  appeal.  No 
objections  to  the  sufficiency  of  the  sureties  on  the  un- 
dertaking appear  to  have  been  made,  and  hence  the 
appeal  became  perfected  April  19,  1916:  Section  550, 
subd.  4,  L.  0.  L.  The  appellant  was  allowed  thereby 
30  days  from  the  latter  date,  or  until  May  19th,  in 
which  to  file  his  transcript  on  appeal:  Section  554, 
L.  0.  L.  The  order  extending  the  time  in  which  to  file 
the  transcription  was  not  made  until  May  27,  1916. 

The  trial  court  had  lost  jurisdiction  of  the  cause, 
and  hence  the  motion  is  allowed*  Dismissed. 


Argaed  October  80,  appeal  dismissed  November  21,  1916. 

FEENCH  V.  McKEAN. 

(160  Pac.  1151.) 

Ajn^eal  and  Error— Proceedings  to  Transfer  Oanse— Notice  of  Appeal 
—Persons  Entitled— "Adverse  Party." 
1.  Under  Section  550,  L.  O.  L.,  requiring  notice  of  appeal  to  be 
serred  on  such  adyerse  party  or  parties  as  have  appeared,  an  appeal 
hj  a  defendant  from  a  decree  enjoining  enforcement  of  the  judgment 
will  be  dismissed  where  a  codeiendant  of  the  appellant  who  would 
be  compelled  to  pay  the  judgment  in  case  of  reversal  of  the  decree 
appealed  from  is  not  served  with  process;  an  "adverse  party,"  within 
Section  550,  being  one  whose  interest  in  relation  to  the  judgment  or 
decree  is  in  conflict  with  the  modification  or  reversal  sought  by  the 
appeal. 
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From  Sherman :  David  E.  Pabksb,  Jndge. 

This  is  a  snit  in  equity  by  L.  E.  French  against  J.  0. 
McKean,  as  sheriff  of  Sherman  County,  Oregon, 
George  E.  Quiggle,  S.  Schupbach,  C.  E.  Johnson  and 
W.  L.  Cooper,  in  which  the  plaintiff  was  successful  in 
securing  a  decree,  and  the  defendant  W.  L.  Cooper  ap- 
peals. At  the  trial  on  the  merits,  the  plaintiff-re- 
spondent moves  to  dismiss  the  appeal  on  the  ground 
set  forth  in  the  opinion  of  the  court. 

Appsal  Dismibssd. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  B.  Hosford  and  Mr.  Roy  J.  Baker,  with  an 
oral  argument  by  Mr.  Hosford. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  L.  Cooper,  in  pro.  per. 

In  Banc.  Mb.  Justice  Bean  delivered  the  opinion 
of  the  court 

At  the  threshold  of  the  case  counsel  for  plaintiff 
challenge  the  jurisdiction  of  this  court  to  review  the 
decree  appealed  from,  for  the  reason  that  the  notice 
of  appeal  was  not  served  upon  all  of  the  adverse  par- 
ties who  have  appeared  in  the  suit.  It  appears. from 
the  record  that  plaintiff,  French,  instituted  a  suit  and 
obtained  a  decree  in  the  Circuit  Court  of  the  State  of 
Oregon  for  Sherman  County  against  all  of  the  defend- 
ants herein,  declaring  a  certain  judgment  and  decree 
in  favor  of  C.  E.  Johnson,  plaintiff  therein,  and  against 
L.  E.  French,  Harriet  E.  French,  George  E.  Quiggle, 
S.  Schupbach,  Sarah  Schupbach,  W.  C.  Eepass,  Flor- 
ence Eepass;  Emil  Thielhom,  H.  G.  Kemp,  Ben  Bi- 
vich,  Sarah  Kivich,  and  Sam  Chavis,  defendants  there- 
in,  for  the  sum  of  $500,  with  interest  at  10  per  cent  per 
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ammm  and  $150  attorney  fees  and  $31.25  costs,  fully 
paid  and  satisfied,  and  enjoining  the  enforcement 
thereof  on  execution;  that  by  the  decree  so  enjoined  it 
was  provided  for  a  sale  of  real  estate  upon  the  fore- 
closure of  a  mortgage,  and  further  decreed  that  the 
plaintiff  therein  have  execution  against  L.  R.  French, 
Geo.  E.  Quiggle,-  S.  Schupbach,  H.  G.  Kemp  and  Ben 
Kivich  for  any  balance  that  remained  unpaid  after  the 
application  of  the  proceeds  of  such  sale. 

In  the  present  suit  upon  this  appeal  the  notice  was 
served  upon  plaintiff,  L.  R.  French,  but  was  not  served 
upon  any  of  the  defendants.  Section  550,  L.  0.  L., 
provides  in  so  far  as  it  is  here  applicable  : 

''An  appeal  shall  be  taken  and  perfected  in  the  man- 
ner prescribed  in  this  section,  and  not  otherwise.  *  * 
If  the  appeal  is  not  taken  at  the  time  the  decision,  or- 
der, judgment,  or  decree  is  rendered  or  given,  then 
the  party  desiring  to  appeal  may  cause  a  notice,  signed 
by  himself  or  attorney,  to  be  served  on  such  adverse 
party  or  parties  as  have  appeared  in  the  action  or  suit, 
or  upon  his  or  their  attorney,  at  any  plbce  in  the 
state,''  etc. 

S.  Schupbach  appeared  and  filed  an  answer  in  the 
cause,  and  plaintiff  contends  that  notice  of  appeal 
should  have  been  served  upon  this  defendant.  The 
judgment  enjoined  by  the  decree  appealed  from  was 
against  Schupbach,  and  if  the  decree  should  be  re- 
versed and  the  judgment  reinstated  Schupbach 's  in- 
terest would  be  affected,  as  according  to  the  adjudica- 
tion he  would  be  required  to  pay  the  amount,  and  the 
notice  of  appeal  should  have  been  served  upon  him. 
'  An  adverse  party,  within  the  meaning  of  Section 
550,  L.  0.  L.,  is  a  party  whose  interest  in  relation  to 
the  judgment  or  decree  is  in  conflict  with  the  modifica- 
tion or  reversal  sought  by  the  appeal :  Conrad  v.  Pa- 
cific Packing  Co.,  34  Or.  342  (49  Pac.  659,  52  Pac.  1134, 
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57  Pac.  1021) ;  LUlietUhal  v.  Caravita,  15  Or.  339  (15 
Pac.  280);  Alliance  Trust  Co.  v.  O'Brien,  32  Or.  333 
(50  Pac.  801,  51  Pac.  640).  This  is  a  jurisdictional 
matter,  and  the  court  has  no  discretion  to  exercise: 
Lane  v.  Wentworth,  69  Or.  245  (133  Pac  349).  It 
was  said  in  the  latter  case : 

*'It  has  constantly  been  determined  by  this  court 
that,  although  parties  are  both  plaintiffs  or  both  de- 
fendants, yet  if  an  appeal  would  unfavorably  affect  the 
rights  of  one  of  them,  as  determined  by  the  decree  ap- 
pealed from,  he  is  an  adverse  party  as  respects  his 
coplaintiff  or  codef  endant,  and  that  the  jurisdiction  of 
this  court  depends  upon  service  of  the  notice  upon  all 
such  parties.  * ' 

The  fact  that  Schupbach  claimed  to  be  interested  in 
the  suit  in  another  capacity  would  not  change  his 
status  as  to  the  judgment. 

The  appeal  is  dismissed.  Dismissbd. 


Argued  September  27,  reversed  and  diflmissed  November  21,  191^ 

MOFFITT  V.  SALEM. 

(160  Pac.  1152.) 

Municipal  Oorporations— Becovary  of  Banaflt  Aaseasmaiii— Y^uttarF 
Payment. 

1.  Where  plain tiif  paid  a  benefit  assessment  to  have  the  lien  on 
his  lots  discharged  so  that  he  might  make  a  sale  of  the  property,  and 
he  was  not  entrapped  by  sudden  pressure  of  city's  agent  into  mak- 
ing the  payment,  and  was  not  without  other  remedy,  his  payment  was 
voluntary. 

Municipal  Oorporationa— Pnblic  Improvemanti     Aimmmmt  of  Bene- 
fits—Bafnnd— Parties  Bititled. 

2.  Plaintiff  voluntarily  paid  a  benefit  assessment^  nnder  an  agree- 
ment with  tho  Aity  treasurer  to  return  it  if  illegal,  and,  the  assess- 
ment being  declared  void.  City  Charter  of  City  of  Salem,  Section  52, 
was  amended  to  authorize  the  return  of  the  assessment  to  the  reeord 
owners  of  property  when  the  amendment  was  adopted.  Held,  that 
the  right  to  recover  money  voluntarily  paid  in  discharging  a  void 
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tax  muBt  be  found  in  a  statute  or  ordinance  authorizing  it,  and  the 
agreement  with  the  city  treasurer  was  invalil,  and  therefore  plain- 
tiff's grantees,  and  not  plaintiff,  were  the  proper  parties  to  receive 
the  money. 

[As  to  recoTory  by  taxpayer  of  taxes  paid,  see  notes  in  22  Ant 
Dec.  519;  45  Am.  Dec  164;  94  Ant  St.  Bep.  425.] 

From  Marion :  Pbbcy  R.  Kelly,  Judge. 

Department  2.    Statement  Peb  Cubiam. 

TMs  is  an  action  by  A.  T.  Moffitt  against  the  City  of 
Salem. 

The  complaint  charges : 

* '  That  at  all  times  hereinafter  mentioned  defendant, 
the  City  of  Salem,  was  and  now  is  a  municipal  corpo- 
ration, duly  and  regularly  incorporated,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Oregon ;  that  on  and  between  the  thirteenth  day  of 
October,  1911,  and  the  tenth  day  of  November,  1911,  de- 
fendant received  from  A.  T.  Moffitt  the  sum  of  $115.44, 
to  and  for  the  use  of  plaintiff;  that  thereafter  and 
prior  to  the  commencement  of  this  suit  plaintiff  duly 
demanded  payment  thereof  from  the  defendant,  but 
said  defendant  failed,  neglected  and  refused  to  pay  the 
same  to  plaintiff  or  any  part  thereof.  * ' 

The  answer  admits  the  incorporation  of  the  defend- 
ant, but  denies  all  other  allegations  above  set  forth. 
For  a  further  defense  it  is  stated  that  the  defendant 
is  a  municipal  corporation;  that  its  common  council 
enacted  and  the  mayor  approved  ordinances  numbered 
821  and  876  the  twenty-seventh  day  of  June,  1910,  and 
the  nineteenth  day  of  December,  1910,  respectively, 
levying  a  special  assessment  within  a  specified  district 
for  the  construction  of  the  South  Salem  sewer,  and 
laying  upon  lots  3  and  4  in  block  19  of  Nob  Hill  Addi- 
tion to  Salem,  Oregon,  then  owned  by  the  plaintiff,  a 
burden  of  $115.44  for  benefits  conferred  by  the  im- 
provement, which  sum  was  entered  in  the  Docket  of 
City  Liens  on  the  twenty-ninth  day  of  December,  1910 ; 
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that  thereafter  the  validity  of  that  assessment  was  con- 
tested in  the  courts,  and  before  a  final  decision  was 
rendered  in  the  suit  the  plaintiff  voluntarily  paid  to 
the  defendant  the  sum  so  assessed,  and  the  lien  was 
discharged.  For  a  further  defense  it  is  alleged  that 
the  assessment  for  the  construction  of  that  sewer  was 
ultimately  determined  to  have  been  irregular,  where- 
upon the  charter  of  the  City  of  Salem  was  amended, 
pursuant  to  which  municipal  bonds  were  issued  by  the 
defendant,  sufficient  in  amount  to  defray  the  entire 
cost  of  the  improvement ;  that  prior  thereto  the  plain- 
tiff sold  and  conveyed  the  lots  described  in  the  com- 
plaint to  C.  Pemberton  and  his  wife,  who  thereafter 
received  from  the  defendant  the  payment  so  made  by 
the  plaintiff  and  interest  thereon,  amounting  to  $129.83. 
The  reply  controverted  all  the  allegations  of  new 
matter  in  the  answer,  except  that  when  the  plaintiff 
paid  the  assessment  he  had  an  opportunity  to  sell  the 
lots,  in  case  he  would  procure  the  lien  thereon  to  be 
discharged,  without  which  release  the  purchasers  re- 
fused to  accept  a  conveyance.  It  asserts  that  the  as- 
sessment was  paid  under  protest  in  order  to  remove 
a  cloud  from  the  title  to  the  lots,  and  that  the  money 
paid  for  that  purpose  was  taken  into  consideration  by 
the  plaintiff  and  the  purchasers  of  the  real  property. 
For  a  further  reply  it  is  stated  that  the  defendant 
ought  to  be  estopped  from  alleging  or  proving  the  de- 
fense set  forth  on  the  ground  that  when  the  assessment 
was  paid  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant's  officer  who  received  the  money 
that  if  the  assessment  should  be  decreed  to  be  illegal 
the  sum  so  received  should  be  returned  to  Mr.  Moffitt 
By  stipulation  the  cause  was  tried  without  a  jury,  and 
findings  of  fact  and  of  law  were  made,  and  judgment 


Nov.  .1916.]  MoPPiTT  V.  Salem.  689 


was  given  to  the  plaintiff  for  $115.44,  with  interest 
from  November  10, 1911,  and  the  defendant  appeals. 

Bbvebsed  and  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Bert  W.  Macy,  Mr.  William  H.  Trindle  and  Mr. 
Rolli/n  K.  Page,  with  an  oral  argument  by  Mr.  Macy. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

Opinion  Feb  Cubiaic 

The  only  question  to  be  considered  is  whether  the 
findings  of  fact  support  the  conclusion  of  law  and  the 
judgment  founded  thereon.  The  findings  of  fact  ac- 
cord with  the  material  averments  of  the  complaint,  of 
the  answer  and  of  the  reply.  These  findings  further 
state  that  ordinances  numbered  821  and  876  of  the 
defendant  were  duly  enacted  and  approved,  pursuant 
to  which  a  sewer  was  constructed  in  South  Salem,  and 
by  reason  thereof  there  was  imposed  on  lots  3  and  4 
in  block  19  of  Nob  Hill  Addition  to  Salem,  Oregon, 
then  the  property  of  the  plaintiff,  a  burden  of  $115.44, 
which  sum  was  entered  in  the  Docket  of  City  Liens; 
that  the  validity  of  that  assessment  was  challenged  in 
a  suit  instituted  for  that  purpose ;  that  pending  the  de- 
cision of  that  cause  the  plaintiff  had  an  opportunity 
to  sell  the  lots,  but  the  proposed  purchasers  would  not 
accept  a  conveyance  of  the  land  until  the  lien  was  dis- 
charged ;  that  the  plaintiff  paid  the  sum  stated  to  the 
city  treasurer  pursuant  to  an  agreement  with  him  that 
if  it  should  be  finally  determined  that  the  assessment 
was  invalid  the  sum  so  received  would  be  returned  to 
Mr.  Moflfitt;  that  on  the  twenty-fifth  day  of  October, 
1911,  the  plaintiff  and  his  wife  executed  to  the  pur- 
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chasers,  C.  Pemberton  and  wife,  a  deed  to  the  lots; 
that  thereafter  it  was  finally  determined  that  the 
assessment  was  illegal  (Jones  v.  ScUem,  63  Or.  126, 123 
Pac.  1096) ;  that  Section  52  of  the  City  Charter  was 
amended  the  second  day  of  December,  1912,  so  as  to 
,  aathorize  the  defendant's  comicil  to  issne  and  sell 
bonds,  and  from  the  money  thns  obtained  to  refund  the 
sums  collected  on  account  of  the  assessment,  and  also 
to  pay  the  contractors  the  remainder  due  for  making 
the  improvement    A  clause  of  that  amendment  reads : 

"(e)  That  upon  the  adoption  of  this  amendment  and 
the  passing  and  adoption  by  the  qualified  voters  of  the 
City  of  Sal«n  of  an  ordinance  providing  for  the  issu- 
ance of  bonds  or  warrants  for  the  payment  of  sewers 
and  drains  heretofore  constructed,  and  for  the  refund- 
ing of  outstanding  bonds  or  warrants  issued  by  the 
city  for  snch  purposes,  and  for  the  repayment  of  any 
and  all  special  assessments  levied  on  said  account,  the 
city  council  shall  proceed  to  issue  and  sell  said  bonds 
as  provided  by  law,  and  as  may  be  hereafter  provided 
by  ordinance,  and  from  the  fonds  derived  from  the 
sale  thereof  shall  repay  to  all  property  owners  who 
have  heretofore  paid  into  the  city  treasury  by  them- 
selves or  their  grantors  such  sum  or  sums  as  may  have 
been  from  time  to  time  paid  by  themselves  or  their 
grantors  on  account  of  the  special  assessment  levied 
against  any  property  to  which  said  person  holds  the 
record  title  at  the  date  of  the  adoption  of  this  amend- 
ment, for  the  construction  of  sewers  or  drains." 

The    court   further   found    that   ordinances   were 
enacted  and  approved  carrying  into  effect  that  amend- 
ment; that  pursuant  to  the  provisions  of  those  ordi- 
nances C.  Pemberton  and  his  wife  filed  their  claim  for 
thfi  money  so  paid  by  their  grantor,  and  thereupon 
the  same,  with  interest  thereon  amounting  to 
that  thereafter  the  plaintiff  demanded  of  the 
it  a  return  of  the  money  which  he  had  paid. 
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but  upon  a  refusal  to  comply  therewith  he  instituted 
this  action. 

1.  Unless  the  city  treasurer  was  authorized  to  make 
a  valid  agreement  on  behalf  of  the  defendant  to  return 
the  money  to  the  plaintiff  in  case  the  assessment  was 
declared  to  be  illegal,  the  findings  of  fact  do  not  up- 
hold the  conclusion  of  law  and  the  judgment,  and 
C.  Pemberton  and  his  wife,  the  holders  of  the  legal 
title  to  the  lots  December  2,  1912,  when  Section  52  of 
the  charter  was  amended,  were  the  proper  parties  to 
receive  the  money :  Neer  v.  Salem,  77  Or.  42  (149  Pac. 
476). 

The  plaintiff  paid  the  assessment  in  order  to  have 
the  Ken  on  the  lots  discharged  so  that  he  might  make 
a  sale  of  the  property.  He  was  not  entrapped  by  sud- 
den pressure  of  the  defendant's  agents  into  making  the 
paymenf,  nor  was  he  without  other  means  of  escaping 
an  existing  or  imminent  infringement  of  his  rights  of 
person  or  property.  His  payment  was  voluntary: 
Johnson  v.  Crook  County,  53  Or.  329  (100  Pac.  294, 
133  Am.  St.  Eep.  834) ;  Tillamook  City  v.  Tillamook 
Coimty,  56  Or.  112  (107  Pac.  482). 

2.  The  right  to  recover  money  paid  by  a  person  of 
his  own  accord  in  discharging  a  void  tax  must  be  found 
in  a  statute  or  ordinance  authorizing  the  repayment: 
Board  of  Commrs.  v.  Ruckman,  57  Ind.  96,  98.  In  de- 
ciding that  case  Mr.  Justice  Wobdbn,  in  speaking  of 
the  voluntary  payment  of  an  illegal  tax,  says:  ''With- 
out some  statutory  provision,  taxes  thus  paid  cannot 
be  recovered  back.*'  Before  the  amendment  of  Sec- 
tion 52  of  the  charter  the  city  treasurer  could  not  make 
any  valid  agreement  to  repay  the  assessment  volun- 
tarily made,  and  for  that  reason  the  findings  of  fact 
do  not  support  the  conclusion  of  law. 

The  judgment  is  reversed  add  the  action  dismissed. 

Bevebsed  and  Dismissed. 
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Aigned  Oetober  11,  reverted  and  remanded  November  21,  1916. 

CAPLES  V.  MORGAN, 

(160  Pae.  1154.) 

Pleading— Amendment — Snrprlae. 

1.  In  action  by  landlord  for  rent  installmentt,  where  defendant 
oonnterclaimed  for  being  induced  bj  false  representations  to  execute 
a  lease  of  the  premises  for  enhaneed  rental,  allowing  defendant  dur 
ing  trial  over  plaintiff's  objection,  to  amend  bis  answer  so  as  to  call 
his  claim  a  setoff  and  recoupment  instead  of  counterclaim,  and  to 
change  the  prayer  to  one  that  plaintiff  take  nothing  and  defendant 
be  dumissed,  was  not  error;  it  not  being  shown  that  plaintiff  was 
surprised  or  her  rights  prejudiced  thereby. 

Limitation  of  Actioni—Defenaes— Fraud. 

2.  The  statute  of  limitations  cannot  be  urged  against  a  mere  de- 
fense, such  as  that  defendant  was  fraudulently  inveigled  into  the 
contract  sued  on,  but  such  a  defense  lasts  as  long  as  the  contract  it 
affects;  the  statute  of  limitationa  applying  only  to  one  who  seeks 
affirmative  relief. 

Landlord  and  Tenant— Action  for  Sent— 4)aeation8  for  Jtoy— Palse 
Bepresentationa. 

8.  In  action  for  rent,  where  defendant  sought  to  recoup  damages 
for  being  induced  by  false  representation  to  execute  the  lease  for  a 
higher  rental  than  he  would  otherwise,  the  issue  whether  the  false 
representation  did  have  the  effect  of  inducing  defendant  to  agree  to 
the  higher  price  was  for  the  jury's  determination. 

Landlord  and  Tenant— Action  for  Bent— Bocoapment 

4.  In  an  action  for  rent,  that  the  tenant,  by  false  representations 
of  the  landlord's  agent  that  another  party  was  seeking  a  lease  of  the 
premises  at  a  higher  price,  was  induced  to  execute  the  lease  at  such 
higher  price,  was  a  good  defense  by  way  of  recoupment. 

setoff  and  Counterclaim — ^''Becoupment^— Natmre. 

5.  "Becoupment"  is  the  keeping  back  or  stopping  something  which 
is  due,  and  under  the  principles  of  the  common  law,  recoupment  could 
be  invoked  when  defendant  sustained  damages  from  plaintiff's  non- 
performance of  the  contract  sued  on,  in  which  case  the  damages  to 
which  the  defendant  was  entitled  could  be  abated  from  plamtiff's 
claim. 

Frauds,  Statnto  of— Leased— Term  for  Tears — Oral  Negotiations. 

6.  In  an  action  for  rent  on  five-year  lease,  where  defendant  sought 
recoupment  of  damages  from  false  representation  of  plaintiff's  agent 
that  another  party  desired  the  lease  at  a  higher  price,  inducing  de- 
fendant to  execute  the  lease  at  such  higher  price,  the  oral  negotia- 
tions of  the  parties  concerning  the  lease  were  inadmissible  under 
Section  808,  L.  O.  L.,  providing  that  leases  for  a  longer  period  than 
one  year  are  void  if  not  in  writing,  and  no  evidence  of  such  agree- 
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ment  shall  be  received  other  than  the  writing,  or  secondarj  evidence 
of  its  contents,  in  the  cases  prescribed  b^  law. 

Fntnd— IHunacres—Difference  Between  Liability  Incurred  for  Sent 
and  Santal  Value  of  Proniaas. 

7.  Where  a  tenant  was  induced  to  take  «  flve-jear  lease  of  an 
apartment  house  at  $10  instead  of  $8  per  room  per  month,  by  false 
representation  of  landlord's  agent  that  another  partj  had  offered  to 
take  the  lease  for  the  higher  price,  and  set  up  such  claim  in  recoup- 
ment in  action  by  the  landlord  for  installments  of  the  rent,  the  meas- 
ure of  his  damages  was  the  difference  between  the  agreed  rent  and 
the  reasonable  value  of  the  premises  as  of  the  date  the  contract  was 
made. 

From  Multnomah :  Calvin  U.  Gantbnbbin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  by  Jane  Caples  against  W.  L.  Mor- 
gan to  recover  simdry  monthly  installments  of  rent  al- 
leged to  be  dne  upon  a  five-year  lease  of  real  property 
in  Portland,  the  execution  of  which  and  possession 
thereunder  being  admitted. 

That  anything  is  due  is  denied.  Answering  affirma- 
tively,  the  defendant  alleged,  in  substance,  that  he  was 
the  principal  stockholder  in  a  firm  of  architects  en- 
gaged in  the  business  of  building  apartment  houses 
and  family  dwellings;  that  oral  negotiations  were 
entered  into  between  the  defendant  and  the  agent  of 
plaintiff  for  the  erection  upon  the  real  property  of  the 
latter  of  an  apartment  house  containing  71  rooms,  to 
be  leased  to  the  defendant  for  the  term  of  five  years 
at  the  rate  of  $8  per  room  per  month ;  that  before  the 
negotiations  were  completed  and  the  lease  finally  exe- 
cuted the  plaintiff  *s  agent  falsely  represented  to  the 
defendant  that  a  third  party  had  offered  to  take  a  lease 
for  that  term  at  the  rate  of  $10  per  room  per  month, 
in  which  event,  if  accepted,  the  defendant  firm  would 
not  be  allowed  to  construct  the  building;  that  this 
representation  was  made  for  the  purpose  of  inducing 
the  defendant  to  agree  to  the  larger  rental ;  that,  rely- 


694  Caplbs  v.  Moboak.  [81  Or. 

ing  upon  the  statement  mentioned,  and  beUeving  it  to 
be  true,  the  defendant  agreed  to  the  lease  in  question 
at  the  larger  rental,  and  as  he  says,  ''will  be  obliged 
for  the  remainder  of  the  term  of  said  lease  to  pay  the 
sum  of  $2  per  room  per  month  more  than  he  had 
agreed  with  said  agent  to  pay  for  the  same,  or  than 
said  plaintiff  was  offered  for  same,  or  could  have  then 
or  now  receive  from  any  other  person  therefor,  or  than 
same  was  then  or  is  now  worth,  and  defendant  was, 
has  been,  and  is  damaged  by  reason  thereof  and  there- 
by in  the  sum  of  $8,520. ' '  A  demurrer  to  the  further 
and  separate  answer  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  defense  to 
the  complaint  or  counterclaim  against  the  plaintiff, 
and  that  the  defendant 's  cause  of  action  set  forth  as  a 
counterclaim  did  not  accrue  within  two  years  prior  to 
the  commencement  of  this  action  nor  within  two  years 
prior  to  the  filing  of  the  counterclaim,  was  overruled. 
Every  allegation  in  the  new  matter  of  the  answer 
was  denied  by  the  reply,  except  as  expressly  admitted 
therein.  It  admits  that  the  agent  was  authorized  to 
negotiate  for  and  find  a  tenant  for  an  apartment  house 
to  be  erected  on  the  property,  and  to  negotiate  for  pro- 
posals to  construct  the  same,  but  that  he  was  not  au- 
thorized to  enter  into  such  a  lease,  nor  to  conclude  the 
contract  for  the  construction  of  the  building;  that  the 
defendant  proposed  to  the  agent  to  take  a  lease  on  the 
building  to  be  erected  for  five  years  on  the  basis  of  $8 
per  room  per  month,  but  that  the  proposal  was  never 
accepted.  It  also  admits  that  the  agent  represented 
that  the  third  party  had  made  an  offer  for  a  lease  run- 
ning for  the  same  term  at  $10  per  room  per  month, 
and  avows  that  the  plaintiff  is  informed  and  believes, 
and  therefore  alleges,  that  the  offer  had,  in  fact,  been 
made;  and,  lastly,  affirmatively  avers  the  defense  of 
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the  statute  of  limitations,  for  that  it  appears  that  the 
alleged  fraud  was  perpetrated  April  11, 1910,  whereas 
the  answer  was  not  filed  until  more  than  two  years 
after  that  date. 

A  general  demurrer  to  the  new  matter  in  the  reply 
was  sustained,  apparently  on  the  ground  that  the  ques- 
tions involved  had  been  settled  by  the  ruling  on  the 
demurrer  to  the  allegations  of  the  answer.  During 
the  progress  of  the  trial,  over  the  objection  of  the 
plaintiff,  the  defendant  was  allowed  to  amend  his  an- 
swer so  as  to  call  it  setoff  and  recoupment  instead  of 
counterclaim,  and  by  changing  the  prayer  to  the  effect 
that  the  plaintiff  take  nothing  and  defendant  be  dis- 
missed with  his  costs  and  disbursements.  The  jury 
found  a  special  verdict  to  the  effect  that  the  statement 
of  the  agent  that  the  third  party  had  offered  $10  pe/ 
month  was  false,  that  defendant  in  taking  the  lease  re- 
lied upon  that  offer,  and  that  but  for  the  offer  he  would 
have  secured  it  at  a  rental  of  $575  per  month  for  the 
whole  building;  and  as  a  general  verdict  the  jury 
found  for  the  defendant.  From  the  judgment  ren- 
dered on  this  verdict,  the  plaintiff  appeals. 

Bbvebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Martin  L.  Pipes  and  Messrs.  Flegel,  Reynolds 
d  Flegel,  with  oral  arguments  by  Mr.  Pipes  and  Mr. 
John  W.  Reynolds. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Bauer  &  Greene,  Mr.  A.  H.  McCurtain  and 
Messrs.  Malarhey,  Seabrooh  d  Dibble,  with  oral  argu- 
ments by  Mr.  Thomas  O.  Greene  and  Mr.  Ephraim  B. 
Seabrook. 
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Mb.  JusnoB  Bubkbtt  delivered  the  opinion  of  the 
court. 

J  1.  Complaint  is  made  about  permitting  the  amend- 
ment of  tiie  answer.  It  is  not  shown,  however,  that 
the  plaintiff  was  taken  by  surprise  or  that  her  rights 
were  prejudiced  thereby.  She  could  not  have  experi- 
enced any  injury  on  that  account;  for,  whereas  the 
original  answer  demanded  a  judgment  for  the  excess 
of  the  damages  alleged  over  what  should  be  found  due 
to  the  plaintiff  by  the  terms  of  the  lease,  the  change 
allowed  her  to  escape  any  judgment  for  this  possible 
overplus. 

2.  Neither  can  the  statute  of  limitations  be  urged 
against  a  mere  defense  of  the  kind  here  involved.  Our 
statute  stating  the  time  within  which  actions  may  be 
brought  refers  to  instances  where  the  party  claiming 
to  have  been  defrauded  institutes  proceedings  on  his 
own  behalf  for  the  recovery  of  damages.  It  does  not 
contemplate  mere  resistance  of  a  claim  founded  upon 
a  contract  into  which  the  defendant  has  been  inveigled 
by  the  fraudulent  conduct  of  the  other  contracting 
party.  The  rule  is  thus  stated  by  Mr.  Justice  Hbn- 
SHAw  in  Hart  v.  Church,  126  Gal.  471  (58  Pac.  910, 
77  Am.  St.  Rep.  195) : 

''It  is  also  true  that,  where  a  party  seeks  relief  upon 
the  ground  of  fraud  or  mistake,  the  action  must  be 
coDMnenced  within  three  years  after  the  discovery  of 
the  facts  constituting  the  fraud  or  mistake ;  but  a  dif- 
ferent case  is  presented  where  the  party  who  has  pro- 
cured the  fraudulent  contract,  or  who  seeks  to  take  ad- 
vantage of  it,  asks  to  have  it  declared  valid  or  to 
enforce  its  executory  terms,  and  is  thus  himself  asking 
affirmative  relief.  The  three-year  statute  of  limita- 
tions does  not  bar  the  defendant  in  such  a  case  from 
objecting  to  the  validity  or  to  the  enforcement  of  the 
contract  upon  the  ground  of  fraud.    It  is  not  incum- 
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bent  upon  one  who  has  thus  been  defrauded  to  go  into 
court  and  ask  relief,  but  he  may  abide  his  time,  and, 
when  enforcement  is  sought  against  him,  excuse  him- 
self from  performance  by  proof  of  the  fraud/' 

To  like  effect  are  the  cases  of  Evans  v.  Duhe,  140 
Cal.  22  (73  Pac.  732) ;  State  v.  Tanner,  45  Wash.  348 
(88  Pac.  321) ;  Advance  Thresher  Co.  v.  Doak,  36  Okl. 
532  (129  Pac.  736).  The  injured  party  is  not  bound 
to  presume  that  his  adversary  will  at  all  events  en- 
deavor to  enforce  the  contract  which  is  corrupted  with 
his  own  fraud,  at  least  beyond  what  would  be  justly 
his  due.  A  wronged  individual  may  safely  rest  on  a 
mere  defense  grounded  upon  the  deceit  of  the  other 
party  so  long  as  the  contract  itself  is  Uable  to  be  en- 
forced.  The  taint  is  inherent  in  the  agreement,  and 
as  a  defense  will  last  as  long  as  the  convention  it 
affects. 

The  most  difficult  question  to  be  determined  is 
whether  or  not  the  false  representation  that  the  third 
party  had  offered  $10  per  month  is  material  and  viti- 
ates the  contract  or  is  a  basis  of  damage  pro  tanto. 
That  the  representation  was  false  is  established  by 
the  special  verdict  of  the  jury  beyond  our  power  to 
investigate.  So  far  as  the  precise  question  thus  pre- 
sented is  concerned,  it  is  new  in  this  state.  There  are 
many  authorities  which  sustain  the  position  of  plain- 
tiff. The  argument  is  stated  in  Williams  v.  McFad- 
den,  23  Fla.  143  (1  South.  618,  11  Am.  St.  Rep.  345), 
as  follows: 

'*To  entitle  a  party  to  maintain  an  action  for  deceit 
by  means  of  false  representations,  he  must,  among 
other  things,  show  that  the  defendant  made  false  and 
fraudulent  assertions  in  regard  to  some  facts  or  facts 
material  to  the  transaction  in  which  he  was  defrauded, 
by  means  of  which  he  was  induced  to  enter  into  it. 
The  misrepresentation  must  relate  to  alleged  facts,  or 
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to  the  condition  of  things  as  then  existent.  It  is  not 
every  misrepresentation  relating  to  the  subject  matter 
of  the  contract  which  will  render  it  void  or  enable  the 
aggrieved  party  to  maintain  an  action  for  deceit.  It 
must  be  as  to  matters  of  fact,  substantially  affecting* 
his  interests,  not  as  to  matters  of  opinion,  judgment, 
probability  or  expectation" — citing  3  Sutherland  on 
Damages,  484,  and  Long  v.  Woodman,  58  Me.  49. 

The  reasoning  seems  to  be  that  the  representation 
does  not  affect  or  pretend  to  affect  the  intrinsic  quali- 
ties of  the  property  under  consideration;  that  the 
statement  of  the  offer  of  the  third  party  is  but  another 
way  of  saying  that  he  has  an  opinion  that  the  value 
is  so  much;  that  opinions  are  not  material,  and  may 
be  set  down  as  *' trader *s  talk."  A  fair  statement  of 
the  rule  relied  upon  by  the  plaintiff  is  found  in  Beare 
V.  Wright,  14  N.  D.  26  (103  N.  W.  632,  8  Ann.  Cas. 
1057,  69  L.  R.  A.  409) : 

"It  is  apparent  that  the  representation  as  to  what 
others  paid  for  the  stock  did  not  affect  its  value.  It 
has  not  been  found  that  there  were  any  fiduciary  rela- 
tions existing  between  the  parties,  or  that  there  were 
any  other  facts  or  circumstances  giving  rise  to  an 
implied  agreement  that  the  price  paid  by  the  vendor 
or  others  should  be  the  price  to  the  plaintiff.  It  is  not 
found  or  admitted  that  there  was  any  express  contract 
to  that  effect.  In  the  absence  of  special  circumstances 
of  that  nature,  a  mere  false  statement  as  to  the  price 
paid  by  the  vendor  or  others  is  not  actionable  deceit" 
^-citing  many  authorities. 

Again,  in  Cole  v.  Smith,  26  Colo.  506  (58  Pac.  1086), 
the  court,  speaking  by  Mr.  Chief  Justice  Campbell, 
says : 

**  While  a  statement  by  the  vendor  that  property 
cost  him  a  certain  sum  of  money  is  not  a  mere  expres- 
sion of  opinion,  but  a  statement  of  fact  which,  if  relied 
upon  and  proved  to  be  false,  may  be  a  ground  for  re^ 
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scinding  a  contract  entered  into  upon  the  faith  of  it,  it 
is  quite  uniformly  held  that  a  statement  by  a  vendor 
that  he  has  been  offered  a  certain  sum  for  his  prop- 
erty, or  that  it  is  of  any  given  value,  are  not  such 
representations  of  fact  as  to  be  the  foundation  of  an 
action. '  * 

In  Dingle  v.  Trash,  7  Colo.  App.  16  (42  Pac.  186), 
a  creditor  of  a  merchant  falsely  stated  to  him  that  an- 
other creditor  was  about  to  attach  the  property  of  the 
merchant,  and  so  induced  the  latter  to  give  him  a 
mortgage  upon  his  goods.  The  court  held  that  this 
false  statement  did  not  constitute  ground  for  an  action 
of  deceit  looking  to  the  cancellation  of  the  mortgage. 
In  DUlman  v.  Nadlehoffer,  119  111.  567  (7  N.  E.  88), 
it  was  held  that  a  false  statement  by  the  defendant 
that  he  had  been  offered  $25,000  for  a  certain  patent 
furnished  no  ground  for  rescission  of  the  contract  in- 
duced by  this  statement.  In  Noetling  v.  Wright,  72 
111.  390,  the  syllabus  says: 

'^  A  purchaser  cannot  maintain  an  action  against  his 
vendor  for  false  statements  in  regard  to  the  value  of 
the  property  purchased,  or  its  good  qualities,  or  the 
price  he  has  been  offered  for  it.'* 

Like  cases  are  these :  HavJc  v.  Brownell,  120  111.  161 
(11  N.  E.  416) ;  Boles  v.  MerrUl,  173  Mass.  491  (53 
N.  E.  894,  73  Am.  St.  Rep.  308) ;  Holbrook  v.  Connor, 
60  Me.  578  (11  Am.  Rep.  212) ;  Hemmer  v.  Cooper,  8 
Allen  (Mass.),  334;  Page  v.  Parker,  43  N.  H.  363  (80 
Am.  Dec.  172) ;  Mackenzie  v.  Seeberger,  76  Fed.  108 
(22  0.  0.  A.  83) ;  Broiun  v.  Castles,  11  Cush.  (Mass.) 
348, 

Even  upon  authorities  holding  that  the  simple  rep- 
resentation falsely  made  of  an  offer  for  the  property 
being  sold  will  not  vitiate  the  contract,  many  excep- 
tions have  been  engrafted  in  the  {Arogress  of  time. 
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For  instance,  where  the  party  making  the  representa- 
tion has  or  affects  to  have  superior  knowledge  as  to 
the  value  of  the  property,  while  the  other  party  is 
ignorant  and  relies  upon  the  statement  thus  made,  or 
where  the  property  is  at  a  distance  so  great  that  it  is 
impracticable  for  the  buyer  to  examine  the  same,  the 
representation  is  held  to  be  material,  and  its  falsity 
will  avoid  the  contract.  On  the  theory  that  a  state- 
ment of  an  offer  is  but  the  expression  of  some  other 
man's  opinion,  this  court  has  restricted  the  doctrine 
in  Olstonv.  Oregon  Water  Power  £  R.  Co.,  52  Or.  343 
(96  Pac.  1095,  97  Pac.  538,  20  L.  R.  A.  (N.  S.)  915, 
note),  where  it  is  held  that  a  statement  of  an  opinion 
is  necessarily  based  on  a  fact  or  carries  with  it  such 
an  inference  that  it  can  be  interpreted  as  a  statement 
of  fact,  and  where  it  is  known  to  be  false  and  made 
with  intent  to  deceive,  it  may  be  actionable. 

On  the  other  hand,  there  ate  many  authorities  indi- 
cating that  the  trend  of  judicial  thought  is  toward  the 
doctrine  that,  where  a  falsehood  is  uttered  in  a  man- 
ner calculated  to  and  which  does  swerve  the  judgment 
of  a  reasonably  prudent  man  under  all  the  circum- 
stances, it  will  work  the  destruction  of  the  contract 
or  an  award  of  damages  in  favor  of  the  injured  party. 
If,  notwithstanding  the  deceit,  he  makes  an  independ- 
ent investigation  of  the  matter,  and  through  that 
method  forms  his  judgment  and  decision,  he  must 
abide  by  the  resultant  contract  under  the  doctrine  of 
Winter  v.  Smith,  22  Or.  469  (30  Pac.  416),  for  thus  it 
is  made  to  appear  that  he  did  not  rely  upon  the  cozen- 
age of  the  other  party.  The  case  of  Strickland  y. 
Grayhill,  97  Va.  602  (34  S.  E.  475),  directly  holds  the 
doctrine  that  a  false  representation  about  the  offer 
of  another  directly  affects  the  value  of  the  property 
in  question.    So  do  Ives  v.  Carter,  24  Conn.  392,  and 
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Seamen  v.  Becar,  15  Misc.  Rep.  616  (38  N.  T.  Supp. 
69).  Cases  like  Prescott  v.  Brovm,  30  Okl.  428  (120 
Pac.  991),  Stmffer  v.  Hukuick,  176  Ind.  410  (96  N.  E. 
154,  Ann.  Gas.  1914A,  951),  Kehl  v.  Ahram,  210  111. 
218  (71  N.  E.  347,  102  Am.  St.  Rep.  158),  Fottler  v. 
Moseley,  179  Mass.  295  (60  N.  E.  788),  and  Chisvm  v. 
Hug  gins  (Okl.),  154  Pac.  1146,  are  all  complicated 
more  or  less  with  fiduciary  relations  existing  between 
the  parties  or  ignorance  of  the  defrauded  party  who 
relies  upon  the  superior  knowledge  of  the  other,  or 
where  opportunity  to  examine  the  property  has  been 
denied  to  the  one  who  suffers  from  the  fraud.  A  valu- 
able case  with  an  exhaustive  note  appended  is  Kohl  v. 
Taylor,  35  L.  R.  A.  (N.  S.)  174,  reported  also  in  62 
Wash.  678  (114  Pac.  874). 

3.  We  think  the  better  argument  may  be  thus  stated : 
The  ground  for  saying  that  an  opinion  as  to  value  is 
negligible  is  that  it  is  impossible  to  prove  the  falsity 
of  a  mere  matter  of  judgment  about  which  honest  men 
may  reasonably  differ.  But  even  this  rule  has  been 
restricted  as  above  stated.  The  reason,  however,  fails 
when  a  statement  is  made  of  a  fact  the  truth  of  which 
may  be  demonstrated  or  disproved.  In  the  present 
instance  the  third  party  either  made  the  offer  or  he 
did  not  make  ii  That  fact  is  capable  of  proof  or 
refutation.  There  can  be  no  honest  difference  of 
opinion  about  whether  or  not  he  made  the  offer. 
Again,  the  statement  of  the  fact  of  the  offer  at  the  in- 
creased price  was  made  for  the  purpose  of  inducing 
the  defendant  to  agree  to  the  higher  price.  It  was  in- 
tended to  operate  in  that  direction,  and  whether  or  not 
it  did  have  that  effect  is  for  the  jury  to  determine. 

4.  If  demonstrable  falsehood  has  been  used  to  in- 
duce the  execution  of  a  contract  in  a  manner  calcu- 
lated  in  the  judgment  of  a  jury  to  influence  the  deci- 
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sion  of  a  reasonably  prudent  man  under  all  the  cir- 
cumstances,  it  is  sufficient  to  defeat  the  agreement  at 
the  election  of  the  injured  party.  Under  such  condi- 
tions the  court  will  not  busy  itself  to  determine  how 
much  untruth  may  be  injected  into  a  transaction  with- 
out spoiling  it.  It  is  wrong  to  lie,  and  a  person  who 
has  thus  set  a  trap  for  the  other  party  cannot  be  heard 
to  complain  that  the  latter  should  not  have  walked  into 
the  snare.  It  better  comports  with  common  honesty 
to  condemn  falsehood  as  a  means  of  constructing  a 
contract.  There  was  no  error  in  overruling  tlie  de- 
murrer to  the  answer  on  that  ground. 

5.  It  remains  for  us  to  consider  to  what  extent  the 
recoupment  urged  by  the  defendant  shall  be  allowed 
to  prevail  in  this  action.  This  is  not  an  action  to  re- 
scind the  contract.  On  the  contrary,  the  defendant 
proceeds  in  affirmance  of  the  agreement,  does  not 
allege  a  return  of  the  property  which  he  received 
under  the  lease,  but  as  originally  framed  demands  an 
affirmative  judgment  for  damages  in  excess  of  what 
remained  due  on  the  rent.  The  amendment  whereby 
he  waives  such  a  judgment  and  uses  his  ciaim  for  dam- 
ages as  a  mere  defense  does  not  alter  thp  case.  Re- 
coupment, as  defined  by  Mr.  Justice  Moobb  in  Krat^se 
V.  Greenfield,  61  Or.  502,  507  (123  Pac.  392,  394,  Ann. 
Cas.  1914B,  115),  is  the  keeping  back  or  stopping 
something  which  is  due.    He  says : 

*' Under  the  principles  of  the  conmion  law,  'recoup- 
ment^ could  be  invoked  when  the  defendant  sustained 
damages  by  reason  of  the  plaintiff *s  nonperformance 
of  his  part  of  the  contract  sued  on,  in  which  case  the 
damages  to  which  the  defendant  was  entitled  could  be 
abated  from  the  plaintiff 's  claim. ' ' 

The  question  then  is :  By  what  rule  shall  it  be  deter- 
mined how  much  the  defendant  is  entitled  to  hold  back 
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from  the  amount  due  on  the  rent,  conceding,  as  we 
must  under  the  verdict,  that  he  was  imposed  upon  by 
the  fraud  of  plaintiff's  agent t  The  plaintiff  re- 
quested and  the  court  refused  the  following  instruc- 
tions to  the  jury : 

''If  you  believe  from  the  evidence  that  the  rental 
under  this  lease  was  a  reasonable  rental  at  the  time  the 
lease  was  entered  into,  taking  into  consideration  the 
rents  then  prevailing,  you  must  allow  defendant  noth- 
ing on  his  counterclaim.  If  you  find  for  defendant  on 
his  counterclaim,  you  should  determine  how  much  less 
valuable  this  lease  was  to  defendant  than  if  Phil  Ge- 
vurtz  had  made  the  offer  of  $10  per  room  as  repre- 
sented, and  allow  such  amount  to  defendant  as  his 
damages.  In  assessing  damages,  if  any  are  assessed, 
you  are  not  to  take  into  consideration  any  decrease  in 
the  rental  value  of  the  property  which  has  occurred 
since  April  11,  1910,  the  date  of  this  lease,  for  plain^ 
tiff  could  not  be  charged  with  any  loss  accruing  to  de- 
fendant by  a  decline  in  the  rental  value. ' ' 

It  appears  from  the  record  that  the  plaintiff  offered 
to  prove  what  was  the  reasonable  rental  value  of  the 
building  at  the  time  the  defendant  took  the  lease,  but 
this  offer  was  denied,  over  the  plaintiff's  exception. 
The  theory  adopted  by  the  court  is  embodied  substan- 
tially in  this  instruction  to  the  jury : 

''There  can  be  no  middle  ground  in  this  case  on  the 
question  of  the  amount  of  damages  defendant  has  sus- 
tained, if  any.  If  you  find  the  issues  in  favor  of  the 
defendant,  then  your  duty  would  be  to  ascertain  the 
amount  of  credit  he  was  entitled  to.  In  doing  this  you 
must  find  from  the  evidence  one  of  two  possible  facts: 
Either  that  defendant  could  and  would  have  isecured 
said  lease  at  a  rental  of  $575  per  month  but  for  said 
alleged  false  representation,  or,  on  the  other  hand, 
that  he  could  and  would  not.  If  you  find  the  fact  to 
be  that  defendant  would  have  secured  said  lease  at 
the  monthly  rental  of  $575  per  month  but  for  said  rep- 
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resentation,  defendant  has  been  damaged  to  the  e:^t«nt 
of  $135  per  month  for  five  years,  and  your  verdict 
should  in  such  case  be  for  defendant;  but  if  you  fail 
to  so  find,  then  plaintiff  is  entitled  to  a  verdict  for  the 
sum  of  $6,515.05.'' 

The  sum  of  $575  alluded  to  in  this  instruction  was 
what  the  defendant  claims  was  orally  agreed  upon  as 
the  rental  of  the  building  per  month  prior  to  the  exe- 
cution of  the  written  lease. 

6.  As  a  standard  for  the  measurement  of  damages 
the  oral  negotiations  of  the  parties  must  be  laid  out 
of  the  case  because  of  the  provisions  of  Section  808, 
L.  0.  L.    It  is  there  stated : 

'*In  the  following  casep  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent;  evidence,  therefore,  of  the  agree- 
ment shall  not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law.  •  •  6.  An  agreement  for  the  leas- 
ing, for  a  longer  period  than  one  year,  or  for  the  sale 
of  real  property,  or  of  any  interest  therein.  •  •  '» 

This  enactment,  more  stringent  in  its  terms  than 
most  statutes  of  fraud  in  other  states,  not  only  says 
that  an  oral  agreement  is  void,  but  goes  further,  and 
interdicts  any  evidence  of  such  a  convention.  For  the 
purposes  of  this  case,  therefore,  the  oral  testimony 
about  what  was  offered  for  the  lease  on  the  one  hand 
and  accepted  on  the  other  is  utterly  of  no  value  what- 
ever. 

7.  It  is  stated  by  Mr.  Justice  Bean,  in  Robertson  v, 
Frey,  72  Or.  599,  604  (144  Pac  128,  130) : 

'*The  general  rule  of  damages  in  cases  of  fraud  is 
that  the  party  defrauded  is  entitled  to  recover  the 
amount  of  loss  caused  by  the  fraud  of  the  other  party, 
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or  damages  adequate  to  the  injury  which  he  has  sus- 
tained. The  recovery  must  be  limited  to  the  actual 
loss :  20  Cyc.  130.  There  are  a  great  number  of  cases 
in  wMch  the  rule  is  stated  that  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the  thiug 
purchased  and  the  price  paid,  or  in  case  of  exchange 
the  difference  between  the  value  of  that  with  which 
the  injured  party  was  fraudulently  induced  to  part 
and  what  he  received.  *' 

In  Smith  v.  Bolles,  132  U.  S.  125  (33  L.  Ed.  279,  10 
Sup.  Ct.  Rep.  39),  there  was  before  the  court  a  case 
wherein  the  plaintiff  sought  to  recover  damages  which 
he  had  suffered  by  reason  of  the  purchase  of  stock  in 
a  corporation  induced  by  false  and  fraudulent  repre- 
sentations made  to  him  by  the  defendant  Mr.  Chief 
Justice  FuLLBB  said : 

''If  the  jury  believed  from  the  evidence  that  the 
defendant  was  guilty  of  the  fraudulent  and  false  rep- 
resentations alleged,  and  that  the  purchase  of  stock 
had  been  made  in  reliance  thereon,  then  the  defendant 
was  liable  to  respond  in  such  damages  as  naturally 
and  proximately  resulted  from  the  fraud.  He  was 
bound  to  make  good  the  loss  sustained,  such  as  the 
moneys  the  plaintiff  had  paid  out  and  interest,  and 
any  other  outlay  legitimately  attributable  to  defend- 
ant's fraudulent  conduct;  but  this  liability  did  not  in- 
clude the  expected  fruits  of  an  unrealized  speculation. 
The  reasonable  market  value,  if  the  property  had  been 
as  represented,  afforded,  therefore,  no  proper  element 
of  recovery.  Nor  had  the  contract  price  the  bearing 
given  to  it  by  the  court.  What  the  plaintiff  paid  for 
the  stock  was  properly  put  in  evidence,  not  as  the  basis 
of  the  application  of  the  rule  in  relation  to  the  differ- 
ence between  the  contract  price  and  the  market  or  act- 
ual value,  but  as  establishing  the  loss  he  had  sustained 
in  that  particular.  If  the  stock  had  a  value  in  fact, 
that  would  necessarily  be  applied  in  reduction  of  the 
damages." 

81  Or.- 
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The  matter  may  be  likened  to  a  statement  of  account 
between  the  parties  wherein  the  defendant's  gross 
damages  may  be  set  down  as  the  amount  of  rent  which 
he  agreed  to  pay.  With  this  he  must  be  credited.  In 
reduction  of  this  he  must  be  charged  with  the  reason- 
able value  of  that  which  he  received.  If  the  value  of 
what  he  has  received  is  less  than  or  equal  to  the 
amount  of  gross  damages,  the  verdict  should  be  for 
the  defendant  under  the  present  form  of  the  pleading; 
but,  if  the  value  of  what  he  received  is  greater  than  his 
gross  damage,  the  verdict  should  be  for  the  plaintiff 
in  the  amount  of  the  difference.  The  written  lease, 
affirmed  as  it  is  by  the  defendant,  is  the  contract  by 
which  the  parties  must  be  bound,  subject  to  abatement 
in  damages  by  reason  of  fraud  alleged  to  have  been 
practiced  on  the  defendant.  To  refer  to  the  oral  con- 
vention said  to  have  been  had  between  the  parties  as 
a  standard  for  fixed  damages  would  be  to  make  a  new 
contract  for  them  and  to  install  as  a  rule  governing 
their  conduct  what  the  statute  says  is  utterly  void 
and  beyond  the  pale  of  testimony.  The  defendant 
may  have  been  outwitted  in  the  contest  over  the  price 
to  be  paid;  but  it  does  not  follow  that  because  the 
plaintiff  was  at  fault,  we  must  violate  the  statute  of 
frauds  and  establish  a  contract  which  the  parties  did 
not  make  and  which  the  law  says  is  null  and  of  no 
effect.  In  correcting  the  balance  of  the  scale  dis- 
turbed by  the  fraud  of  the  plaintiff,  we  must  not  go  as 
far  the  other  way  beyond  the  reasonable  value  of  the 
property  which  he  received.  The  question  about  the 
abatement  of  the  rental  value  must  therefore  be  de- 
cided by  what  is  the  difference  between  what  the 
defendant  agreed  to  pay  and  the  reasonable  value  of 
what  he  received  as  of  the  date  the  contract  was  made. 
He  took  his  chances  about  fluctuation  in  the  market 
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value  of  rents,  and  a  subsequent  decline  cannot  affect 
the  case.  If,  indeed,  the  rent  was  reasonably  worth 
the  stipulated  price,  or  if  he  has  himself  recouped  his 
loss,  he  has  no  cause  of  complaint,  for  damages  can 
be  awarded  only  to  one  who  has  been  really  injured. 

For  these  reasons,  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  Bemanded. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 


Argued  October  30,  modified  November  21,  1910. 

PABKEB  V.  HOOD  BIVEB.* 

(160  Pac.  1158.) 

Statntas — Cbarter— Effect  of  Partial  InTalidity. 

1.  A  provision  in  a  city  charter  for  personal  liability  on  an  assess- 
ment for  municipal  improvements,  if  invalid,  does  not  vitiate  the 
charter  in  other  respects. 

[As  to  effect  of  partial  invalidity  of  statute,  see  note  in  Ann. 
Oa8.  1916D,  9.] 

Estoppel  —  Mnnlclpal  Corporations  —  PabUc  Improvements  —  Assess- 
ments. 

2.  A  city  is  not  estopped  by  unauthorized  false  statements  of  the 
city  recorder  as  to  the  probable  cost  of  an  improvement  from  en- 
forcing the  assessment  for  the  improvement. 

Mnnidpal  Corporations — ^Pnblic  ImproTements — Assessments — ^Irrega- 
larlties— '*Waiver." 

3.  An  express  waiver,  in  a  bond  given  under  Section  3245 
et  seq.,  L.  O.  L.,  on  application  to  pay  an  assessment  for  a  municipal 
improvement  under  the  terms  of  that  act,  of  irregularities  or  defects 
in  the  proceedings  for  the  improvement,  does  not  affect  a  supple- 
mental assessment  therefor  levied  long  after,  of  which  the  party 
could  have  no  knowledge,  since  a  "waiver"  exists  only  when  one, 
with  full  knowledge  of  material  fact,  does  or  forbears  to  do  some- 

'Authorities  discussing  the  question  of  source  of  power  to  create  a 
liability  for  local  assessment  for  public  improvements  are  gathered 
in  a  note  in  86  L.  B.  A.  68.  Bepobteb. 
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thing  ineonsistent  with  the  existence  of  the  right  or  of  hie  intention 
to  rely  on  that  right. 

Municipal  Corporations — Pnblic  Inq^Tammitf — Aneamentf  —  V»- 
Udity. 

4.  An  asseesment  of  $485.44  for  a  street  improyement,  the  esti- 
mated cost  of  which  was  $255,  being  an  excess  of  more  than  90  per 
cent  over  the  estimate,  is  so  unreasonable  as  to  inyalidate  it. 

From  Hood  River :  William  L.  Bradshaw,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bensok. 

This  is  a  suit  by  F.  E.  Parker  against  the  City  of 
Hood  River,  a  municipal  corporation,  E.  H.  Hartwig, 
as  mayor  of  the  City  of  Hood  River,  and  H.  B. 
Langille,  as  recorder  of  the  City  of  Hood  River,  and 
Robert  Lewis,  as  marshal  of  the  City  of  Hood  River, 
to  enjoin  a  sale  of  plaintiff  ^s  property  in  the  City  of 
Hood  River  in  payment  of  certain  special  assessments 
against  the  same  for  the  improvement  of  State  Street, 
upon  which  such  property  fronts.  From  a  decree  dis- 
missing the  suit,  plaintiff  appeals.  Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  8.  W.  Stark. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  R.  Wilbur. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  history  of  this  case  as  developed  in  the  record 
is  about  as  follows :  Early  in  1910  the  common  council 
of  the  City  of  Hood  River  determined  to  improve 
State  Street  from  the  west  line  of  Sixth  Street  to  the 
east  line  of  East  Second  Street,  and  called  upon  the 
city  engineer  for  an  estimate  of  the  probable  cost. 
This  having  been  supplied,  the  city  notified  plaintiff 
of  the  proposed  improvement,  that  the  estimated  cost 
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as  to  his  property  was  $255,  and  notified  him  to  apply 
for  a  permit,  under  the  provisions  of  an  ordinance,  in 
the  event  that  he  wished  to  do  the  work  himself. 
Plaintiff  did  not  take  any  steps  to  do  the  work  himself, 
so  a  contract  was  let  for  the  improvement  by  the  city, 
and  on  September  19,  1910,  an  ordinance  was  ap- 
proved which  declared  the  cost  of  the  work  and  as- 
sessed the  property  of  the  plaintiff  therefor  in  the  sum 
of  $292.  Thereafter,  on  October  6,  1916,  plaintiff  and 
his  wife  made  written  application  to  pay  such  assess- 
ment under  the  terms  and  conditions  of  the  *' Bancroft 
Bonding  Acf  (Section  3245  et  seq.,  L.  0.  L.),  in 
which  application,  conforming  to  the  terms  of  the  stat- 
ute, occurs  the  following : 

'*We,  Frank  E.  Parker  and  Pearl  J.  Parker,  hereby 
expressly  waive  all  or  any  irregularity  or  defect,  juris- 
dictional or  otherwise,  in  the  proceedings  to  improve 
said  street,  or  lay  said  sewer,  and  in  the  apportion- 
ment and  assessment  of  the  cost  thereof  on  the  prop- 
erty affected  thereby.  •  •  ** 

On  May  11,  1911,  the  city  recorder  notified  plaintiff 
of  a  supplemental  assessment  in  the  sum  of  $193.44, 
making  the  total  assessments  upon  plaintiff's  prop- 
erty the  sum  of  $485.44.  The  property  upon  which 
this  burden  rests  is  a  residence  lot  with  a  frontage  of 
47^4  feet  on  State  Street. 

1.  Plaintiff  insists  that  these  assessments  are  in- 
valid by  reason  of  the  fact  that  the  charter  of  the  city 
contains  the  following  clause : 

*'And  from  the  time  of  the  entry  therein  of  an  as- 
sessment against  any  property  the  sum  so  entered  is 
to  be  deemed  a  tax  levied  and  a  lien  against  said  prop- 
erty, and  all  other  property  within  the  City  of  Hood 
River  then  or  thereafter  owned  by  such  person. '' 

It  is  argued  that  this  clause,  in  effect  making  the 
assessment  a  personal  liability,  is  unconstitutional. 
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The  validity  of  such  a  provision  has  never  been  passed 
upon  by  this  court;  the  only  reference  thereto  which 
we  have  found  being  in  the  case  of  Ivanhoe  v.  Enter- 
prise, 29  Or.  245  (45  Pac.  771, 35  L.  R.  A.  58),  wherein 
Mr.  Chief  Justice  Bean  says : 

**It  is  extremely  doubtful  whether  a  statute  creating 
or  authorizing  a  personal  liability  against  a  land  owner 
for  local  improvements  can  be  upheld  on  constitutional 
grounds.*' 

It  was  not  necessary  to  a  decision  of  the  case  then 
pending,  nor  is  it  material  in  the  case  at  bar ;  for,  even 
if  such  a  provision  violates  the  Constitution  in  any 
particular,  it  would  only  vitiate  the  charter  to  that  ex- 
tent and  no  further :  State  v.  Wiley,  4  Or.  184 ;  Fleisch- 
ner  v.  Chadvnck,  5  Or.  152. 

2.  In  this  case  there  is  no  attempt  shown  to  subject 
any  property  to  the  burden  of  the  lien  other  than  that 
abutting  upon  the  improvements.  Plaintiff  urges  that 
he  was  misled  by  false  representations  of  the  city's 
agent  as  to  the  probable  cost  of  the  improvement,  but 
the  evidence  discloses  this  to  have  been  some  loose 
statements  in  a  conversation  by  the  city  recorder,  and 
our  attention  has  not  been  called  to  any  authorities 
which  would  make  the  city  responsible  for  unauthor- 
ized statements  of  an  officer  outside  the  scope  of  his 
authority,  and  these  allegations  can  have  no  effect  in 
our  consideration  of  the  case.  We  conclude  that,  so 
far  as  the  first  assessment  is  concerned,  the  plaintiff 
is  estopped  to  complain  of  any  irregularities  in  con- 
nection therewith  by  reason  of  his  express  waiver  in 
the  application  to  pay  the  same  under  the  provisions 
of  the  bonding  act. 

3.  The  waiver,  however,  does  not  effect  the  supple- 
mental assessment  levied  long  after,  for  **a  waiver 
exists  only  when  one  with  full  knowledge  of  a  material 
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fact  does  or  forbears  to  do  something  inconsistent  with 
the  existence  of  the  right  or  of  his  intention  to  rely 
upon  that  right '^  40  Cyc.  259.  In  this  case  the  plain- 
tiff could  not  know  that  there  would  be  another  and 
additional  assessment,  and  therefore  did  not  waive  his 
right  to  contest  the  validity  thereof. 

4.  Plaintiff  contends  very  strenuously  that  the  as- 
sessments are  so  greatly  in  excess  of  the  estimates 
that  he  was  misled  thereby  to  his  injury,  and,  as  to 
the  supplemental  assessment,  we  think  there  is  merit 
in  his  contention.  It  will  be  recalled  that  the  esti- 
mated burden  upon  plaintiff's  property  was  $255.  If 
the  last  assessment  be  upheld,  the  actual  cost  will  be 
more  than  90  per  cent  in  excess  of  such  estimate.  We 
think  this  is  so  excessive  a  variance  as  to  be  unreason- 
able in  the  light  of  the  doctrine  set  forth  in  Miller  v. 
Portland,  78  Or.  165  (151  Pac.  728).  The  views  herein 
expressed  render  a  discussion  of  the  other  questions 
involved  unnecessary. 

The  decree  will  be  modified  to  the  extent  of  enjoin- 
ing the  city  from  enforcing  any  lien  as  to  the  second 
assessment  of  $193.44;  neither  party  to  recover  costs 
in  either  court.  Modified. 
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ABATEBfENT  AND  REVIVAL. 

Abatemant  and  Bevlyal — Death — Statate. 

1.  Section  38,  L.  O.  L.,  made  applicable  to  suits  in  equity  by  Sec- 
tion 395,  providing  that  no  action  shall  abate  by  the  death  of  the 
party  if  the  cause  of  action  survive  or  continue,  and  that  in  case  of 
the  party's  death  the  court  may  allow  the  action  to  be  continued 
against  his  successor  in  interest,  contemplates  the  existence  and  pend- 
ency of  an  action  at  the  time  of  the  death,  and  did  not  apply  where 
the  party  named  therein  as  sole  defendant  had  died  several  months 
before  the  filing  of  the  complaint,  as  there  was  then  no  defendant  at 
all  and  no  action  to  abate  or  continue.     (Robinson  v.  Scott,  20.) 

Abatement  and  Berlval— Deatb — Judgment. 

2.  Where  the  party  named  by  the  complaint  as  sole  defendant 
died  before  the  filing  of  the  complaint,  a  judgment  against  such  party 
would  have  been  a  nullity,  and  the  complaint  upon  which  the  judg- 
ment was  based  would  be  as  much  of  a  nullity  as  the  judgment  itself. 
(Bobinson  v.  Scott,  20.) 

Abatement  and  Beylval — ^Diasolntion — Actions. 

3.  Where  corporation's  cause  of  action  accrued  one  year  prior  to 
voluntary  dissolution  of  the  corporation,  but  action  was  not  brought 
for  two  years  after  such  dissolution,  and  the  cause  was  pending  in  a 
lower  court  after  reversal  of  judgment  on  appeal,  at  the  end  of  the 
five-year  period  allowed  by  Section  6699,  L.  O.  L.,  to  dissolved  corpora- 
tions for  defending  or  prosecuting  actions,  the  right  to  continue  the 
prosecution  in  the  name  of  the  corporation  ceased,  and  the  corporation 
was  absolutely  defunct  beyond  the  five-year  limit,  so  that  the  action 
should  abate.     (Service  Lum.  Co.  v.  Sumpter  Valley  Ry.  Co.,  32.) 

Abatement  and  Bevtval — Prosecution — Commencement — 'Trosecnte." 

4.  To  "prosecute''  an  action  is  not  merely  to  commence  it,  but  in- 
cludes following  it  to  an  ultimate  conclusion,  so  that  under  Section 
6699,  L.  O.  L.,  commencement  of  an  action  by  a  dissolved  corporation 
before  the  expiration  of  the  five-year  limit  does  not  extend  the  limit 
until  final  determination  of  the  cause.  (Service  Lum.  Co.  v.  Sumpter 
Valley  By.  Co.,  32.) 

ACOBETION. 

See  Navigable  Waters,  3. 

AOKNOWIiEDOMENT. 

Acknowledgment — Sufficiency  of  Oertlflcate  of  Acknowledgment. 

1.  In  considering  the  sufficiency  of  the  certificate  of  acknowledg- 
ment of  a  mortgage,  the  whole  instrument,  should  be  examined. 
(Coates  V.  Smith,  556.) 
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Acknowledgment— Oartlflcate—Nuiiflt  of  Mortgacox»— Olexlcal  Brror 
— SUtnte. 

2.  Under  Section  7109,  L.  O.  L^  relatiTO  to  eertiileates  of  aeknowl- 
edgment  of  mortgages,  where  the  eertiflcates  of  acknowledgment  of 
a  mortgage  identified  the  parties  at  known  to  the  officer  taking  the 
acknowledgment  to  be  the  persons  executing  the  instrument,  the  fact 
that  the  names  appeared  spelled  as  "Samuel  H.  Smith"  and  ''Adora  L. 
Smith/'  instead  of  the  names  of  the  mortgagors,  Chester  A.  Smith  and 
Otis  S.  Smith,  will  not  vitiate  the  instrument,  the  presumption  being 
that  the  variance  in  names  was  the  result  of  a  mere  clericial  error,  as 
the  material  matter  is  the  identification  of  the  mortgagors,  and  not  the 
notation  of  their  names.     (Goatee  ▼.  Smith,  556.) 

Acknowledgment— Oertillcate—Safllciency. 

3.  The  language  of  a  certificate  of  acknowledgment  of  a  mort- 
gage will  be  liberally  construed,  and,  when  it  refers  to  the  convej- 
ance,  reference  may  be  had  to  the  body  of  the  deed  or  mortgage  in 
aid  of  the  certificate,  which  is  sufficient  if  the  two  together  show  a 
substantial  compliance  with  the  statute.     (Coates  y.  Smith,  556.) 

Acknowledgment— Dnty  of  Officer  Taking— Presunptlon — Statute. 

4.  There  is  a  presumption  that  the  officer  taking  an  acknowledg- 
ment of  a  deed  or  mortgage  complied  with  Section  7109,  L.  O.  L., 
requiring  that  he  know  or  have  satisfactory  evidence  that  the  per- 
son making  the  acknowledgment  is  the  individual  described  in  and 
who  executed  the  conveyance.     (Coates  v.  Smith,  556.) 

Acknowledgment— Mortgiget— Form. 

5.  No  particular  form  is  required  for  an  individual  acknowledg- 
ment of  a  mortgage.     (Coates  v.  Smith,  556.) 

AUQUl£6CEN0Bi 
See  Estoppel,  8. 

ACTION. 

Action— PeiBona  Liable— Defendant. 

1.  The  very  existence  of  a  cause  of  suit  implies  that  there  is  some 
competent  person  to  be  sued,  and  for  that  reason  a  suit  cannot  be 
maintained  if  a  defendant  is  lacking.     (Bobinson  v.  Scott,  20.) 

Action— Nature  and  Form. 

2.  Where  a  complaint  alleges  the  conversion  of  personalty,  the 
breach  of  an  agreement  as  to  the  manner  in  which  business  should 
be  conducted,  and  misrepresentations  as  to  the  ownership  of  property 
involved  all  resulting  in  the  destruction  of  plaintifTs  business,  the 
action  is  not  in  the  nature  of  trover,  but  of  action  on  the  case. 
(Cash  V.  Garrison,  135.) 

See  Abatement  and  Bevival,  8. 

See  Bankruptcy,  1.    ' 

See  Bills  and  Notes,  h 

See  Corporations,  2,  5. 

See  Counties,  8. 

See  Death,  2-4. 
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See  Ejectment,  1. 

6ee  Husband  and  Wife,  8. 

See  Landlord  and  Tenant,  4,  5. 

See  Master  and  Servant,  2. 

See  Principal  and   Servant,   1,  2. 

See  Trial,  3. 

ADVAKOEa 

See  Joint  Adventures,  1. 

ADVENE  POSSESSION. 

See  Waters  and  Watercourses,  5. 

AMENDMENT. 
See  Pleading,  11. 

Amendment  of  Verification  Is  Diecretlonarj. 
See  Appeal  and  Error,  21. 

APPEAL  AND  EBBOB. 

Appeal  and  Eiror^Qneetion  of  Fact^Bevlew. 

1.  The  verdict  of  the  jury  on  conflicting  evidence  forecloses  any 
inquiry  into  the  credibility  of  the  witnesses  or  the  weight  of  their 
testimony.     (Clulders  v.  Brown,  1.) 

Appeal  and  Error — Oronnds  for  Dismissing  AppeaL 

2.  Where  the  defendant,  after  perfecting  an  appeal,  satisfies  the 
judgment,  his  appeal  on  motion  of  plaintiff  should  be  dismissed. 
(Baker  v.  Stacy,  10.) 

Appeal  and  Error— Former  Decision— Matters  Concluded. 

8.  A  judgment  on  defendant's  appeal  from  a  judgment  for  plaintiff 
corporation  rendered  within  five  years  allowed  to  a  corporation  after 
its  dissolution  for  the  purpose  of  bringing  suits,  etc.,  appealed  on  the 
ground  of  error  in  refusing  an  instruction  that  if  plaintiff  had  been 
dissolved  before  commencing  the  action  it  could  not  maintain  it,  and 
reversing  and  remanding  for  a  new  trial  after  the  lapse  of  such  five- 
year  period,  was  not  conclusive  on  defendant's  second  appeal  on  the 
ground  that  the  action  was  abated  because  the  five-year  period  had 
expired  at  the  time  of  the  second  triaL  (Service  Lum.  Go.  v.  Sumpter 
Valley  By.  Co.,  82.) 

Appeal  and  Error— Parties— Death — Sabstltntion — Time. 

4.  Where  motion  is  made  to  substitute  parties  plaintiff,  the  original 
plaintiff  corporation  being  defunct,  it  is  not  necessary  that  such  mo- 
tion be  made  within  one  year,  as  required  by  Section  38,  L.  O.  L., 
if  the  appeal  has  been  taken  before  the  disability  arises.  (Service 
Lum.  Co.  V.  Sumpter  Valley  By.  Co.,  32.) 

Appeal   and  Error— Bevlew—Verdlct. 

5.  In  an  action  for  the  conversion  of  a  carload  of  lumber  which 
the  plaintiff  alleged  to  be  his  property  under  sale  from  a  party 
against  whom  the   defendant   corporation   had   brought   action  and 
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attachment,  evidence  held  to  support  a  Terdiet  for  the  defendant, 
within  the  rule  that  where  there  is  any  evidence  to  support  the  ver- 
dict the  court,  under  Article  VII,  Section  3,  of  the  Constitution, 
is  precluded  from  disturbing  it.     (Clarke  v.  Ward  4b  Obenehain,  70.) 

Appeal  and  Error— Review— Findings  of  Fact 

6.  Upon  an  appeal  from  a  cause  tried  to  the  court  without  a  jury 
the  evidence  will  be  reviewed  only  to  ascertain  if  it  is  competent 
to  support  the  findings,  which  will  be  sustained  unless  the  evidence 
is  insufficient  as  a  matter  of  law  to  support  them.  (Weiger  v.  Steen, 
72.) 

Appeal  and  Error— Filing  Brief —TimelineoB. 

7.  Where  the  Supreme  Court  extended  the  time  for  filing  appel- 
lant's brief  to  and  including  February  12th,  on  which  date  appellant 
filed  its  brief,  showing  service  of  a  copy  on  February  11th,  the  brief 
was  filed  in  time.     (White  v.  East  Side  Mill  Co.,  107.) 

Appeal  and  Error — Scope  of  Review — "Error  Committed  IHaing  the 
Trial." 

8.  Plaintiffs  denial  that  her  decedent  carelessly  stepped  in  front 
of  a  truck,  or  negligently  failed  to  look  out  for  his  own  safety,  pre- 
senting a  deficiency  of  pleading,  is  not  an  ''error  committed  during 
the  trial,''  within  the  provisions  of  Article  VII,  Section  3,  of  the 
Constitution,  requiring  affirmance  in  spite  of  such  errors.  (White 
V.  East  Side  Mill  Co.,  107.) 

Appeal  and  Error — Scope  of  Review— Oonatitational   Proviiions. 

9.  Article  VII,  Section  3,  of  the  Constitution,  requiring  affirmance, 
notwithstanding  errors  committed  during  the  trial,  if  the  judgment 
was  such  as  should  have  been  rendered,  is  not  intended  to  authorize 
courts  to  disregard  statutes  requiring  sufficient  pleadings  or  other 
preliminaries  to  trial.     (White  v.  East  Side  Mill  Co.,  107.) 

Appeal  and  Error — Disposition  of  Oanse— Alllrmanoe. 

10.  Under  Article  VII,  Section  3,  of  the  Constitution,  as  amended, 
authorizing  the  Supreme  Court  to  affirm  the  judgment  when  it  can 
be  determined  that  it  was  such  as  should  have  been  rendered,  the 
judgment  in  an  action  for  conversion  of  property  and  injury  to 
plaintiff's  business  will  be  affirmed,  notwithstanding  technical  errors, 
where  the  Supreme  Court  determines  that  the  verdict  was  such  as 
should  have  been  rendered.     (Cash  ▼.  Garrison,  135.) 

Appeal  and  Error—- Appeal  from  Order  Granting  New  Trial — Oertiflca- 
tion  of  Testimony. 

11.  Upon  appeal  from  an  order  granting  new  trial,  the  Supreme 
Court  must  have  the  record  of  the  former  hearing  before  it  to  deter- 
mine whether  or  not  there  was  any  error  therein  which  would  justify 
the  order  vacating  the  judgment,  and  under  Article  VII,  Section  3  of 
the  Constitution,  appellant  has  tne  right  to  have  the  whole  testimony 
attached  to  the  bill  of  exceptions.  (Portland  Gas  4b  Coke  Co.  v. 
Campbell,  154.) 

Appeal  and  Error— Failure  to  Take    Oross-appeal— Effect. 

12.  Where  plaintiff  did  not  take  a  cross-appeal  from  the  part  of  the 
decree  sanctioning  the  building  and  maintenance  of  the  defendant's 
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spillway  on  his  land,  it  will  be  assumed  that  lie  was  satisfied  with 
such  final  determination.     (Mathews  v.  Chambers  Power  Co.,  251.) 

Appeal  and  Error— Bevlew—FiiidiiigB. 

13.  On  appeal  from  a  judgment  at  law;  tried  without  a  jury,  the 
Supreme  Court  must  determine  whether  there  was  any  competent 
evidence  to  support  the  fiindings.     (Armstrong  v.  Pincus,  156.) 

Appeal  and  Error— Restraining  Order— Vacation. 

14.  In  a  suit  for  accounting  for  commission  for  the  sale  of  real 
estate,  earned  by  plaintiff  and  defendants,  and  received  by  defendants, 
where  the  trial  court  granted  a  restraining  order  against  the  transfer 
of  corporate  stock  received  by  defendants  as  a  part  of  the  commission, 
which  order  was  dissolved  on  the  rendition  of  a  decree  for  defendants, 
and  on  appeal  a  justice  of  the  Supreme  Court  reinstated  the  order, 
such  order  will  not  be  vacated  before  final  hearing,  though  plaintiff's 
right  to  relief  on  the  merits  be  doubtful,  where  the  continuance  of  the 
order  will  not  cause  defendants  any  great  inconvenience,  and  plaintiff 
has  given  an  undertaking  to  pay  damages  sustained  by  defendants  by 
reason  of  the  injunction,  if  it  be  wrongful,  or  without  sufficient  cause. 
(Coopey  v.  Eeady,  218.) 

Appeal  and  Error— Bemand— Leave  to  Apply  for  FnrUier  Belief. 

15.  In  a  suit  to  foreclose  a  purchase  money  mortgage  in  which  the 
mortgagor  set  up  the  equitable  defense  of  the  mortgagee's  encum- 
brance created  by  a  conveyance  of  the  timber  with  the  right  to  re- 
move it,  but  where,  in  view  of  the  grantee's  failure  to  cut  and  remove 
any  timber,  the  mortgagor's  damage  was  but  small,  and  it  reverted 
within  six  months,  the  cause  will  be  remanded  and  continued  to  the 
expiration  of  the  time  for  removal,  so  that  damages  might  then  be 
ascertained.     (Kreinbring  v.  Mathews,  243.) 

Appeal  and  Error— Bevlew— Harmless  Error. 

16.  In  an  action  on  promissory  notes,  the  failure  of  defendant  to 
properly  plead  a  counterclaim  for  the  value  of  a  horse  leased  to  plain- 
tiff and  which  died  through  want  of  proper  care,  held  not  to  require 
reversal  under  Article  VII,  Section  3  of  the  Constitution,  of  judgment 
allowing  such  counterclaim.  (Meadow  Valley  Land  Co.  v.  Manerud, 
303.) 

Appeal  and  Error— Necessary  Parties— How  Determined. 

17.  Whether  one  is  a  necessary  party  to  an  appeal  depends  not  on 
whether  he  is  adverse  to  the  appealing  party,  but  whether  he  will  be 
injuriously  affected  by  modification  or  reversal.  (D'Arcy  y.  Sanford, 
323.) 

Appeal  and  Error— Necessary  Parties — ^Notice — "Adverse  Party." 

18.  Where  the  maker  of  a  note  secured  judgment  against  the  as- 
signee and  the  maker's  former  partner,  decreeing  the  note  paid  and 
canceled  for  fraud  of  such  partner  in  securing  it  and  failing  to  pay 
it  as  agreed,  the  partner  was  a  necessary  and  "adverse  party,"  and 
notice  of  appeal,  to  him,  was  required  under  Section  550,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  617,  as  to  notice  of  appeaL  (D'Arcy 
V.  Sanford,  823.) 
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Appeal  And  Brror— Law  of  Oaae— Motion  for  Directed  Verdict. 

19.  Where  the  eyidence  contained  in  the  record  on  a  second  appeml 
is  not  materially  different  from  that  produced  on  the  first  trial,  the 
decision  on  the  first  appeal,  on  motion  for  directed  Terdiety  that  tlie 
plaintiff  was  entitled  to  have  the  jury  pass  on  the  evidence,  is  the 
law  of  the  case  on  the  second  appeal.     (Wicks  ▼.  Sanborn,  366.) 

Appeal  and  Error— Berlew—Flndingi  of  Fact  by  Trial  Court— €on- 
clDiiTeneia. 

20.  The  findings  of  fact  by  the  trial  court  on  conflicting  oral  testi- 
mony, while  not  conclusive  on  appeal,  are  entitled  to  great  weight. 
(Baldwin  Co.  t.  Savage,  379.) 

Appeal  and  Brror— Discretion  of  Trial  Ooort — Amendment— Verliica^ 
tlon. 

21.  The  action  of  a  trial  court  in  permitting  or  refusing  an 
amendment  of  verification  is  discretionary,  and  not  reviewab&  on 
appeaL     (Clark  v.  Clark,  405.) 

Appeal  and  Error— Bight  to  Oomidain— Instmctiona. 

22.  Plaintiff  having  joined  the  employer  and  the  owner  of  the 
premises  upon  which  he  was  injured  while  engaged  in  repair  work, 
and  alleged  negligence  on  the  part  of  each  concurring  in  the  result- 
ing injury,  neither  defendant  could  complain  of  an  instruction  more 
favorable  to  its  codefendant  than  to  itself.  (Qunnell  ▼.  Van  Emon 
Elevator  Co.,  408.) 

Appeal  and  Error— Becord-Beriew. 

23.  On  an  appeal  presented  upon  a  record  embracing  only  the  plead- 
ings and  the  findings  of  the  trial  court,  the  only  question  involved  is 
whether  the  judgment  appealed  from  is  supported  by  the  facts  ascer- 
tained by  the  court  and  the  admissions  found  in  the  pleadings.  (Neil- 
son  ▼.  Title  Guaranty  k  Surety  Co.,  422.) 

Appeal  and  Brror— Notice  of  Appeal— "Adverae  Party.** 

24.  An  "adverse  party,"  with  reference  to  the  right  to  service  of  a 
notice  of  appeal,  is  a  plaintiff  or  defendant  in  an  action  or  suit  whose 
interest  in  regard  to  the  judgment  or  decree  appealed  from  is  in  con- 
flict with  a  reversal  or  modification  of  the  final  determination  sought 
to  be  reviewed,  and  includes  one  whose  discharge  in  bankruptcy 
would  be  thereby  affected.     (Van  Zandt  v.  Parson,  453.) 

Appeal  and  Error — ^Harmleea  Error— Inatmctiona. 

25.  In  an  action  for  personal  injuries  by  the  employee  of  a  steve- 
dore company,  the  instruction  that  a  servant  in  entering  employment 
assumes  the  ordinary  risks  incident  to  the  work  contracted  to  be 
done,  or  such  as  the  master  might  have  avoided  by  reasonable  care, 
though  erroneous,  was  not  prejudicial  to  the  master.  (Nelson  v. 
Brown  &  McCabe,  472.) 

Appeal  and  Error— Beversal  for  CtoUoqnj  of  OomiBeL 

26.  In  a  servant's  action  for  injuries,  where,  during  argument,  one 
of  plaintiff's  attorneys  stated  that  plaintiff  had  a  'mfe  and  family 
to  support,  which  should  be  taken  into  consideration  in  assessing 
damages,  whereupon  defendant's  attorney  objected  and  took  an  ex- 
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eeption  to  tbe  remark,  whereupon  opposing  counsel  reiterated  tlie 
statement,  defendant's  attorney  again  objecting  and  taking  an  ex- 
ception, there  was  no  reversible  error,  where  the  court  was  not  called 
upon  to  rule  upon  the  (jnestion  or  to  instruct  the  jury  to  disregard 
the  argument  of  plaintiff's  eounsel.  (Nelson  v.  Brown  ft  McCabe, 
472.) 

Appeal    and    Error— Diaposltioii— Following   Mandate    of    Supreme 
Court. 

27.  Where  the  mandate  of  the  Supreme  Court  directs  specifically 
what  judgment  shall  be  entered  by  the  lower  court,  the  latter's  duty 
is  to  follow  the  direction  implicitly;  it  being,  in  effect,  the  judgment 
erf  the  Supreme  Court,  which  the  lower  court,  after  entering,  has  no 
authority  to  set  aside,  or  to  grant  new  trial.  (Bertin  ft  Lepori  v. 
Mattison,  482.) 

Appetf  and  Error— Judgment  on  Bemand. 

28.  An  appeal  does  not  lie  from  a  judgment  entered  by  the  lower 
court  pursuant  to  the  mandate  of  the  Supreme  Court,  in  the  absence 
of  suggestion  that  the  judgment  and  mandate  are  broader  than 
essential.     (Bertin  ft  Lepori  v.  Mattison,  482.) 

Appeal  and  Error— BeTiew—Harmlees  Error— Adminlon  of  Evidence 
—Facts  Admitted. 

29.  Although  the  trial  court  might  have  considered  an  oral  state- 
ment of  counsel  as  a  waiver  of  the  state's  claim  to  the  personalty, 
as  the  state  did  not  in  unequivocal  terms  admit  the  fact  to  be  that 
the  County  Court  had  ordered  a  distribution  of  the  personal  property 
to  persons  whom  that  court  had  found  were  the  heirs  of  the  deceased, 
and  since  proof  of  the  fact  would  establish  the  claims  of  the  de- 
fendant and  defeat  the  claim  of  the  state,  the  admission  of  evidence 
of  the  order  made  by  the  County  Court  was  not  prejudicial  error. 
(State  ▼.  Finnigan,  538.) 

Appeal  and  Error— Beversal—C^onstitational  Provision. 

30.  Where  the  jury  made  no  mistake  in  returning  a  verdict  for  the 
school  district  in  a  teacher's  action  for  a  balance  due  under  a  teach- 
ing contract,  the  judgment  will  be  affirmed  as  required  by  Article 
YII,  Section  3  of  the  Constitution,  as  amended,  notwithstanding  any 
errors  that  may  have  been  committed  during  the  trial.  (Foreman 
V.  School  Dist.  No.  25,  587.) 

Appeal  and  Errors-Decisions  BeylewaUe — Order  Beinstating  Cause. 

31.  An  order  reinstating  an  action  dismissed  without  prejudice,  be- 
cause the  statute  of  limitations  would  bar  the  institution  of  another 
action  for  the  same  cause,  is  not  final,  and  an  appeal  therefrom  will 
be  dismissed.     (Kyla-Kierola  v.  Stanley-Smith  Lumber  Co.,  640.) 

Appeal  and  Error — Reservation  of  Grounds  of  Beylew—- Exceptions  to 
Rulings. 

32.  There  can  be  no  reversal  where,  throughout  the  testimony,  no 
exception  was  taken  to  any  ruling  of  the  court,  since  only  for  error 
legally  excepted  to,  will  a  decision  of  the  Circuit  Court  be  reversed. 
(Douglas  Creditors'  Assn.  ▼•  Hutchason,  644.) 

SI  Or.— 4e 
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Appeal  ftod  Error— HamilaM  Error— Oyermllng  Demurrer. 

33.  In  an  action  for  rent,  where  defendant's  answer  remedied  the 
defective  averment  of  the  complaint  in  respect  to  lack  of  proper  de- 
scription of  the  land,  the  action  of  the  court  in  overruling  demurrer 
to  the  complaint  was  harmless.     (Treadgold  v.  Willard,  658.) 

Appeal  and  Error— Injiinctioiw-Violation  Pendixig  Appeal— Proaecn- 
tion  for  Contempt. 

84.  Where  a  corporation  was  enjoined  from  intermeddling  with 
wharf  property,  the  taking  of  an  appeal  from  the  decree,  and  the 
giving  of  supersedeas  bond  did  not  render  it  immune,  while  the  ap- 
peal was  pending,  from  prosecution  for  contempt  for  a  violation  of 
the  injunction.     (Treadgold  v.  Willard,  658.) 

Appeal  and  Error— Becord— Time  for  Filing— Eridenee. 

35.  Where  an  appeal  was  perfected  in  accordance  with  Section  550, 
subdivision  4,  L.  O.  L.,  on  April  19th,  the  trial  court  had  no  author- 
ity, under  Section  554,  requiring  the  transcript  to  be  filed  within  30 
days  after  the  appeal  is  perfected,  to  enter  an  order  on  May  27th 
extending  the  time  to  file  the  transcript.     (Bell  v.  Fleming,  682.) 

Appeal  and  Error— Proceeding!  to  Transfer  Oanse— ^Notice  of  Appeal 
— Persona  Entitled— "Adverae  Party." 

36.  Under  Section  550,  L.  O.  L.,  requiring  notice  of  appeal  to  be 
served  on  such  adverse  party  or  parties  as  have  appeared,  an  appeal 
by  a  defendant  from  a  decree  enjoining  enforcement  of  the  judgment 
will  be  dismissed  where  a  codefendant  of  the  appellant  who  would 
be  compelled  to  pay  the  judgment  in  case  of  reversal  of  the  decree 
appealed  from  is  not  served  with  process;  an  "adverse  party,"  within 
Section  550,  being  one  whose  interest  in  relation  to  the  judgment  or 
decree  is  in  conflict  with  the  modification  or  reversal  sought  by  the 
appeal.     (French  v.  McKean,  683.) 

See  Costs,  3. 

See  Criminal  Law,  4-6,  12-14,  17. 

APPEABANCE. 

Appearance — Special  A^iearance. 

1.  Under  Section  542,  L.  O.  L.,  providing  that  a  defendant  appears 
when  he  answers,  demurs  or  gives  written  notice  of  appearance,  and 
Section  63,  making  a  voluntary  appearance  equivalent  to  personal 
service,  an  oral  question  of  counsel  as  to  the  allowance  of  costs,  where 
his  motion  on  special  appearance  to  dismiss  an  attachment  has  been 
granted,  is  not  a  general  appearance.     (Spores  ▼.  Maude,  11.) 

ABAON. 

Bee  Criminal  Law,  11. 

A8SSS6MENT. 

See  Estoppel,  4. 

See  Municipal  Corporations,  5-7,  9,  11,  13,  16,  20-23. 

See  Quieting  Title,  1. 

See  Taxation,  1-3. 
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A8SUMFTI0K  OF  DEBT. 
See  Mortgages,  2. 

ASSUlffPTIOK  OF  BISK. 

See  Master  and  Servant,  4. 

ATTAOHBfBNT. 

Attachment — Statute — Strict  Comi>llanc6. 

1.  Under  Section  295,  L.  O.  L.,  providing  for  attachment  npon  an 
nneeenred  contract  for  the  direct  payment  of  money  or  upon  contract 
where  defendant  is  a  nonresident,  the  attachment  was  an  ancillary 
provisional  remedy  and  the  statute  must  be  strictly  followed  or  no 
right  is  thereby  acquired.     (Spores  v.  Maude,  11.) 

Attachment— In  E^nitahle  Action. 

2.  In  a  suit  in  equity,  jurisdiction  is  not  acquired  by  the  attach- 
ment of  property  of  a  nonresident  defendant,  so  as  to  authorize  the 
court,  upon  service  of  summons  by  publication,  to  order  the  con- 
demnation and  sale  of  the  land  to  satisfy  the  judgment.  (Spores  v. 
Maude,  11.) 

ATTOBMET  AND  OUENT. 

Attorney  and  Client — Conduct — ^Presentation  of  the  Case. 

1.  It  is  the  attorney's  duty,  without  flattery  or  scurrility,  to  pre- 
sent his  view  of  the  law,  irrespective  of  an  adverse  ruling  of  the  court. 
(Phipps  ▼.  Medford,  119.) 

Attorney  and  Client— Attorney's  Lien— Notice— Statute. 

2.  The  right  to  an  attorney's  lien  depends  upon  notice  of  a  lien 
upon  the  judgment  being  served  upon  the  judgment  debtor  and  filed, 
under  Section  1088,  L.  O.  L.     (Townsend  v.  Chamberlain,  163.) 

Attorney  and  Client— Assertion  of  Lien — Order  of  Court. 

3.  Where  defendant  judgment  creditor's  attorney  made  a  motion, 
supported  by  affidavits,  asserting  his  claim  of  attorney's  lien  and  that 
the  settlement  of  the  judgment  by  his  client,  the  judgment  creditor, 
was  in  fraud  of  his  rights,  the  proceeding  on  the  motion  not  being 
part  of  the  suit  to  set  aside  the  judgment  as  fraudulent,  plaintiffs, 
the  judgment  debtors,  not  being  served  with  notice  and  not  appearing, 
while  the  parties  in  interest  were  different  from  those  in  the  action  in 
which  the  judgment  was  rendered,  the  order  of  the  court  canceling 
the  satisfaction,  the  affidavits,  stating  no  fact  indicating  that  it  was 
obtained  fraudulently,  or  that  the  settlement  was  invalid  as  to  the 
judgment  debtors,  and  authorizing  the  collection  of  the  remainder 
of  the  judgment  by  the  attorney,  was  a  nullity.  (Townsend  v.  Cham- 
berlain, 163.) 

Attorney  and  Client— Attorney's  Lien— Payment  or  Satisfaction  of 
Judgment — Statute. 

4.  Under  Section  1088,  L.  O.  L.,  touching  attorney's  liens,  where 
the  judgment  debtor  in  good  faith  pays  or  satisfies  the  judgment  be- 
fore notice  of  the  lien  of  the  judgment  creditor's  attorney,  the  latter 
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cannot  enforce  the  judgment  as  against  him.     (Townsend  ▼•  Chamber- 
lain, 163.) 

Attorney  and  Client— Soapenaion— Deceit— Statute. 

5.  Under  Section  1092,  L.  O.  L.,  providing  that  an  attorney  may 
be  removed  or  suspended  for  being  guilty  of  any  willful  deceit  or 
misconduct  in  his  profession,  where  an  attorney,  handling  claims  for 
collection,  after  being  notified  by  the  debtor  that  it  would  pay  in 
full  on  presentation  of  the  bill,  wrote  his  client  to  ascertain  the  least 
the  claim  would  be  compromised  for,  thus  intimating  that  the  matter 
was  yet  unsettled,  and,  after  receiving  two  checks  for  the  amount 
of  the  claim  from  the  debtor,  which  he  indorsed  without  authority 
and  cashed,  did  not  admit  that  he  had  collected  the  money  until  his 
client  had  direct  communication  with  the  debtor,  such  attorney  will 
be  suspended  from  membership  of  the  bar  for  one  year.  (State  ex 
reL  V.  Farrin,  489.) 

ATTOBMET  TEEB. 
See  Bills  and  Notes,  1. 

AUDIT. 

Of  CkHinty  Books  by  Insazaiice  Oommlsrioner. 
See  Counties,  3,  5,  7,  - 

AUTUOBITY. 

See  Counties,  9,  10. 

BANEBUPTOT. 

Bankruptcy— Trostee— Action  in  State  Oonrt 

1.  A  trustee  in  bankruptcy  may  sue  in  the  state  court,  and  where 
he  does  so  to  recover  frauaulently  conveyed  property  or  property 
otherwise  recoverable,  he  is  entitled  to  all  remedies  and  all  relief 
which  would  be  afforded  any  other  party  litigant  under  the  same  facta. 
(Van  Zandt  v.  Parson,  453.) 

Bankmptcy— Bight  of  Trustee — ^Bona  Fide  Purchaser. 

2.  A  trustee  in  bankruptcy,  having  the  right  of  an  attaching  cred- 
itor, is  not  tp^o  facto  a  bona  fide  purchaser  for  value,  and  that  he  is 
such  a  purchaser,  unaffected  by  outstanding  equities  against  the  bank- 
rupt, is  an  affirmative  defense,  which  must  be  pleaded  and  proved. 
(Coates  V.  Smith,  556.) 

BANKS  AND  BANKINQ. 

Banks  and  Banking — Stockholders — Liability  for  Debts  —  Oonstita- 
tional  Provision. 

1.  The  amendment  to  Article  XI,  Section  8,  of  the  Constitution 
(Laws  1913,  p.  8),  adding  thereto  the  provision  that  the  stockholders 
of  corporations  and  joint-stock  companies  conducting  the  business  of 
banking  shall  be  individually  liable  for  the  benefit  of  depositors  to 
the  amount  of  their  stock  at  par,  in  addition  to  the  par  value  of  such 
shares,  cannot  be  extended  to  include  creditors  of  a  bank  for  mer- 
chandise sold  to  it.     (Norria  Safe  ft  Lock  Co.  y.  Weaver,  670.) 
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Banks  and  Banking—- Actions  Against  Stockholders— Pleading. 

2.  In  an  action  to  enforce,  against  alleged  stockholders  of  a  bank, 
payment  of  balance  due  on  a  judgment  recovered  by  plaintiff  against 
the  bank,  the  complaint  which  did  not  show  how  many  shares  each 
defendant  subscribed,  and  how  much  remained  unpaid  upon  his  sub- 
scription, so  that  the  court  might  know  the  extent  of  the  award  to  be 
made  against  him,  did  not  state  a  cause  of  action.  (Norris  Safe  & 
Lock  Co.  V.  Weaver,  670.) 

BILL  OF  EXOEPTIONa 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

Bills  and  Notes— Actions— Amount  of  Becovery^Attomeys'  Fees. 

1.  In  an  action  on  promissory  notes,  where,  by  the  allowance  of  de- 
fendant's counterclaim,  plaintiff  had  judgment  for  only  $48.77,  the 
allowance  of  $100  as  attorneys'  fees  h^d  unreasonable.  (Meadow 
Valley  Land   Co.  v.   Manerud,  303.) 

Bills  and  Notes— Mortgagee— "Xhuress^—Tlureats  of  Imprisonment. 

2.  Evidence  held  sufficient  to  sustain  a  finding  that  notes  and 
mortgages  should  be  set  aside  as  procured  by  "duress"  and  executed 
under  threats  that  defendants'  sOn  would  be  sent  to  the  penitentiary 
for  embezzling  money  while  agent  of  the  mortgagee.  (Baldwin  Co.  v. 
Savage,  379. 

Bills  and  Notes— Mortgages— Validity— Duress — Threats  of  Imprison- 
ment. 

3.  Notes  and  mortgages,  given  by  parents  under  the  influence  of 
threats  that  otherwise  their  son  will  be  sent  to  the  penitentiary  for 
embezzlement  of  moneys  of  the  mortgagee,  are  voidable  for  duress. 
(Baldwin  Co.  v.  Savage,  379.) 

BLANKET  POLIOT. 
See  Insurance,   1« 

BOABD  OF  EQUALIZATION. 

Daties  are  to  Equalize  Assessments. 
See  Taxation,  2,  3. 

BONA  FIDE  PXJB0HA8EB» 

See  Bankruptcy,  2. 

See  Fraudulent  Conveyances,  6. 

See  Vendor  and  Purchaser,  1. 

BOUND  ABIEflL 

Boundaries — Surveys — ^Meander  Lines. 

1.  The  stream  or  other  body  of  water,  and  not  the  meander  line 
as  actually  run  on  the  ground  to  measure  a  fractional  section  abutting 
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on  saeh  stream,  is  the  boundary  line  of  the  land.     (Armstrong  y. 
Pincus,  156.) 

Bonndarlet—Detennlnatloii— Decree — Title  to  Land. 

2.  In  a  suit  ostensibly  to  establish  a  division  line,  but  in-  fact  to 
establish  title  to  a  strip  of  land  near  the  boundary,  the  court  had 
power  to  decree  that  the  plaintiff  had  no  title  to  the  strip,  and  that 
the  defendant  was  the  owner  thereof,  rather  than  merely  to  dismiss 
the  suit.     (Nolan  v.  Cook,  287.) 

BonndAriei— Equity— Jurisdiction— Title  to  Land. 

3.  Equity  has  no  jurisdiction  to  say  which  of  two  lines  is  meant  by 
a  description  in  a  deed,  for  this  would  be  determining  the  title  to  land. 
(Nolan  V.  Cook,  287.) 


Boundariee— Purcbaee  of  Disirated  Title— Suite  Involving  Title. 

4.  No  one  can  snoop  among  the  deed  records,  find  and  buy  a  law- 
suit involving  realty,  and  expect  a  court  of  equity  to  award  him  a 
title  under  guise  of  settling  a  disputed  boundary.  (Nolan  v.  Cook, 
287.) 


See  Carriers,  1,  2. 
See  Covenants,  1-3. 

CABBIEBS. 

Oarriers— <Jontract8— Breacb — ^Damagee— Measure. 

1.  As  a  general  rule,  damages  for  breach  of  a  carrier's  contract  to 
supply  cars  may  be  predicated  with  reference  to  all  that  was  in  the 
reasonable  contemplation  of  the  parties  in  performance  of  the 
agreement.     (Levy  v.  Nevada-Calif omia-Oregon  By.,  673.) 

Oarrlen — Contracts — ^Breacli— Damages — ^Measure  of. 

2.  Under  a  contract  to  supply  cars  for  shipment  of  livestock,  which 
the  carrier  broke  by  delay  in  supplying  cars,  knowing  that  the  stock 
was  intended  for  sale  on  the  market  in  a  distant  city,  the  measure  of 
damages  is  not  the  amount  of  depreciation  at  the  point  of  shipment, 
but  the  depreciation  in  market  value  at  the  destination;  that  being 
within  the  reasonable  contemplation  of  the  parties.  (Levy  v.  Nevada- 
California-Oregon  By.,  673.) 

CASES  IN  THE  OBEGON  BEPOBTS. 

Applied,  Approved,  Cited,  Distinguished,  Followed  and  Overruled  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

CEBTHTCATB. 

See  Vendor  and  Purchaser,  8. 

Sufficiency  of  Certificate  of  Acknowledgment. 
See  Acknowledgment,  1-3. 
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CEBTIORABI. 

Oemoran— Scope  of  Writ— ^nestioiis  of  Law. 

1.  A  writ  of  review  is  an  appropriate  proceeding  to  present  ques- 
tions of  law  arising  in  relation  to  a  disputed  claim  against  the 
county  after  it  has  been  presented  and  disallowed.  (Berridge  v. 
Marion  County,  391.) 

Certiorail — Scope  of  Review— Record— Evidence. 

2.  On  re-examination  on  writ  of  review,  the  court  will  not  con- 
sider evidence  outside  the  record,  unless  it  was  submitted  to  the 
inferior  tribunal  prior  to  its  decision.  (Berridge  v.  Marion  County, 
391.) 

Oertiorari— Scope  of  Wilt — QnesUons  of  Law. 

3.  The  question  of  law  whether  the  state  insurance  commissioner 
may  contract  for  audit  of  county  books  without  assurance  that  county 
will  pay  therefor,  so  as  to  render  the  county  liable  for  the  expense, 
in  view  of  Laws  of  1913,  page  545,  as  to  audits,  may  properly  be 
raised  by  writ  of  review  directed  to  the  order  of  the  County  Court 
disallowing  the   claim.     (Berridge   v.   Marion   County,   391.) 

See  Counties,  8. 

CHARTER  OF  CITIES. 

Astoria — Staples  v.  Astoria,  99. 

Clatsop— Flavel  Land  Co.  v.  Leinenweber,  353. 

Eugene — Boney  v.  Lane  County,  372. 

Hood  River— Parker  v.  Hood   Biver,  707, 

Medford— Phipps  v.  Medford,  119. 

Salem— Moffitt  v.  Salem,  686. 

Springfield — Klovdahl  v.  Springfield,  168. 

Warrenton — ^Flavel  Land  Co.  v.  Leinenweber,  353. 

CHOSES  IN  ACTION. 

dioa^  In  Action— Common  Law — Statutes. 

1.     Choses  in  action  exist  only  by  virtue  of  the  common  law  or  stat-^ 
ute;  thus,  a  claim  for  the  loss  of  the  society  or  assistance  of  a  hus** 
band  cannot  be  enforced  by  either  a  wife  or  widow,  unless  created 
by  statute.    (Kosciolek  v.  Portland  By.,  L.  &  P.  Co.,  517.) 

CITIES. 

See  Municipal  Corporations. 

CITY  CHARTERS. 

See  Charter  of  Cities. 

CIT7  OBDINANCE& 

See  Municipal  Corporations. 
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CIVIL  BIQHTa 

CiTU  Blgliti->Natiina  Bights— Hnstmnd  and  Wife. 

1.  The  natoral  rights  of  a  person  at  common  law  are  those  of  per- 
sonal security  in  the  legal  enjoyment  of  life,  limb,  body,  health  and 
reputation,  the  right  of  personal  liberty,  and  the  right  of  private 
property,  and  do  not  include  rights  growing  out  of  the  marriage 
relation,  as,  for  instance,  consortium,  since  those  are  based  on  social 
customs.     (Eosciolek  v.  Portland  By.,  L.  ft  P.  Co.,  517.) 

CLATSOP,  CHABTEB  OF. 

See  Flavel  Land  Co.  v.  Leinenweber,  358. 

CLOUD  ON  TITLB. 

See  Quieting  Title,  1. 

COLLATERAL  ATTACK. 

See  Municipal  Corporations,  13. 

COHMEBCIAL   PAPER. 

See  Bills  and  Notes. 

COMMON  LAW. 

See  Choeee  in  Action,  1. 

C01CPEN8ATI0N. 
See  Officers,  2. 

C01CPB0MI8E  AND  8ETTLSBCBNT. 

CompcomlBe  and  Settlement — Consideration—- Invalid  Claima. 

1.  Where  the  mortgagee  and  the  purchaser  from  the  mortgagor 
believed  that  the  mortgage  contained  a  clause  for  the  payment  of 
taxes,  and  the  former  in  good  faith  had  started  foreclosure  proceed- 
ings because  of  the  failure  to  pay  taxes,  a  settlement  of  such  proceed- 
ings is  sufficient  consideration  for  a  promise  made  by  the  purchaser 
to  insure  the  building  for  the  mortgagee's  benefit,  though  in  fact  the 
mortgage  contained  no  clause  for  the  payment  of  taxes,  and. there  was 
no  right  to  foreclose,  and  that  promise  will  be  enforced  in  equity. 
(Butson  V.  Misz,  607.) 

CONSIDERATION. 

See  Compromise  and  Settlement,  1. 
See  Contracts,  4. 
See  Fraudulent  Conveyances,  8. 
See  Specific  Performance,  2,  8. 

CONCLUSION. 

See  Pleading,  5. 
See  Beference,  1. 
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CONOLUSIVENBSa 

See  Appeal  and  Error,  20. 
See  Jodgment,  2,  3. 

CONSTITanONAL  LAW. 

Constitntional  Law-— Scope  of  Jndidal  Review— Policy  of  Law. 

1.  The  court  is  not  concerned  with  the  policy  of  the  initiative 
and  referendum  system,  but  must  construe  such  laws  and  laws  en- 
acted thereunder  as  it  finds  them.     (Phipps  v.  Medford,  119.) 

Constitatioiial  Law — ^Elections — NomlnatlonB — Free  and  Equal  Elec- 
tioiui — ^Privileges  and  Immunities. 

2.  Laws  of  1915,  page  124,  providing  for  nominations  for  pri- 
mary election  by  payment  of  fee,  as  a  method  additional  to  that  of 
Laws  of  1913,  page  183,  providing  for  nominations  without  fee  on 
petition,  is  not  invalid  as  violating  Article  II,  Section  1,  of  the  Con- 
stitution, requiring  all  elections  U>  be  free  and  equal,  or  Article  I, 
Section  20,  prohibiting  privilege  or  immunity  legislation,  since  no 
distinction  is  made  on  the  ballot,  and  the  candidate  may  elect  the 
method  he  will  follow.     (Patton  v.  Withycombe,  210.) 

Constitatlonal  Law^ObUgation  of  Contracts. 

3.  An  .amendment  to  Article  XI,  Section  3,  of  the  Constitution, 
adding  to  it  the  provisions  that  the  stockholders  of  corporations  and 
joint-stock  companies  conducting  the  business  of  banking  shall  be 
individually  liable  for  the  benefit  of  depositors  to  the  amount  of  their 
stock  at  par  in  addition  to  the  par  value  of  such  shares,  cannot  impair 
the  obligations  of  a  subscription  contract  made  before  its  adopti6n 
and  while  Section  3  limited  the  liability  of  stockholders  to  the  amount 
of  their  stock  subscribed  and  unpaid.  (Norris  Safe  &  Lock  Co.  v. 
Weaver,  670.) 

See  Appeal  and  Error,  9-11,  30. 
See  Banks  and  Banking,  1. 
See  Justices  of  the  Peace,  1. 
See  Municipal  Corporations,  18. 
See  Statutes,  2. 

CONSTITUTION  OF  OBEGON. 

Cited  and  Construed. 

See  Table  in  Front  of  this  Volume. 

CONSTBUCTION. 

See  Contracts,  1. 

See  Counties,  6. 

See  Logs  and  Logging,  1. 

See  Municipal  Corporations,  10,  19. 

See  Navigable  Waters,  2. 

See  Ofiicers,  1. 

See  Principal  and  Surety,  L 

See  Statutes,  3-5. 
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CX>NTEBCPT. 

Pro06cntioii  for  Oontemi»t  Fending  Appeal. 
See  Appeal  and  Error,  34. 

CONTRACTS. 

Contract! — Oonstraction— Intent. 

1.  Under  Section  716,  L.  O.  L.,  in  the  constmetion  of  written 
agreements,  the  intention  of  the  parties  is  to  be  pursued,  if  it  can 
possibly  be  done.     (Northwestern  Transfer  Co.  v.  Investment  Co.,  75.) 

Contracts— Validity— Public  Policy. 

2.  It  is  contrary  to  the  general  policy  of  the  law  to  restrict  the 
power  of  citizens  to  make  any  kind  of  contract  which  they  may  see 
fit  to  enter  into,  so  long  as  the  proposed  contract  does  not  affef^t  the 
morals  or  well-being  of  society  to  such  an  extent  as  to  be  against 
public  policy.     (Patterson  v.  Chambers  PoWer  Co.,  328.) 

Contracta— Validity— Indeflniteness — Surronnding  Circnmatances. 

3.  A  contract  will  not  be  held  void  for  indefiniteness  when,  by  con- 
sidering it  as  a  whole  and  taking  into  consideration  the  surrounding 
circumstances,  the  true  intent  of  the  parties  can  be  ascertained. 
(Patterson  v.  Chambers  Power  Co.,  328.) 

Oontractt— "Consideration." 

4.  "Consideration"  is  a  benefit  to  the  party  promising,  or  a  loss  or 
detriment  to  the  party  to  whom  the  promise  is  made.  (Butson  ▼. 
Misz,  607.) 

See  Carriers,  1,  2.    . 

See  Constitutional  Law,  8^ 

See  Insurance,  15-17. 

See  Newspapers,  1. 

See  Partnership,  1. 

See  Principal  and  Agent,  2. 

See  Principal  and  Surety,  2. 

See  Sales,  1. 

See  Setoff  and  Counterclaim,  1, 

See  Specific  Performance,  1-3. 

See  Statute  of  Frauds,  1. 

See  Trial,  3. 

See  Trover  and  Conversion,  1. 

See  Wills,  1. 

See  Work  and  Labor,  1. 

CONTBIBTJTOBT  NEOIJaEKC& 

See  Master  and  Servant,  3. 
See  Negligence,  1,  2,  4. 

C0NVSB8I0N. 

See  Embenlement,  4. 

See  Indictment,  1. 

See  Trover  and  Conversion,  1« 
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OOKVEYANOE. 

See  Logs  and  Logging,  1. 

See  Vendor  and  Purchaser,  7. 

See  Waters  and  Watercourses,  1-5,  8-10. 

CORPORATIONS. 

CorporationB—DiaitAiitioii— Existence  for  Pnipoae  of  Bxlngliig  Suit — 
Statate. 

1.  Under  Section  6699,  L.  O.  L.,  providing  that  after  dissolution  al) 
corporations  shall  continue  to  exist  as  bodies  corporate  for  five  years 
if  necessary  to  prosecute  or  defend  suits,  or  settle  their  affairs,  an 
action  by  a  corporation  which  had  taken  the  statutory  steps  for  a 
voluntary  dissolution,  tried  after  the  expiration  of  the  five-year 
period,  was  abated.     (Service  Lum.  Co.  v.  Sumpter  Valley  Ry.  Co.,  32.) 

Corporations— Dis8(dtitioii—ProBecation  of  Actions— Judgment  After 
Expiration  of  Time  Limit. 

2.  Where  a  judgment  of  reversal  is  rendered  by  Supreme  Court  in 
an  action  by  a  dissolved  corporation,  after  the  expiration  of  the  five 
years  allowed  by  Section  6699,  L.  O.  L.,  for  the  prosecution  of  such 
actions,  the  judgment  is  void,  and  on  a  second  appeal  the  hearing 
is  upon  the  original  appeal  as  if  no  judgment  had  been  rendered. 
(Service  Lum.  Co.  v.  Sumpter  Valley  Ry.  Co.,  32.) 

Corporations — ^Dissolution — ^Title  to  Corporate  Property. 

3.  The  stockholders  of  a  defunct  corporation,  in  the  absence  of 
creditors,  are  vested  with  title  to  the  corporate  property  as  tenants 
in  common.     (Service  Lum.  Co.  v.  Sumpter  Valley  Ry.  Co.,  32.) 

Corporations — ^Parties — Stockholders  of  Defunct  Corporation. 

4.  Under  Section  27,  L.  O.  L.,  requiring  that  every  action  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except  as  provided 
in  Section  29,  the  stockholders  of  a  defunct  corporation  having  no 
creditors  are  proper  parties  plaintiff  in  an  action  to  enforce  a  cor- 
porate claim.     (Service  Lum.  Co,  v.  Sumpter  Valley  Ry.  Co.,  32.) 

Corporations — ^Dissolution — ^Action — ^Parties — Substitution. 

5.  Stockholders  of  a  defunct  corporation  may  be  substituted  as 
parties  plaintiff  in  an  action  where  an  appeal  has  been  taken  before 
dissolution  of  the  corporation  without  the  necessity  of  making  motion 
for  such  substitution  within  one  year  after  the  dissolution  of  the  cor- 
poration as  required  by  Section  38,  L.  O.  L.  (Service  Lum.  Co.  v. 
Sumpter  Valley  Ry.  Co.,  32.) 

Corporations  —  Liability  of   Stockholders  —  Unpaid   Subscriptions  — 
Defenses — ^Fraud. 

6.  In  a  suit  by  a  judgment  creditor  after  execution  returned 
nulla  bona,  to  enforce  the  liability  of  the  stockholders  in  an  insolvent 
corporation  upon  their  unpaid  subscriptions  to  its  capital  stock,  where 
the  creditor  did  not  know  of  alleged  fraudulent  representations  to 
defendants  to  induce  them  to  become  stockholders,  such  fraudulent 
representations  were  no  defense  to  the  suit.     (Morgan  ▼.  Ruble,  641.) 
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cosra 

€08t»— Nature  of  Bemedy. 

1.  Under  Section  561,  L.  O.  L.,  costs  are  certain  snms  of  money 
prescribed  by  statute  as  indemnity  on  account  of  attorney  fees  in 
prosecuting  or  defending  a  suit  or  action.     (Spores  v.  Maude,  11.) 

Oofta— In  Equity— Discretionary. 

2.  Under  Section  567,  L.  O.  L.,  the  allowance  of  costs  in  a  suit  in 
equity  is  a  matter  resting  in  the  sound  discretion  of  the  court. 
(Spores  V.  Maude,  11. 

Costs— Appeal  and  Error— Failure  to  Baise  Point  Below. 

3.  In  suit  to  reform  a  note  and  mortgage,  where  the  specifica- 
tions of  a  defendant's  demurrer  to  the  complaint  did  not  direct  the 
attention  of  the  trial  court  to  the  point  urged  against  it  on  such  de- 
fendant's appeal,  he  could  not  recover  costs,  though  successful.  (Goates 
v.  Smith,  556.) 

COXrMTEBOlAAIll 

See  Bills  and  Notes,  1. 

See  Dismissal  and  Nonsuit,  2. 

See  Setoff  and  Counterclaim. 

OOUNTIES. 

Ck>nntiee— Taxation— Disposition  of  General  Taxes- -Statate. 

1.  Under  Sections  937,  6278,  L.  O,  L.,  giving  County  Courts  author- 
ity over  county  roads  and  power  to  tax  for  general  county  purposes,  the 
moneys  so  raised  may  be  used  upon  county  roads,  for  Sections  6320, 
6321,  authorizing  special  tax  levies  for  "building  and  improving*' 
county  roads  is  not  an  exclusive,  but  merely  a  supplementary,  method 
of  raising  road  funds.     (Boney  v.  Lane  County,  372.) 

Ooonties — ^Taxation— Disposition  of  General  Taxes— Statute. 

2.  Budget  Law  (Laws  1913,  p.  458),  requiring  the  County  Court  to 
publish  an  estimate  of  the  amount  required  for  each  department  of 
the  county  government,  merely  requires  an  estimate  of  how  much  of 
tlie  genera]  tax  fund,  as  distinguished  from  the  special  road  tax  fund, 
will  be  used  for  road  purposes.     (Boney  v.  Lane  County,  372.) 


Counties — ^Audit  of  Books — ^Powers  of  Insurance  Ck>mmissioner — ^Time 
of  Andit. 

3.  Under  Laws  of  1913,  page  546,  Section  10,  providing  that  the 
insurance  commissioner  shall  at  least  once  each  year  make  a  careful 
audit  of  books  of  each  county,  such  officer  is  not  restricted  to  mak- 
ing examination  for  an  entire  year.  (Berridge  ▼.  Marion  County, 
391.) 

Counties— Agents  of  State— Obligations. 

4.  Counties  are  governmental  agencies  of  the  state,  and  where  the 
state  by  enactment,  for  governmental  purposes,  imposes  a  constitu- 
tional obligation  on  the  county,  the  county  must  fairly  meet  it. 
(Mackenzie  v.  Douglas  County,  442.) 
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Oonntles — ^Audlt  of  Books — ^Powers  of  Insnranco  Oommissloner. 

5.  Laws  of  1913,  page  546,  Section  12,  providing  that  audit  of 
books  of  a  county  for  years  before  or  after  1914,  ma^  be  made  by  or 
under  supervision  of  the  state  insurance  commissioner  upon  proper 
assurance  that  the  expense  will  be  borne  by  the  county,  authorizes  the 
audit  for  years  prior  to  1914  only  if  the  county  agrees  to  pay  the 
expense  thereof,  and  for  years  after  1914  only  for  special  audits  other 
than  the  annual,  and  Section  14,  authorizing  employment  of  experts 
not  to  exceed  the  amount  appropriated  therefor,  does  not  authorize 
the  insurance  commissioner  to  make  a  contract  with  expert  account- 
ants for  a  county,  independent  of  its  authorities  so  as  to  render  the 
county  liable  for  the  cost,  except  where  made  by  the  commissioner. 
(Mackenzie  v.  Douglas  County,  442.) 

Oountlea — Statutes— Constraction — ^Punctnatioii. 

6.  Laws  of  1913,  page  546.  Section  12,  as  to  audit  of  books  of  any 
"city,  county  school  district,"  etc.,  though  there  is  no  official  comma 
between  "county"  and  "school  district,"  will  be  construed  as  if  the 
comma  were  present,  so  as  to  apply  to  counties,  as  required  by  the 
later  provisions  of  the  act.     (Mackenzie  v.  Douglas  County,  442.) 

Coiintiafl — ^Andlt  of  Books — Oompensation  of  Experts— liability. 

7.  A  claim  for  compensation  of  experts  who  audited  county  books 
cannot  be  allowed  under  Laws  of  1913,  page  545,  unless  the  complaint 
shows  that  the  insurance  commissioner  made  the  audit,  or  that  the 
county  officials  agreed  to  pay  therefor.  (Mackenzie  v.  Douglas 
County,  442.) 

Ckmntles — ^Actions — ^Remedy  by  OertiorarL 

8.  An  ordinary  action  at  law  may  be  brought  to  recover  the  amount 
claimed  under  a  contract  with  the  county  which  had  been  rejected  in 
part  by  the  County  Court,  where  there  are  questions  of  fact  as  well  as 
of  law  involved,  since  on  a  writ  of  review  the  court  cannot  examine 
a  disputed  question  of  fact,  but  can  consider  only  facts  disclosed  by 
the  record.     (Coos  Bay  Times  Pub.  Co.  v.  Coos  County,  626.) 

Counties — Officers — ^Authority — ^Pablication  of  Tax  Lists. 

9.  General  Laws  of  1913,  page  576,  requires  the  tax  collector  to 
publish  in  the  newspapers  selected  by  the  County  Court  to  publish  court 
proceedings  under  Section  2902,  L.  O.  L.,  a  notice  of  delinquent  taxes, 
which  publication  shall  be  for  a  price  not  exceeding  the  price  pre- 
scribed by  Section  2903,  L.  O.  L.  The  latter  section  provides  that 
compensation  for  the  publication  of  lists  and  proceedings  shall  be 
fixed  by  the  County  Court  not  exceeding  the  limit  therein  specified. 
Section  937,  L.  O.  L.,  gives  the  County  Court  the  general  care  and 
management  of  the  county  property.  Heldj  that  the  tax  collector  has 
no  authority  to  contract  for  the  publication  of  delinquent  tax  lists 
at  a  rate  exceeding  that  fixed  by  the  County  Court.  (Coos  Bay  Times 
Pub.  Co.  V.  Coos  County,  626.) 

Counties— Officers— Anthority— Publication  of  Tax  Lists. 

10.  The  provision  of  General  Laws  of  1913,  page  576,  that  in  coun- 
ties of  more  than  100,000  inhabitants  the  County  Court  shall  cause  the 
delinquent  tax  lists  to  be  published  at  a  compensation  therein  defin- 
itely fixed,  does  not  indicate  an  intention  of  the  legislature  to  confer 
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on  the  tax  collectors  of  other  counties  the  authority  to  fix  the  compen- 
sation for  such  publication.  (Coos  Baj  Times  Pub.  Go.  t.  Coos 
County,  626.) 

COUNTY  COUBT. 

See  Certiorari,  1-3. 

See  Executors  and  Administrators,  1,  i. 

See  Infants,  3. 

Adjudication  of  Ckmnty  Ck>iirt  in  Bscbeat  Proceeding. 

See  Escheat,  1,  2. 

COUBTa 

See  Justices  of  the  Peace,  1. 

Comity  Court  Sitting  as  Jurenile  Coort. 
See  Infants,  3. 

C0VBNAMT8. 

Corenants— Seisin— BreMlL 

1.  An  outstanding  title  does  not  breach  a  covenant  of  seisin  going 
to  a  paramount  right  to  the  fee  and  possession  until  there  is  an  evie- 
tion  or  something  equivalent  thereto.     (Kreindring  v.  Mathews,  243.) 

CoTenants— Encumbrances^-Breach. 

2.  An  outstanding  mortgage  breaches  a  covenant  against  encum- 
brances when  the  deed  is  delivered.     (Kreinbring  v.  Mathews,  243.) 

Covenants — Seisin— -Breacb— Dower. 

3.  An  outstanding  ri^ht  of  dower  is  not  technically  an  encum- 
brance, but  an  interest  in  the  fee  covered  by  a  covenant  of  seisin, 
instead  of  by  covenants  against  encumbrances.  (Kreinbring  v.  Mat- 
hews, 243.) 

See  Mortgages,  4. 

CRIMINAL  LAW. 

Criminal  Law— Commitment — Signing  by  Judge. 

1.  Since  Sections  582,  584,  591,  1578,  1593,  1594,  L.  O.  L.,  relating 
to  journal  of  Circuit  Courts  and  commitment  of  convicted  prisoner, 
do  not  direct  the  circuit  judge  to  sign  tne  journal  or  the  commitment, 
he  is  not  required  to  do  so  to  render  a  commitment  legal.  (Long  v. 
Minto,  281.) 

Criminal  Law— Judgments— Fotm— Oral. 

2.  A  judgment  is  given  by  the  act  of  the  court  in  pronouncing 
sentence  upon  a  person  convicted  of  a  crime.     (Long  v.  Minto,  281.) 

Criminal  Law— Judgments— Memorial. 

3.  A  memorial  of  the  court's  judgment  is  made  when  the  clerk 
under  Section  1578,  L.  O.  L.,  performs  the  ministerial  act  of  writin^^ 
the  entry  in  the  journal.     (Long  v.  Minto,  281.) 

Criminal  Law— Appeal— Perfecting  Appeal— Transcript— Statute. 

4.  STnder  Sections  1610,  1611,  L.  O.  L.,  whereby  an  appeal  becomes 
perfected  by  serving  and  filing  with  the  clerk  a  notice  of  appeal. 
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and  Section  1621,  as  amended  by  Laws  of  1913,  page  496,  providing 
that  on  appeal  the  clerk  of  the  court  where  the  notice  thereof  it 
filed  must,  within  30  days  thereafter,  or  such  further  time  as  the  court 
may  allow,  transmit  a  certified  copy  of  the  notice,  certificate  of  cause, 
if  any,  and  the  judgment-roll,  to  the  clerk  of  the  Supreme  Court, 
an  appeal  will  be  dismissed  for  failure  to  file  the  transcript  within 
the  time  prescribed  by  law,  unless  the  failure  is  shown  to  be  due  to 
the  negligence  of  the  clerk.     (State  ▼.  Keeney,  478.) 

Oriminal  Law— Perfected  Appeal— Snbseqnent  Appeal — StlpnlatioiL 

5.  Where  a  defendant  perfected  his  first  appeal  by  serving  and 
filing  the  notice  required  oy  the  statute,  he  thereby  exhausted  his 
right  of  appeal,  and  it  was  not  within  the  power  of  the  parties  to 
stipulate  for  a  new  notice  and  a  new  appeal.     (State  v.  Keeney,  478.) 

Oriminal  Law— Appeal  and  Error— Beyiaw— Invited  Error. 

6.  Where  defendant's  counsel  on  direct  examination  asked  the 
owner  of  the  property  if  he  confirmed  the  sale  as  reported  to  him, 
error  in  permitting  the  witness  on  cross-examination  to  answer  sub- 
stantially the  identical  question,  which  called  for  a  conclusion  of  the 

V  witness,  was  invited.     (State  v.  Stiles,  497.)  . 

Oriminal  Law— Trial — ^Instractions— ABsaming  Facts. 

7.  A  requested  instruction  that  if  the  jury  found  that  the  owner 
of  the  property  approved  the  terms  of  the  contract  of  sale  at  or 
about  the  time  it  was  signed  then  the  sale  was  confirmed  according  to 
the  terms  of  the  contract,  and  there  would  be  no  larceny  by  defendant 

•^  in  retaining  the  money,  and  they  should  acquit  defendant,  was  prop- 

erly refused  as  assuming  that  certain  terms  oflfered  by  owner  were 
accepted  by  prospective  purchaser,  and  not  submitting  the  question 
whether  such  a  contract  was  consummated.     (State  v.  Stiles,  497.) 

Oriminal  Law— Trial— Instmctiona. 

8.  An  instruction  defining  the  word  "bailee,"  although  not  predi- 
cated on  any  evidence,  was  not  error,  since  the  defendant  having  been 
charged  with  the  crime  of  larceny  by  bailee,  the  definition  of  the 
word,  or  a  general  description  of  the  relation  which  it  implies,  was 
proper.     (State  v.  Stiles,  497.) 

rfli'^  Oriminal  Law— Tzlal- Xnatroctions. 
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9.  An  instruction  that  if  the  state  proved  beyond  a  reasonable 
doubt  that  the  sale  was  not  confirmed,  that  the  money  was  delivered 
to  defendant  and  that  defendant  failed  to  return  it  on  demand,  and 
contrary  to  the  provision  of  his  trust,  the  jury  should  find  defendant 
guilty,  the  remainder  of  the  instruction  to  which  no  exception  was 
taken  being  that  if  the  state  failed  to  prove  these  various  proposi- 
tions beyond  a  reasonable  doubt,  the  jurv  should  find  defendant  not 
guilty,  was  properly  given,  as  supported  by  evidence  that  the  money 
was  delivered  to  defendant  conditionally.     (State  v.  Stiles,  497.) 

Oriminal  Law— Byidence— Other  OfTensefl— Admissibility. 

10.  As  a  general  rule,  evidence  of  other  and  distinct  crimes  than 
that  charged  in  the  indictment  cannot  be  given.  (State  v.  McClard, 
510.) 
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Orlmiiul  Law — Burning  to  DefTaiid  Insurer  —  Evidence  of  OUier 
Offeneee. 

11.  Such  rule  is  subject  to  exception  in  prosecutions  for  bmming 
property  to  defraud  the  insurer,  and  eridenee  that  accused  secured 
insurance  on  other  property  at  a  different  place,  and  the  property 
was  burned  very  soon  thereafter,  is  admissible  as  tending  to  show 
the  intent.     (State  v.  McClard,  510.) 

Criminal  Law— Appeal— ^ekop^—Presenration  of  Bzcepti<m8. 

12.  It  is  the  duty  of  the  accused  in  his  bill  of  exceptions  to  nega- 
tive the  existence  of  evidence  which  might,  under  some  theory,  ren* 
der  admissible  that  which  was  excepted  to,  or  to  negative  any  theory 
under  which  it  might  be  admissible,  and  if  he  does  not  do  so,  the 
court  cannot  say  that  the  evidence  complained  of  was  inadmissible. 
(State  ▼.  McClard,  510.) 

Criminal  Law— Appeal— Incomplete  Becord. 

13.  On  appeal  from  judgment  of  the  Circuit  Court  dismissing  com- 
plaint against  defendant  for  violation  of  a  city  ordinance  after  con- 
viction by  the  municipal  court,  where  the  only  papers  before  the^ 
court  were  a  copy  of  the  original  complaint,  judgment  in  the  muni-'' 
cipal  court,  notice  of  appeal  to  the  Circuit  Court  and  the  undertak- 
ing, the  judgment  of  the  Circuit  Court,  the  notice  of  appeal  on  be- 
hfdf  of  the  state  and  its  undertaking,  the  Supreme  Court  cannot 
determine  whether  the  decision  of  the  Circuit  Court  was  erroneous. 
(Portland  v.  Grabs,  645.) 

Criminal  Law— Appeal— DeciiioiL 

14.  On  the  city's  appeal  from  judgment  of  the  Circuit  Court  hold- 
ing unconstitutional  an  ordinance  under  which  defendant  had  been 
convicted  in  municipal  court,  the  Supreme  Court  must  affirm,  though 
the  ordinance  was  constitutional,  if  the  facts  disclose  that  defendant 
was  innocent,  since  a  sound  ruling  of  the  Circuit  Court  as  to  guilt  or 
innocence  must  be  sustained,  notwithstanding  the  Supreme  Court's 
dissent  from  the  reasons  upon  which  it  was  made.  (Portland  ▼. 
Orahs,  545.) 

Criminal  Law— Offenses — "Accomplice"— -Who  U. 

15.  Section  2370,  L.  O.  L.,  declares  that  all  persons  concerned  in 
the  commission  of  a  crime,  whether  they  directly  commit  the  crime  or 
aid  and  abet  in  its  commission,  are  principals,  while  Section  1540  de- 
clares that  a  conviction  cannot  be  had  upon  the  testimonv  of  an  ac- 
complice unless  corroborated,  and  that  evidence  merely  snowing  the 
commission  of  the  crime  or  the  circumstances  thereof  is  not  sufficient. 
Prohibition  Act  (Laws  1915,  pp.  151,  155),  Sections  5  and  9,  denounce 
the  sale  or  barter  of  intoxicating  liquors,  while  Section  7  declares  that 
it  shall  be  unlawful  for  any  person  to  solicit,  take  or  receive  any 
order  for  intoxicating  liquors,  or  to  make  any  contract  for  the  sale 
of  any  intoxicating  liquors  except  where  the  sale  is  permitted.  There 
was  no  provision  for  the  punishment  of  persons  purchasing  intoxicat- 
ing liquors.  Eeldf  that  neither  a  purchaser  nor  his  agent  m  effecting 
a  purchase  of  intoxicating  liquors  is  an  accomplice  of  the  seller,  and 
a  conviction  may  be  had  on  the  uncorroborated  testimony  of  either; 
an  "accomplice"  being  a  responsible  person  whose  willful  participa- 
tion in  the  commission  of  a  crime  renders  him  liable  to  conviction. 
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though  of  course  the  agent  of  the  seller  would  be  an  accomplice. 
(State  T.  Edlund,  614.) 

Orlmlnal  Law— Trial— Jury  Question. 

16.  When  the  evidence  is  conflicting  as  to  whether  a  witness  is  an 
accomplice,  the  question  should  be  submitted  to  the  jury.  (State  ▼. 
Ediund,  614.) 

Criminal  Law— Appeal — ^Harmlesa  Error. 

17.  In  a  prosecution  for  the  sale  of  intoxicating  liquors,  where  the 
court  improperly  charged  that  the  buyer's  agent  was  an  accomplice, 
the  seller  cannot  complain  that  the  instruction  did  not  declare  the 
buyer  to  be  an  accomplice,  and  require  corroboration  of  t^e  agent 
other  than  by  the  buyer  to  justify  a  conviction,  for  the  instruction 
as  given  was  more  favorable  than  the  seller  was  entitled  to;  the  agent 
not  being  an  accomplice.     (State  v.  Edlnnd,  614.) 

CFUBATIVE  AOT. 
See  Municipal  Corporations,  5. 

DAMAGES. 

Damages— dements— Injury  to  Business. 

1.  In  an  action  on  the  case  in  which  plaintiff  alleges  the  con- 
version  of  personalty,  the  breach  of  an  agreement  in  regard  to  the 
manner  in  which  business  should  be  conducted,  and  misrepresentations 
as  to  the  ownership  of  property,  all  tending  to  the  wrecking  of 
plaintiff's  business  for  the  benefits  of  defendants,  plaintiff  is  en- 
titled to  recover,  not  only  for  the  value  of  her  interest  in  the  physical 
property  converted,  but  for  the  resultant  injury  to  the  business. 
(Cash  V.  Garrison,  135.) 

Damages — ^Duty  to  Reduce. 

2.  A  municipal  corporation  is  not  liable  for  such  continuing  dam- 
age from  a  culvert  diverting  water  on  to  land  as  could  have  been 
avoided  by  the  exercise  of  reasonable  and  ordinary  diligence  by  the 
land  owner  in  preventing  it.     (Theiler  v.  Tillamook  County,  277.) 

See  Carriers,  1,  2. 

See  Eminent  Domain,  2-5. 

See  Negligence,  1. 

See  Tender  and  Purchaser,  6. 

Measure  of. 

See  Fraud,  1. 


Deatb— Evidence— Sufflciency—Oause  of  Death. 

1.  Evidence  that  deceased  stood  on  one  grounded  guy  wire, 
reached  for  a  charged  wire,  and  fell  and  was  killed,  is  insufficient 
to  sustain  a  verdict  that  the  fatal  fall  was  due  to  touching  the 
charged  wire  rather  than  through  loss  of  balance.  (Medsker  v.  Port- 
land By.,  L.  k  P.  Co.,  63.) 
81  Or.— 47 


738  Index. 


Death  — Hniband  and  vm^^Jjcn  of  ConBortliim— Wife's  Bight  of 
Action. 

2.  At  common  law,  the  huBband  could  maintain  an  action  for  in- 
jury to  or  death  of  his  wife,  whereby  he  lost  her  services  or  consor- 
tium; but  the  wife  herself  could  not  maintain  a  corresponding  action 
to  recover  for  the  loss  of  services  and  consortium  due  from  the  hna* 
band  to  her.     (Kosciolek  v.  Portland  By.,  L.  &  P.  Co.,  517.) 

Death— Hnsband  and  Wife — Statutes. 

3.  Section  7050,  L.  O.  L.,  which  repeals  all  laws  imposing  or  recog- 
nizing civil  disabilities  upon  a  wife  which  are  not  imposed  or  recog- 
nized as,  existing  against  the  husband,  does  not  confer  on  a  wife  any 
new  riglit  of  action,  but  merely  allows  her  to  act  independently  of  her 
husband  for  the  redress  in  the  courts  for  the  infringement  of  rights 
which  she  already  had.     (Kosciolek  v.  Portland  By.,  L.  &  P.  Co.,  517.) 

Death— Death  of  Hnsband— Wife's  Bight  of  Action. 

4.  Where  a  husband  suffered  personal  injuries  through  the  negli* 
gence  of  another,  sued  therefor  and  compromised,  his  widow,  after 
his  death,  had  no  right  of  action  for  the  consequential  injury  to  her 
through  loss  of  consortium  and  support;  there  being  no  statute  giving 
the  widow  such  a  right  of  action.  (Kosciolek  ▼.  Portland  By.,  L.  ft 
P.  Co.,  517.) 

See  Abatement  and  Bevival,  1,  2. 
See  Appeal  and  Error,  4. 

DEOBIT. 

See  Attorney  and  Client,  5. 


Deed»— "Mental  Oapadty.** 

1.  "Mental  capacity"  at  the  time  of  signing  a  conveyance  sufficient 
to  comprehend  the  nature  of  the  business  in  which  the  grantor  is  en- 
gaged is  the  standard  fixed  by  the  law  for  determining  his  compe- 
tency.    (Magness  v.  Ditmars,  598.) 

Deeds — Competency  of  Qrantor — Sufficiency  of  Evldei^. 

2.  In  suit  involving  the  validity  of  a  deed  executed  by  defendant's 
father,  evidence  held  to  show  that  at  the  time  of  execution  the  father 
was  mentally  competent,  knowing  the  nature  of  the  business  in  which 
he  was  engaged,  and  fully  understanding  its  effect.  (Magness  ▼•  Dit- 
mars, 598.) 

Bank  of  Stream  and  not  Meander  Line  Is  Boundary  Idn«. 

See  Navigable  Waters,  2. 

DEFINITIONB. 

See  Words  and  Phrases. 

DE80ENT  AND  DISTBIBUTIOK. 

Descent  and  Distribution— Executors  and  Administrators— Snrdiar- 
ging  Administrator. 

1.  Parties  interested  in  an  estate  may  surcharge  an  administra- 
tor's final  account  if  he  fails  to  reduce  its  choses  in  action  to  posses- 
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sion,  and,  if  lie  refuses  to  collect  debts  owing  the  estate  and  properly 
apply  the  proceeds,  the  heirs  may  themselves  realize  upon  them  in  the 
interest  of  the  estate.     (In  re  Marks'  Estate,  632.) 

DE8EBTI0N. 
fiee  Divorce,  2,  8. 

DEVISE. 
Agrettnent  to  DeTiM  Heal  Property. 
See  Specific  Performance,  1-3. 
See  Wills,  1,  2. 

DISOTtATHffBB. 

See  Eatoppel,  2. 

DISOBETION  OF  CITY  OOUNOIIi. 

See  Municipal  Corporations,  6. 

DISOBETION  OF  OOUBT. 

See  Appeal  and  Error,  21. 

See  Costs,  2. 

See  Eminent  Domain,  5. 

See  Executors  and  Administrators,  4. 

See  Injunction,  i. 

See  Trial,  1. 

DISMTHflATi. 
Of  Teacher  by  Board  of  Directors. 

See  Schools  and  School  Districts,  1,  2. 

DISMISSAL  AND  NONStHT. 

Dlflmissal  and  Nonsuit — Suits  in  Equity — Bemedies  at  Law. 

1.  In  view  of  Sections  1,  389,  L.  O.  L.,  in  Oregon  a  distinction  is 
made  between  actions  at  law  and  suits  in  equity,  and  although  courts 
of  law  and  equity  are  presided  over  by  the  same  judges,  a  suit  in  equity 
must  be  dismissed  where  there  is  a  remedy  at  law.  (Spores  v.  Maude, 
11.) 

Dismissal  and  Nonsuit — Plaintiffs  Bight — Ootrnterclalm. 

2.  Under  Section  182,  L.  O.  L.,  as  to  nonsuits,  plaintiff  has  an  abso- 
lute right  at  any  time  before  trial  to  a  voluntary  nonsuit  unless  a 
counterclaim  has  been  pleaded  as  a  defense.     (Chance  v.  Carter,  229.) 

Dismissal  and  Nonsuit— Oronnds— Unverified  Pleading. 

3.  Where  a  complaint  has  been  properly  stricken  from  the  files 
for  want  of  a  verification  without  leave  to  amend,  the  plaintiff  has 
no  standing  in  court,  and  the  dismissal  of  the  suit  follows  as  a  mat- 
ter of  course,  irrespective  of  the  reasons  therefor  given  by  the  pre- 
siding judge.     (Clark  v.  Clark,  405.) 

See  Appeal  and  Error^  2. 
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DI880LX7TIOK. 

See  Abatement  and  BeviTal,  3. 
See  Corporationa,  1-3,  5. 

DIVOSOB. 

DtToree  Decree— (Propertj  Bigltte— Eztnterrltoriality. 

1.  A  deeree  of  diToree  rendered  in  Washington  Tenritorj,  and  aub- 
seqaently  modified  by  the  Superior  Court  of  Pierce  County,  Wash- 
ington, when  the  statute  empowered  the  court  to  give  either  spouse 
any  or  all  of  the  property  in  its  discretion,  conferred  upon  the  wife 
no  title  to  land  which  the  husband  had  in  Oregon,  since  the  Wash- 
ington statute  was  confined  in  its  operation  to  the  property  of  parties 
within  that  state,  and  the  decree  did  not  so  operate  upon  Section  511, 
L.  O.  L.,  relating  to  the  disposition  of  real  property  by  divorce  de- 
crees, as  to  convey  any  estate  in  the  Oregon  lands,  as  that  provision 
applies  to  decrees  rendered  in  Oregon,     (^binson  v.  Scott,  20.) 

DiTorce — Oronnda — WiUfol  Deeertton— Statate. 

2.  Under  Section  507,  L.  O.  L.,  a  dissolution  of  the  marriage  eon- 
tract  may  be  decreed  in  Oregon  at  the  suit  of  the  injured  party  for 
willful  desertion  for  one  year.     (Hersehback  v.  Herschback,  151.) 

Divorce— Chnmnda— Deeertton— living  Apart  by  (Uaaatnt, 

3.  Wbere  a  wife,  upon  her  marriage,  with  the  consent  of  her 
husband,  went  to  the  home  of  her  relatives  to  live  until  her  husband 
could  secure  sufficient  means  to  enable  them  to  commence  house- 
keeping, she  could  not  be  charged  with  deserting  her  husband  until 
he  had  canceled  his  consent  that  she  live  with  her  relatives.  (Herseh- 
back V.  Herschback,  151.) 

Divorce — ^Evidence — Snfliciency. 

4.  Ib  a  suit  for  divorce,  evidence  held  to  warrant  a  decree  for 
plaintiflf  on  the  ground  of  cruel  and  inhuman  treatment.  (Beam  v. 
Beam,  175.) 

Divorce — ^Estate  by  Entirety— Bffect  of  Divoroe. 

5.  A  divorce  changes  an  estate  by  entirety  to  an  estate  in  eommon. 
(Chase  v.  McKenzie,  429.) 

DOWBS. 

See  Covenants,  8* 

DTJBESa 

See  Bills  and  Notes,  2,  3. 
See  Mortgages,  11-13. 

EASEMENT. 

Eaaementa— Orant  for  Fntnre  Enjoyment. 

1.  There  is  no  rule  of  law  prohibiting  the  grant  of  an  easement 
to  take  effect  or  to  be  enjoyed  in  the  fnture.  (Patterson  v.  Chambers 
Power  Co.,  328.) 
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BMemanti    Oonvayance— Bights  of  Servient  Owner. 

2.  The  eonyeyance  of  an  easement  over  land  does  not  pass  the  title 
or  interfere  with  the  right  of  the  owner  of  the  soil  to  occupy  it  for 
any  purpose  not  ineonsietent  with  the  easement.  (Patterson  v.  Cham- 
bers Power  Go.y  828.) 

Easements— Waters  and  Waterconrses^Nature  of  ''Easement." 

3.  A  pure  "easement"  is  one  where  the  land  of  one  person,  which 
land  is  denominated  the  "servient  tenement/'  is  subjected  to  some  use 
or  burden  for  the  benefit  of  the  lands  of  another  person,  whose  lands 
are  termed  the  "dominant  tenement";  but  there  are  many  water  rights 
and  rip[hts  of  way  for  ditches  which  do  not  strictly  come  within  this 
definition  and  yet  are  ealled  "easements."  (Patterson  v.  Chambers 
Power  Co.,  328.) 

See  Estoppel,  3. 

See  Vendor  and  Purchaser,  7. 

See  Waters  and  '\^ 'at er courses,  1-12. 


Ejectment— Actions — QaesUons  InyolTed. 

1.  The  action  of  ejectment  involves  both  the  right  of  possession  and 
the  right  of  property.     (Chance  v.  Carter,  229.) 

Ejectment— Setoff  and  ''Oonnterdaim" — "Transaction," 

2.  Section  73,  L.  O.  L.,  requires  the  answer  to  contain  denials  and 
any  new  matter  constituting  a  counterclaim.  Bection  74  requires  a 
counterclaim  to  be  in  favor  of  defendant  against  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and  to  arise  out 
of  a  cause  on  contract^  or  transaction,  set  forth  in  the  complaint  as 
the  foundation  of  plaintiff's  claim,  or,  in  actions  on  contract,  any 
other  cause  on  contract  existing  on  commencement  of  the  action. 
Held  that,  while  the  word  "transaction"  means  more  than  "contract," 
and  includes  a  business  or  other  affair  between  the  parties,  yet,  where 
plaintiff  in  ejectment  merely  alleged  ownership  and  defendant's  un- 
lawful oecupaney,  defendant's  answer  merely  claiming  title  was  not  a 
counterclaim,  since  neither  revealed  the  transaction  involved  as  the 
basis  of  plaintiff's  claim.     (Chance  v.  Carter,  229.) 

Ejectment— Setoff  and  ''Ootmterclalm"— Wliat  Constitatee. 

3.  In  ejectment,  where  defendant  answers  under  Section  328, 
L.  O.  L.,  claiming  to  be  the  absolute  owner  and  denying  plaintiff's  in- 
terest, the  answer  is  applicable  only  to  one  action,  and  is  in  no  sense 
a  counterclaim,  although  it  permits  defendant  to  secure  affirmative  re* 
lief.     (Chance  v.  Carter,  229.)  • 

ELECTION  OF  RTaMEDTEa 

See  Mechanics'  Liens,  2. 

ELEOTIOKa 
Elections— Notice— Condition  Precedent. 

1.  The  notice  of  a  special  election  required  by  law  to  be  ffiven 
constitutes  a  condition  precedent,  which  must  be  observed  to  validate 
matters  voted  upon  at  such  election.     (Staples  y.  Astoria,  99.) 
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Elections— Primaries— Filing  for  Nomination— atatntes— Validity. 

2.  Although  Laws  of  1913,  page  183,  forbid  nomination  of  candi- 
dates for  pablic  office  by  political  parties  except  as  provided  by 
Sections  3349-3391,  L.  O.  L.,  inclusive,  as  to  direct  primaries  the 
legislature,  by  Laws  of  1915,  page  124,  provided  an  additional  method 
of  nomination  by  filing  and  payment  of  fees  which  is  valid  in  view 
of  the  facts  that  the  legislature  may  amend  an  initiated  statute,  and 
that  there  is  no  conflict.     (Patton  v.  Withycombe,  210.) 

Elections — ^Nominations— Metliod—Powera  of  Precinct  Oonunittofitnen 
— *«PoUtlcal  Party." 

3.  Section  3333^  L.  O.  L.,  provides  that  any  political  party  may,  by 
certificate  of  nomination,  nominate  candidates.  Section  3359  defines 
a  political  party  to  be  an  affiliation  of  electors  which  at  the  next  gen- 
eral election  preceding  polled  for  congressman  at  least  25  per  cent  of 
the  entire  vote.  Section  3343  provides  for  withdrawal  of  nominees. 
Section  3344  provides  procedure  in  ease  of  withdrawal  or  death.  Sec- 
tion 3345  provides  that  the  party  nominating  a  candidate  who  has 
withdrawn  may  fill  the  vacancy.  Section  3367  makes  the  provision  of 
Sections  3343  and  3344  applicable  in  case  of  direct  primary  nomina- 
tions only  in  case  of  death  or  removal  from  the  district  before  elec- 
tion, but  in  no  other  case.  Section  3389  empowers  precinct  committee- 
men to  make  nominations  to  fill  vacancies  among  candidates  caused  by 
death  or  removal  from  the  district,  but  not  otherwise.  The  incumbent 
of  office  of  state  senator  for  the  term  ending  in  1919  resigned  in  1916 
after  the  direct  primary  nominating  election.  Thereafter  on  notice  a 
joint  convention  of  j^recinct  committeemen  was  held,  and  petitioner 
was  nominated  for  the  vacancy.  Held,  that,  as  no  nomination  was 
made  at  the  direct  primary  nominating  election,  and  as  the  vacancy 
did  not  occur  through  death  or  removal  from  the  district,  no  nomina- 
tion could  be  made  to  fill  the  vacancy.     (Goovert  v.  Olcott,  415.) 

See  Constitutional  Law,  2. 

ELEVATOR. 

See  Negligence,  8. 

EMBEZZLEMENT. 

Embezzlement— Larceny  by  Bailee— Ef^idence—SnilLciency. 

1.  In  a  prosecution  for  larceny  by  bailee,  alleged  to  have  been 
committed  by  a  real  estate  broker  in  retaining  as  a  commission  a 
sum  of  money  received  from  a  prospective  purchaser  as  a  first  pay- 
ment of  purchase  price,  evidence  held  sufficient  to  sustain  a  finding 
that  the  purchaser  parted  with  title  to  the  money  conditionally  and 
only  in  case  her  proposal  to  give  a  chattel  mortgage  in  part  payment 
should  be  accepted  by  the  owner  of  the  property.  (State  v.  Stiles, 
497.) 

Embeszlement—Bridence— Admissibility— Statnta. 

2.  Under  Section  1956,  L.  O.  L.,  making  it  larceny  for  any  bailee 
of  money,  etc.,  to  wrongfully  convert  or  neglect  or  refuse  to  deliver 
or  account  for  money  bailed,  etc.,  according  to  the  trust,  intent  not 
being  an  element  of  the  crime,  the  exclusion  of  testimony  of  the 
owner  of  the  property  tending  to  show  the  intent  with  which  the 
money  was  retained  by  the  broker  was  not  error.  (State  v.  Stiles. 
497.) 
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Smbezzlement— Trial— Instructions. 

3.  A  requested  instruction  that  under  the  terms  of  the  contract 
in  evidence  when  the  money  was  delivered  to  defendant,  title  passed 
with  possession,  and  its  retention  would  not  constitute  larceny,  was 
properly  refused,  there  being  evidence  that  the  money  was  delivered 
conditionally.     (State  v.  Stiles,  497.) 

Iknbezzlem«nt — ^Indictment — ^Description    of   Money — Oonyersion   by 
Tmstee. 

4.  It  is  enough  for  an  indictment  under  Section  1962,  L.  O.  L.,  for 
conversion  by  a  trustee  to  charge  the  conversion  of  "$10,000"  without 
alleging  what  kind  of  money  it  was;  Section  1448,  subdivision  6,  de- 
claring an  indictment  sufOicient  if  the  act  charged  as  a  crime  is  stated 
with  such  a  degree  of  certainty  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.    (State  v.  Mlshler,  548.) 

EMINENT  DOICAIK. 

Eminent  Domalnr—Exercise  of  Bight— Power  of  State. 

1.  The  state  has  plenary  right  to  prescribe  the  conditions  upon 
which  it  will  confer  upon  corporations  the  privilege  of  exercising 
the  right  of  eminent  domain.  (Portland-Oregon  City  By.  Go.  v.  Pen- 
ney, 81.) 

Eminent  Domain— Damages— Increased  Value — Statutes. 

2.  Under  Section  6839,  L.  O.  L.,  providing  that  no  appropriation 
of  private  property  shall  be  made  until  compensation  therefor  is 
made  to  the  owner,  irrespective  of  any  increased  value  by  reason 
of  the  proposed  improvements,  an  owner  cannot  have  any  increased 
value  which  accrued  to  his  land  from  a  proposed  improvement  added 
to  his  damages,  and  the  party  condemning  the  land  cannot  have 
such  increased  value  treated  as  a  part  of  the  compensation  and  de- 
ducted from  the  amount  which  would  compensate  if  the  land  were 
purchased  for  any  other  purpose.  (Portland-Oregon  City  By.  Co.  v. 
Penney,  81.) 

Eminent  Domain— BaUroad  Bight  of  Way— Measure  of  Damages. 

3.  The  measure  of  damages  for  the  taking  of  land  for  a  railroad 
right  of  way  was  the  actual  cash  market  value  of  the  strip  taken 
and  the  incidental  depreciation  in  the  market  value  of  the  part  not 
included  in  the  right  of  way.  (Portland-Oregon  City  By.  Co.  v.  Pen- 
ney, 81.) 

Eminent  Domain — ^Damages — ^Evidence— Technical  Error. 

4.  In  a  proceeding  to  condemn  a  strip  of  land  for  railroad  right 
of  way,  the  admission  of  the  owner's  testimony  that  before  the  rail- 
road went  through  a  certain  party  offered  him  $2,300,  and  that  he 
had  agreed  to  sell  it  for  $2,500  cash,  was  technical  error.  (Portland- 
Oregon  City  By.  Co.  v.  Penney,  81.) 

Eminent  Domain — ^Bevlew-— Discretion  of  Court — ^Damages — ^Evidence. 

5.  In  proceeding  to  condemn  a  strip  of  land  for  railroad  purposes, 
where  it  appeared  that  at  about  the  time  of  the  taking  there  was 
little  or  no  active  market  for  land  in  the  vicinity,  and  that  there 
were  few  tales  by  which  to  fix  a  standard  market  value,  the  admis- 
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rion  of  testimony  of  persons  residing  and  owning  land  in  the  vicinity 
that  lands  situate  near  that  taken  were  valued  at  from  $600  to  $800 
an  acre,  and  that  it  was  suitable  for  gardening  purposes,  in  view 
of  the  liberal  rules  as  to  the  admission  of  evidence  tending  to  show 
value,  was  not  an  abuse  of  such  discretion.  (Portland-Oregon  City 
By.  Co.  V.  Penney,  81.) 

Emineiit  Domain— Review— Hannless  Error— AdmiMlon  of  Evidence. 

6.  In  a  condemnation  proceeding,  technical  error  in  permitting  the 
owner  to  state  what  was  offered  him  for  his  land  and  what  he  de- 
manded was  not  reversible  error,  where  such  statement  was  merely 
his  way  of  putting  a  value  upon  his  land,  and  where  the  effect  of 
his  whole  testimony  was  merely  that  he  considered  it  worth  a  cer- 
tain amount  cash.     (Portland-Oregon  City  By.  Co.  v.  Penney,  81.) 

EMFIiOTEBS'  TJABTTiTTY  ACT. 

See  Master  and  Servant,  !• 
See  Negligence,  4. 

EKOUlOaAKOE. 

See  Appeal  and  Error,  14« 
See  Covenants,  2. 

EQXnTABLE  DEFENSES. 

See  Appeal  and  Error,  14. 
See  Mortgages,  3. 

EQUITABLE  ESTOPPEL. 
See  Estoppel,  1. 
See  Municipal  Corporations,  1. 

EQT7ITT. 

Equity— Bemedy  at  Law— Title  to  Land. 

1.  Equity  has  no  jurisdiction  to  settle  titles,  since  one  claiming 
title  is  entitled  to  a  jury  trial,  and  the  remedy  at  law  is  complete. 
(Nolan  V.  Cook,  287.) 

See  Attachment,  2. 
See  Boundaries,  3. 

As  to  Allowance  of  Costs  In  Equity  Suits. 
See  Costs,  2. 

A  Bemedy  at  Law  is  a  Bar  to  a  Suit  in  Equity. 
See  Dismissal  and  Nonsuit,  h 

EQTJITT  OF  BEDEMPTIOK. 

See  Mortgages,  8,  9. 

EBOSION. 

See  Navigable  Waters,  8. 
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ESOHEAT. 

Escheat— Pleading— teaes— Adjudication  of  Oonnty  Oonrt 

1.  In  an  escheat  proceeding,  where  the  state  claimed  personalty 
of  deceased  as  well  as  the  realty,  and  answering  defendants  pleaded 
an  adjudication  of  the  County  Court,  which,  when  proved,  would 
utterly  defeat  the  claim  of  the  state  as  to  the  personalty  and  the 
state  replied  by  denying  that  the  County  Court  had  made  the  adjudi- 
cation, proof  that  the  County  Court  made  the  order  would  prevent 
the  personalty  from  being  forfeited  to  the  state,  and  it  was  there- 
fore competent  to  introduce  findings  and  order  of  the  County  Court 
(State  ▼.  Finnigan,  538.) 

Escheat— Pleading— Issaes^AdJadlcatlon  of  County  Oonrt. 

2.  As  the  state's  claim  to  the  personalty  made  it  necessary  for 
the  defendants  to  plead  the  order  of  distribution,  a  binding  dis- 
claimer by  the  state  did  not  of  its  own  force  render  incompetent  the 
order  and  findings  of  the  County  Court.     (State  v.  Knnigan,  638.) 

Escheat— Trlal—Instrnctlons. 

3.  An  instruction,  that  the  fact  for  the  jury  to  determine  was 
whether  deceased  at  the  time  of  his  death  died  without  any  heir,  and 
that  so  far  as  the  particular  case  was  concerned  before  the  jury 
could  determine  he  died  leaving  heirs  they  would  have  to  find  that 
some  of  the  parties  set  up  in  the  answer  were  his  heirs,  was  not  im- 
proper as  requiring  the  state  to  prove  that  the  deceased  left  no  heirs. 
(State  V.  Finnigan,  538.) 

ESTATE  IK  COMMON. 
See  Divorce,  4. 

ESTATES  BT  THE  ENTIBET7. 

See  Divorce,  4. 

See  Husband  and  Wife,  1. 

ESTOPPEL. 

Estoppel— ^Equitable  Estoppel— Acquiescence. 

1.  Mere  silence  or  "passive  acquiescence"  does  not  by  itself  create 
an  irrevocable  license  or  produce  an  estop peL  (Fraser  v.  Portland, 
92.) 

Estoppel— Oronnds — Disclaimer. 

2.  In  order  to  work  an  estoppel,  a  disclaimer  must  be  so  publicly 
made  as  to  mislead  another  into  believing  that  the  person  making  it 
intended  to  abandon  a  right,  and  thereby  induce  that  other  to  act  to 
his  injury  in  respect  thereto.     (Patterson  v.  Chambers  Power  Co.,  328.) 

Estoppel — ^Acquiescence — Easement. 

8.  That  predecessors  of  the  owner  of  an  easement  for  raceway, 
with  right  of  future  enlargement,  had,  in  maintaining  it,  asked  per- 
mission of  adjoining  owners  to  bank  upon  their  property  mud  and  silt 
that  had  accumulated  in  the  ditch,  and  had  desisted  when  objection 
was  made,  is  not  evidence  of  acquiescence  by  such  predecessors  in  a 
claim  by  adjoining  owners  adverse  to  future  necessary  enlargement  of 
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the  raceway,  where  in  the  eonveyanee  of  the  original  easement  there 
was  no  right  given  to  maintain  the  raceway  by  banking  up  tach  de- 
posit on  the  side.     (Patterson  v.  Chambers  Power  Co.,  328.) 

Estoppel  —  Municipal  Oorporatioiui  —  Pnblic  Improremeitti  —  Aflsesi- 
ments. 

4.  A  city  is  not  estopped  by  unauthorized  false  statements  of  the 
city  recorder  as  to  the  probable  cost  of  an  improvement  from  en^^ 
forcing  the  assessment  for  the  improvement.  (Parker  v. -Hood  iiiver, 
707.) 

See  Landlord  and  Tenant,  1,  2« 
See  Mortgages,  7,  13. 
See  Wharves,  1. 

EUQEKB,  CHABTEB  OF. 

See  Boney  v.  Lane  County,  372. 

EfVIDENOE. 

Erldence — Prerainptloiis — Statute. 

1.  Under  Section  799,  subdivision  33,  L.  O.  L..  providing  that 
a  thing  once  proved  to  exist  continues  as  long  as  is  usual  with  things 
of  that  nature,  evidence  that  defendant  was  in  possession  of  a  sum 
of  money  two  years  prior  to  the  supplemental  proceedings,  which 
does  not  show  how  long  it  is  usual  for  such  persons  or  anyone  to 
retain  a  sum  of  money,  is  not  aided  by  the  disputable  presumption 
declared  by  the  statute,  nor  is  it  sufficient  to  show  that  defendant 
had  the  money  until  the  time  of  the  proceeding.  (Weigar  y.  Steen, 
72.) 

Evidence— ^ondnaiTeiieflB  on  Party  Introdnclng  Witness. 

2.  Where  a  party  calls  a  witness,  he  thereby  represents  him  to  be 
worthy  of  credit,  or  at  least  not  so  infamous  as  to  be  wh<^y  un- 
worthy of  it.     (Sabin  v.  Kyniston,  358.) 

See  Appeal  and  Error,  11,  29,  35. 

See  Certiorari,  2. 

See  Criminal  Law,  10,  11. 

See  Death,  1. 

See  Deeds,  2. 

See  Divorce,  4. 

See  Embezzlement,  1,  2. 

See  Eminent  Domain,  4-6. 

See  Exceptions,  Bill  of,  1. 

See  Fraudulent  Conveyances,  1,  2,  5,  7,  8* 

See  Insane  Persons,  2. 

See  Mortgages,  12. 

See  Beformation  of  Instruments,  3,  5. 

See  Specific  Performance,  1,  2. 

See  Trial,  3,  5,  7. 

Oircnmstantial  Evidence. 

See  Fraudulent  Conveyances,  1,  7. 
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EXCEPTIONS. 
NocMsity  for  Exceptions  to  Baling  of  Conrt 
See  Appeal  and  Error,  32. 

EXCEPTIONS,  BILL  OF. 

Exceptions,  BUI  of— Incorporating  Evidence. 

1.  A  bill  of  exceptions  consisting  of  a  verbatim  report  of  the  testi- 
mony for  both  parties  given  at  the  trial  in  the  Circuit  Court  is  not  a 
proper  bill.     (Douglas  Creditors'  Assn.  t.  Hutchason,  644.) 

See  Criminal  Law,  12. 

EXECUTION. 

Execution — Sale  on  Execntlon— Injunction. 

1.  A  sale  upon  execution  will  be  enjoined  in  equity  when  it  would 
constitute  a  cloud  on  the  title  of  realty.  (Townsend  ▼.  Chamberlain, 
163.) 

Execution.— Execution  Against  Person. 

2.  Where  the  pleadings  in  an  action  ^or  the  recovery  of  money 
disclose  no  fraudulent  actions  on  the  part  of  defendant,  his  imprison- 
ment under  an  execution  against  his  person  is  unlawful.  (In  re  Level, 
298.) 

Execution^— Imprisonment  lender  Execution  Against  Person— Wlien 
Authorized. 

3.  The  imprisonment  of  petitioner,  by  virtue  of  an  execution  under 
a  decree  finding  that  he  fraudulently  and  unlawfully  retained  money 
belonging  to  another,  rendered  on  unauthorized  findings  of  fact  and 
conclusions  of  law  by  the  referee,  no  other  evidence  being  received 
and  the  decree  not  being  based  on  any  issue  found  in  the  pleadings, 
is  unlawful,  and  petitioner  is  entitled  to  release  in  hcibeaa  corpus  pro- 
ceedings.    (In  re  Level,  298.) 

EXECUTOBS  AND  ADMINISTBATOBS. 

Executofs  and  Administrators— Sale  of  Bealty— Jurisdiction  of  County 
Court. 

1.  By  the  publication  of  a  citation  to  some  of  the  parties  inter- 
ested in  an  estate  and  personal  service  as  to  the  others,  the  County 
Court  acquired  jurisdiction  to  make  a  decision  on  the  matter  of  an 
administrator's  application  for  an  order  to  sell  realty.  (In  re  Marks' 
Estate,  632.) 

Executors  and  Administrators — Sale  of  Bealty— Order— Beview. 

2.  In  the  absence  of  any  direct  provision  for  setting  aside  an  order 
for  an  administrator's  sale  of  realty.  Section  103,  L.  0.  L.,  providing 
that  the  court  may  allow  an  answer  or  reply  to  be  made  aff er  the  time 
limited  by  the  Code,  and  may  within  one  year  after  notice  thereof 
relieve  a  party  from  an  order  taken  against  him  through  his  mistake, 
inadvertence,  etc.,  orders  made  in  the  exercise  of  the  court's  discre- 
tion are  not  reviewable  except  for  abuse  of  discretion,  and  a  refusal 
to  vacate  an  order  for  an  administrator's  sale  of  realty  on  the  ground 
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that  it  waa  made  without  actual  notice  to  part  of  the  petitioners  was 
not  an  abuse  of  such  discretion.     (In  re  Marks'  Estate,  032.) 

BzecQton  and  Administraton  —  Sala  of  Baalty  —  Order — Vacatloii^ 
Answer. 

3.  Under  Section  59,  L.  O.  L.,  providing  that  defendants  against 
whom  publication  has  been  ordered  maj,  upon  good  cause  shown,  be 
allowed  to  defend  within  one  year  after  judgment,  parties  seeking 
the  vacation  of  an  order  for  an  administrator's  sale  of  realty  and  for 
permission  to  make  objections  and  defenses  thereto  would  do  denied 
relief  for  failure  to  tender  an  answer  with  the  petition.  (In  re  Marks' 
EsUte,  032.) 

ExecQton  and  Administrators— Oonnty  Court— Bemoral  of  AdminlB- 
trator— Discretion. 

4.  County  Courts  are  vested  with  a  very  large  discretionary  power 
over  the  conduct  of  executors  and  administrators.  (In  re  Marks' 
Estate,  032.) 

Bzecntora   and   Admlniftretors  —  <)iiallflcetioii — Surety   of   Former 
Administrator. 

5.  The  surety  of  a  former  administrator  is  not  necessarily  disquali- 
fied from  acting  as  administrator  de  bonis  nan  because  of  a  potential 
interest  which  may  thereafter  appear,  but  to  justify  his  removal  some- 
thing more  should  appear,  as  the  court  cannot  presume  that  he  will 
squander  the  estate  or  fail  to  properly  administer  it.  (In  re  Marks' 
Estate,  632.) 


Executors   and   Administrators— Administrator's   Indebtedness — JAm^ 
biUty  of  Sureties. 

0.  If  an  administrator  owes  an  estate,  his  debt  will  be  reckoned 
as  so  much  money  on  hand  for  which  his  sureties  will  be  liable.  (In  re 
Marks'  Estate,  632.) 

See  Descent  and  Distribution,  L 


Bxemptlons— Oonstmctlon  of  Statute. 

1.  Since  exemption  statutes  are  remedial  in  character,  they  are 
•  given  a  liberal  construction.     (Childers  v.  Brown,  1.) 

Exemptions  —  Property   Exeunt— Conftmctlon    of   Statnte — ^Neces- 
sary"— 'H>ccnpation.'' 

2.  Under  Section  227,  L.  O.  L.,  as  amended  by  Laws  of  1915, 
page  27,  making  the  team,  vehicle,  harness,  etc.,  necessary  to  enable 
any  person  to  carry  on  the  trade,  occupation  or  profession  by  which 
he  habitually  earns  his  living  exempt  from  execution,  the  term  "neces- 
sary" signifies  ''reasonably  necessary"  or  "convenient"  or  "suitable," 
and  does  not  mean  "indispensable"  or  "absolutely  necessary*';  and 
standing  alone,  the  word  "occupation"  means  the  principal  business 
of  one's  life,  habitual  or  stated  employment,  vocation,  calling,  trade, 
the  business  in  which  one  principally  engages  to  secure  a  living,  the 
employment  by  which  he  generally  gets  his  living,  and  includes  any 
employment  in  which  a  person  is  engaged  to  procure  a  living. 
(Childers  v.  Brown,  L) 
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Bxemptioiis — Oonstniction  of  Statute — Occnpation. 

3.  Under  euch  statute,  it  is  not  essential  that  the  property  should 
have  been  used  exclusively  to  carry  on  the  occupation  by  which  one 
habitually  earns  his  living,  because  an  occasional  use  for  other  pur- 
poses will  not  defeat  his  riffht  to  exemption;  and  such  right  is  not  lost 
if  the  owner  is  not  actually  using  the  property  in  his  occupation  at 
the  very  time  of  the  levy,  or  if  temporarily,  he  is  not  engaged  in  his 
occupation,  and  is  preserved  if  he  honestly  intends  to  use  the  property 
within  a  reasonable  time  to  carry  on  his  occupation.  (Childers  v. 
Brown,  1.) 

Ezemptioiia— Horse^  Vehicle,  Harness,  etc.— Oonstmction  of  Statute. 

4.  Under  Section  227,  L.  O.  L.,  as  amended  by  Laws  of  1915, 
page  27,  exempting  from  execution  a  team,  vehicle,  harness,  etc.,  neces- 
sary to  enable  anyone  tu  carry  on  the  occupation  by  which  he  habitu- 
ally earns  his  living,  the  debtor  may  select  and  reserve  a  team,  vehicle 
and  -harness  without  being  obliged  to  show  that  he  has  no  other  like 
property,  or  to  point  out  other  property  to  the  sheriff,  even  though  he 
owns  additional  property  of  the  same  kind,  and  the  debtor,  if  owning 
more  than  two  horses,  may  select  any  two.     (Childers  v.  Brown,  1.) 

Exemptions— ConstrnctlQii  of  Statute— Assertion  of  Exemption— "At" 
—"As  Soon  As." 

5.  Under  Section  227,  L.  O.  L.,  as  amended  by  Laws  of  1915, 
page  27,  exempting  from  execution  a  team,  vehicle,  harness,  etc., 
necessary  to  enable  ode  to  carry  on  his  occupation,  if  selected  and 
reserved  by  the  judgment  debtor  at  the  time  of  the  levy  or  as  soon 
thereafter  before  sale  as  it  shall  be  known  to  him,  a  failure  to  select 
exempted  property  at  the  exact  time  of  the  levy,  even  though  the 
debtor  is  present,  will  not  alone  operate  as  a  waiver  of  his  right,  as 
the  word  "at,"  when  used  in  reference  to  time,  does  not  always  mean 
the  exact  moment  or  day,  but  may  express  nearness  and  proximity, 
and  consequently  may  denote  a  reasonable  time,  and  as  the  words 
"as  soon  as"  likewise  have  a  restricted  and  an  unrestricted  significa- 
tion; so  that  the  debtor,  if  he  acts  before  sale,  may  assert  his  right 
of  exemption  within  a  reasonable  time  after  the  levy  becomes  known 
to  him,  whether  he  was  present  or  absent  at  the  time  of  the  seizure. 
(Childers  ▼.  Brown,  1.) 

Exemptions — ^Waiver. 

a.  The  right  of  exemption  from  execution  is  a  privilege  which  may 
be  waived  by  the  consent  of  the  debtor,  or  by  his  failure  to  assert 
his  rights.     (Childers  v.  Brown,  1.) 

Exemptions — Bight  to  Exemption— Borden  of  Proof. 

7.  A  sheriff's  seizure  on  attachment  cannot  be  avoided,  unless  the 
debtor  alleges  and  proves  a  situation  bringing  the  property  within 
the  exemption  statute,  and  avers  and  establishes  every  fact  essential 
to  the  exemption.     (Childers  v.  Brown,  1.) 

FEDERAL  OOUET. 

OonchislTeness  of  Judgment  In  State  Court  on  Bankrupt's  Property 
Bights. 

See  Judgment,  2. 
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FINDIKOA, 

See  Appeal  and  Error,  d,  12,  20. 
See  Beferenee,  1« 
See  Trial,  9. 

FIBB  INBUBAKOB, 

See  Ininraneey  1,  2. 

See  Reformation  of  InetrumentSy  5. 

FOBECLOSUBBi 

See  Appeal  and  Error,  14. 

See  Mortgages,  1,  3-6,  9-13. 

See  Beformation  of  Instruments,  3* 

FRAUD. 

Frand— Damages— Diiference  Between  Llalxility  Incnzxed  for  Bent 
and  Bental  Value  of  FrenUaei. 

1.  Where  a  tenant  was  induced  to  take  a  five-year  lease  of  an 
apartment  house  at  $10  instead  of  $8  per  room  per  month,  hj  false 
representation  of  landlord's  agent  that  another  party  had  offered  to 
take  the  lease  for  the  higher  price,  and  set  up  such  claim  in  recoup- 
ment in  action  by  the  landlord  for  installments  of  the  rent,  the  meas- 
ure of  his  damages  was  the  difference  between  the  agreed  rent  and 
the  reasonable  value  of  the  premises  as  of  the  date  the  eoBtiaet  was 
made.     (Caples  v.  Morgan,  692.) 

See  Corporations,  6. 

See  Fraudulent  Conveyances,  1,  2,  4. 

See  Landlord  and  Tenant,  4. 

See  Limitation  of  Actions,  1. 

See  Mprtgages,  2. 

See  Reformation  of  Instruments,  4. 

See  Vendor  and  Purchaser,  2-4. 

FBAXJD8,  STATUTE  OF, 

See  Statute  of  Frauds. 

FBAXJDXniEKT  0ONVETAK0B8. 

Fraudulent  Oonveyanoes— Evidence — Sufllciepcy— Ftand— Olrennistaa- 
tial  Evidence. 

1.  In  action  to  set  aside  a  conveyance  as  fraudulent,  it  is  not 
essentially  requisite  that  there  be  direct  proof  of  fraud,  but  the  neces- 
sary deceit  may  be  proven  by  circumstantial  evidence.  (Sabin  v. 
Kyniston,  358.) 

Fraudulent  Oonveyances— Evidence— Burden  of  Proof— Fraud. 

2.  In  such  action,  one  alleging  fraud  or  any  other  material  matter 
must  prove  it.     (Sabin  v.  Kyniston,  858.) 

Fraudulent  Oonveyances— Transaction  Invalid— Knowledge  of  Oranteo. 

3.  The  title  of  a  purchaser  is  protected  from  attack  as  based  on 
fraudulent  conveyance  where,  without  knowledge  or  notice  of  ven* 
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dor's  intent  or  of  frand,  he  has  paid  a  valuable  consideration,  ande» 
Seetiofiis  7397,  7400,  7401,  L.  O.  L.,  providing  that  every  conveyance 
of  any  estate  or  interest  in  land  made  with  the  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  other  persons  of  their  lawful  suits  or  de- 
mands as  against  the  person  so  hindered,  delayed  or  defrauded  shall 
be  void;  that  the  question  of  fraudulent  intent  shall  be  deemed  one 
of  fact,  not  of  law;  and  that  the  statute  shall  not  affect  the  title  of 
purchaser  for  valuable  consideration  unless  it  appears  he  had  previ- 
ous notice  of  the  fraudulent  intent  of  his  immediate  grantor  of  the 
fraud,  rendering  such  grantor's  title  void.     (Sabin  v.  Kyniston,  358.) 

Fraadnlent  Conyesrances^-Biirden  of  Proof — ^Knowledge  by  Purchaser 
of  Fraudulent  Intent  of  Qrantor. 

4.  Under  Section  7401,  L.  O.  L.,  providing  that  the  statute  as  to 
fraudulent  conveyances  shall  not  impair  title  of  purchaser  for  valu- 
able consideration  unless  it  shall  appear  that  he  had  previous  notice 
of  the  fraudulent  intent  of  his  immediate  grantor,  one  of  the  essen- 
tials which  the  plaintiff,  in  suit  to  set  aside  a  conveyance  as  fraudu- 
lent, must  establish  is  that  the  purchaser  had  previous  notice  of  the 
fraudulent  intent  of  his  grantor.     (Sabin  v.  Kyniston,  358.) 

Fraudulent  Conveyances — Evidence — Sufficiency—- Notice  to  Orantee. 

5.  In  suit  to  set  aside  a  conveyance  as  fraudulent,  evidence  that 
there  was  a  rumor  current  among  farmers,  in  the  neighborhood  where 
land  was  situated,  that  grantor  had  been  sued,  the  grantee  living  sev- 
eral miles  distant,  and  no  knowledge  of  this  rumor  being  imputed  to 
him,  was  not  sufficient  to  show  grantee's  knowledge  of  fraud.  (Sabin 
V.  Kyniston,  358.) 

Ftaudulent  Oonreyancefr— Bona  Fide  Purcliaser— Actual  Notice. 

6.  Actual  notice  of  fraudulent  intent  by  vendor  must  be  shown  to 
avoid  a  sale  to  a  purchaser  paying  a  valuable  consideration.  (Sabin 
V.  Kyniston,  358.) 

Fraudulent  Oonveyances— Evidence — ^Knowledge  of  Orantee— Circunip 
stantial  Evidence. 

7.  Actual  notice  to  grantee  of  fraudulent  intent  by  vendor  may 
be  proven  by  circumstantial  evidence.     (Sabin  v.  Kyniston,  358.) 

Fraudulent  Conveyances — ^Evidence— Sufficiency — ^Payment  of  Valu- 
able Consideration. 

8.  In  action  to  avoid  a  conveyance  as  fraudulent,  testimony  of 
grantee,  called  as  plaintiff's  witness,  of  payment  of  valuable  consider- 
ation, and  testimony  of  his  son  as  to  remittances  to  such  grantee  for 
use  in  buying  the  land,  held  sufficient  to  show  payment  by  grantee 
of  valuable  consideration.     (Sabin  v.  Kyniston,  358.) 

QtTABDIAN. 
See  Insane  Persons,  1,  2. 

HABEAS  CORPUS. 

Habeas  Corpus— Bight  to  Bring— Lawfully  Imprisoned  Convicts. 

1.  Under  Sections  627,  628,  631,  641,  L.  O.  L.,  abolishing  every 
other  writ  of  habe<u  corpus  than  the  writ  of  habeas  corpiu  ad  sub- 
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jidendum.  and  excluding  persons  imprisoned  or  restrained  b^  Tirtne 
of  the  judgment  of  a  eompetent  tribunal  of  criminal  jurisdiction  from 
the  right  to  prosecute  such  writ,  the  writ  cannot  be  used  to  deter- 
mine whether  a  person  lawfully  confined  in  the  penitentiary  is  en- 
titled to  talk  privatelj  with  an  attorney,  but  such  right,  if  it  exists, 
must  be  asserted  in  some  other  proceeding.     (Long  y.  Mmto,  281.) 

Habeas  OorpujK-Petitlon  for  Writ— Form. 

2.  Writ  of  habeas  corpm  will  not  issue  where  the  petition  does  not 
conform  to  the  requirements  of  Section  630,  L.  O.  L.,  as  to  eontents 
of  petition  for  writ.     (Long  v.  Minto,  281.) 

HARMT.TaRB  EKBOB. 

See  Appeal  and  Error,  16,  25,. 29,  33. 
See  Criminal  Law,  17. 
See  Eminent  Domisdn,  6. 

HIGH-WATEB  MABX. 
Land  Below  Higb-water  Mark  of  a  River. 
See  Navigable  Waters,  L 

HOOD  BIVEB,  OHABTEB  07. 

See  Parker  ▼.  Hood  Biyer,  707. 

HUSBAND  AND  WIFE. 

Husband  and  Wife— Property— Estate  by  Entirety. 

1.  An  estate  by  the  entirety  is  recogniwd  in  Oregon.  (Chase  ▼. 
McKenzie,  429.) 

Husband  and  Wife— Actionable  Interference  With  Ifarital  Blgbts. 

2.  Marital  rights  are  invaded,  giving  rise  to  a  right  of  action  in 
husband  or  wife,  whenever  a  third  person,  through  machination,  en- 
ticement, seduction  or  other  wrongful,  intentional  or  malicious  inter- 
ference with  the  marital  relation  deprives  the  husband  or  wife  of  the 
consortium  of  the  other;  but  a  negligent  wrong  to  the  husband  does 
not  furnish  a  cause  of  action  in  favor  of  the  other  spouse  unless 
by  special  legislafive  action.  (Kosciolek  v.  Portland  By.,  L.  &  P.  Co., 
517.) 

See  Choses  in  Action,  L 
See  Civil  Rights,  L 
See  Death,  2-4. 

nCPBISONMENT. 
See  Execution,  2,  3. 

INDICTMBNT. 
Indictment— Following  Language  of  SUtnte— OonTerslon  by  Trustee. 

1     An  indictment  charging  that  defendant,  being  trustee  of  cer- 
tain money  for  benefit  of  M.,  did,  with  intent  to  defraud,  unlaw- 
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fully  convert  it  to  his  own  use  and  benefit,  being  in  the  language  of 
Section  1962,  L.  O.  L.,  denouncing  the  crime  of  wrongful  conversion 
of  property  by  a  trustee,  is  sufficient.     (State  y.  Mishler,  548.) 

See  Embezzlement,  4. 

See  Intoxicating  Liquors,  8. 

« 

INFANTB. 
Infants— Motlier'8  Pension— Presence  of  Mother  at  Home. 

1.  Under  Laws  of  1913,  page  75,  providing  in  Section  1  for  a 
mother's  pension  for  the  support  of  herself  and  of  her  child  or  chil- 
dren, and  Section  5,  providing  it  is  the  intent  of  the  act  to  keep  the 
children  to  which  it  is  applicable  together  under  the  control  of  their 
mother,  and  that  the  mother  shaU  make  a  home  for  the  children,  a 
mother  did  not  forfeit  her  right  to  a  pension  by.  working  away  from 
the  fvnily  residence  some  hours  of  the  day,  if  such  labor  was  neces- 
sary io  contribute  to  their  subsistence.  (Finley  v.  Marion  County, 
894.) 

Infants— Mother's  Pension— Date  of  Accrual  of  Bifi^t  to  Pension. 

2.  Under  such  act,  an  applicant's  right  to  pension  accrued  from 
the  date  of  her  application  in  proper  form.  (Finley  v.  Marion  County, 
294.) 

Infants— Mother's  Pension— Power  of  County  Court  Sitting  as  Jnve- 
nile  Court. 

3.  Under  the  terms  of  such  act,  the  County  Court,  sitting  as  a 
Juvenile  Court,  can  grant  no  other  relief  than  that  provided  for  in 
the  act.     (Finley  v.  Marion  County,  294.) 

Infants— Mother's  Pension— BepeaL 

4.  The  passage  of  the  amendatory  Mother's  Pension  Act  of  1915 
(Laws  1915,  p.  97)  did  not  repeal  any  provisions  of  the  Mother's  Pen- 
sion Act  of  1913  (Laws  1913,  p.  75)  so  as  to  affect  an  amount  then 
due  and  accrued  under  the  act  of  1913,  although  no  action  on  applica- 
tion therefor  was  taken  until  after  enactment  of  1915  act.  (Finley  v. 
Marion  County,  294.) 

Infants— Mother's  Pension  Act— Repeal— ^Vested  Bights. 

5.  No  person  disqualified  by  the  1915  amendatory  Mother's  Pension 
Act  (Laws  1915,  p.  97)  is  entitled  to  have  her  pension  continued  after 
that  law  went  into  effect.     (Finley  y.  Marion  County,  294.) 

INITIATIVE  AND  BEFEBENDUM. 

See  Constitutional  Law,  1. 

See  Municipal  Corporations,  3,  4,  9,  10* 

See  Statutes,  1. 

INJUNCTION. 

Injunction— Defenses— InconTonience  to  PabUc. 

1.    Sometimes  equity  will  decline  to  enjoin  an  act,  though  an  ad- 
mitted legal  right  has  been  violated,  where  intervening  public  rights 
would  be  seriously  affected  without  a  correspondingly  great  advan- 
tage to  complainant.     (Fraser  v.  Portland,  92.) 
SI  Or.— 48 
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InJimctlonr-4tewe»— DefepBeii    Inconvmimce  to  Public 

2.  Where  a  land  owner,  who,  when  adviBed  bj  a  citj's  represent 
tative  that  a  sewer  was  planned  across  his  land,  said  he  would  flght 
it,  and  afterward  found  the  sewer  had  been  so  constructed,  and  de- 
manded injunction  to  compel  removal  of  sewer,  held  he  was  entitled 
to  relief,  despite  the  elaim  of  public  inconvenience.  (Fraser  y.  Port- 
land, 92.) 

Injimctioii— Againit  Maintmaace  of  8«w«r— OontliiQliig  Wrong. 

3.  Equity  will  enjoin  the  maintenance  of  an  unauthorized  sewer 
across  one's  land,  since  it  is  a  trespass  producing  a  continuing  wrong. 
(Fraser  v.  Portland,  92.) 

Injimctioii.— Boetrainlng  Oidn^— DiicrotUm  of  Ooort. 

4.  The  granting  or  refusal  of  restraining  orders  rests  in  the  sound 
discretion  of  the  court;  but  this  discretion  is  not  an  arbitrary  one,  and 
it  must  be  exercised  in  accordance  with  the  principles  of  equity  and 
good  conscience.     (Goopey  v.  Keady,  218.) 

Injimotloii— Baal  Propertj— Ovttiiig  and  Bamoval  of  Timber. 

5.  The  cutting  and  removal  of  brush  and  timber  on  a  swale  leading 
from  a  mill-race  across  plaintiffs  premises  to  a  river,  to  the  use  of 
which  swale  defendant  had  no  right,  and  which  would  permit  the  river 
to  further  encroach  upon  plaintiff's  premises,  was  a  willful  trespaaa 
upon  his  land  which  a  court  of  equity  would  enjoin.  (Mathews  v. 
Chambers  Power  Co.,  251.) 

Injnnctioi^— Belief— Pennanent  Injunction. 

({.  Where  it  appeared  that  a  few  trees  remained  in  the  swale  which 
should  be  protected  because  the  roots  tended  to  prevent  the  river  from 
washing  away  its  banks,  an  injunction  was  properly  made  perpetual, 
so  as  to  prevent  a  repetition  of  the  trespass.  (Mathews  v.  Chambera 
Power  Co.,  261.) 

See  Appeal  and  Error,  13,  34. 
See  Execution,  1. 
See  Municipal  Corporations,  2. 
See  Telegraphs  and  Telephones,  !• 

INSAKB  PBBSOKH. 

Inaane  Persona — Guardian— "Incapable^  Person. 

1.  Persons  "incapable  of  conducting  their  own  affairs^  for  whom, 
in  addition  to  insane  persons  and  idiots,  Section  1319,  L.  O.  L.,  author- 
izes the  appointment  of  a  guardian,  are  persons  unable  without  assist- 
ance properly  to  manage  and  take  care  of  their  property,  and  who 
would  be  likely  to  be  deoeived,  dominated,  or  imposed  on  by  artful 
or  designing  persons;  it  not  being  enough  that  one  does  not  handle 
his  property  judiciously.     (In  re  Northcutt,  646.) 

Insane  Persons — Onardian— Incapable  Person— BTldence. 

2.  Evidence  in  proceeding  for  appointment  of  a  guardian  for  one 
77  years  old,  about  to  marry  and  move  to  another  state,  with  the  idea 
of  building  a  lighting  plant,  held  not  to  show  that  he  was  incapable 
of  conducting  his  own  affairs,  within  Section  1319,  L.  O.  L.  (In  re 
Northcutt,  646.) 
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INSTSnOTIOKa. 

Bee  Appeal  and  Error,  22,  26. 
Bee  Criminal  Law,  7-9. 
See  Embezzlement,  3. 
See  Escheat,  3. 
See  Trial,  1-6,  8. 

INSUBANCB. 

Insarance — ^Fire  Insitrance — "Blanket  PoUcy." 

1.  A  blanket  policy  of  flre  insurance  covers  to  its  full  amount 
every  item  of  property  described  in  it,  and,  if  the  loss  of  any  portion 
of  the  property  exhausts  the  full  amount  of  the  policy,  the  whole  in- 
surance must  be  paid;  hence  the  existence  of  an  average  clause  in  a 
blanket  policy  involves  a  contradiction  of  terms.  (Carlton  Lumber 
Co.  y.  Lumber  Lis.  Co.,  396.) 

Insurance — ^Reformation  of  Policies — Oarelesaness  of  Insured  in  Sz- 
anrinhig  Policies. 

2.  The  carelessness  of  the  insured  in  not  examining  insurance  pol- 
icies, held  not  of  such  character  as  would  prevent  the  reformation  of 
the  policy  by  striking  therefrom  an  average  clause,  thus  making  the 
policy  a  blanket  policy.  (Carlton  Lumber  Co.  v.  Lumber  Ins.  Co., 
396.) 

See  Mortgages,  15-18. 

IKSI7KAK0E  00MMI8SI0NEB. 

Bee  Counties,  3,  5,  7. 

nrSUBANOE  P0IJC7. 

Bef ormation  of  Insurance  Policy. 

See  Insurance,  1,  2. 

See  Bef  ormation  of  Instruments,  5« 

IKTEDn!!. 
Bee  Contracts,  1* 

DTTOXICATINa  XJQtTOBS. 

Intoxicating  Liqnor»— Illegal  Sale— Statute. 

1.  There  are  three  necessary  elements  to  the  crime  of  selling  in- 
toxicants without  a  license  in  violation  of  Section  4938,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  505:  Pirst,  defendant  must  have  sold 
intoxicating  liquor-  second,  must  have  sold  it  outside  the  limits  of 
any  incorporated  city  or  town;  and,  third,  must  have  sold  without  a 
license.     (State  v.  Aplin,  621.) 


Intoxicating  Liquors — ^Illegal  Sale — ^Indictmont — Sufficiency— Statute. 

2.  An  indictment,  charging  that  defendant,  on  a  specified  date  in 
a  specified  county  "then  and  there  being,  did  then  and  there  unlaw- 
fully sell  two  quarts  of  malt  liquors,  to  wit,  beer  to  [another]  without 
first  obtaining  a  license  therefor  as  provided  by  law,"  was  insufil- 
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eient  to  eharee  tbe  offense  denounced  bj  Section  4938,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  505,  relative  to  the  sale  of  intoxi- 
cants, as  failing  to  allege  the  necessary  element  of  the  crime  that  the 
sale  was  outside  the  limits  of  an  incorporated  town.  (State  y.  Aplin, 
621.) 

JOINT  ADVENTUBE8. 

Joint  Advntmeg    Advances— Blasts  of  Party  to  SelL 

1.  Where  an  inrestment  company  agreed  to  sell  lots  at  a  certain 
price,  and  agreed  to  and  loaned  money  to  the  other  parties  to 
an  agreement  for  a  joint  venture  in  building  a  house  for  sale,  and 
such  other  parties  failed  to  purchase  the  lots  or  make  any  ssie  of 
the  house  and  lots,  the  investment  company  was  entitled  to  sell, 
substantially  as  in  foreclosure  to  obtain  its  advances.  (Northwestern 
Transfer  Go.  y.  Investment  Co.,  75.) 

JUDGMENT. 

Jndgmsnt— Uen— Docketliig  Judgment  of  Federal  Oonrt-^Oonstnio- 
XiYt  Notice. 

1.  Where  judgment  of  the  United  States  court  was  not  docketed 
in  the  county  where  land  was  situated  until  long  after  conveyance 
from  judgment  debtor  to  purchaser,  there  was  no  imputed  notice  to 
the  purchaser  of  the  determination  of  the  cause  in  the  United  States 
court,  under  Sections  210-212,  L.  O.  L.,  providing  that  United  States 
court  judgments  shall  be  a  lien  from  the  time  of  docketing  a  tran- 
script in  any  county,  etc.     (Sabin  v.  Kyniston,  358.) 

Judgment— Oondusiyeness — State  Oonrt— Effect  in  Federal  Ooort 

2.  A  judgment  or  decree  of  a  state  court  in  an  action  in  which  a 
trustee  in  bankruptcy  is  a  party  and  appears  and  contests  the  bank- 
rupt's property  rights  is  conclusive  upon  the  latter's  estate,  and  estops 
his  creditors  from  controverting  such  final  determination  even  in  the 
federal  court  which  has  secured  jurisdiction  of  the  bankruptcy  pro- 
ceeding.    (Van  Zandt  v.  Parson,  453.) 

Judgment — Oondosiyeness — Title  to  Property. 

3.  It  having  in  a  suit  between  E.  and  B.  been  finally  decreed 
that  B.  was  owner  of  certain  land,  which  he  claimed  as  successor  to 
E.'s  vendee,  and  that  E.  had  no  interest  therein,  E.  is  estopped,  in  a 
suit  to  enjoin  defendant  city  from  paying  B.  the  purchase  price 
thereof,  whether  suing  as  claimant  to  the  property  or  as  taxpayer,  to 
assert  that  R.,  or  the  city  as  his  grantee,  has  no  title  to  the  property. 
(Elwert  v.  Knapp,  525.) 

Judgment— Foundation— 'TleadingB.** 

4.  Pleadings  are  the  formal  written  allegations  by  the  parties  of 
their  respective  demands  and  defenses,  and  are  employed  to  state  the 
ultimate  facts,  which,  when  uncontroverted,  or  when  established  by 
evidence  at  the  trial,  afford  the  foundation  upon  which  a  judgment 
or  decree  must  necessarily  rest.     (Treadgold  v.  Willard,  658.) 

See  Abatement  and  Revival,  2. 
See  Corporations,  2. 
See  Criminal  Law,  2,  3. 
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On  ICaadftte  from  Supreme  Court. 
See  Appeal  and  Error,  28. 

Payment  of  Prior  to  Filing  Attorney's  LliQ. 
See  Attomej  and  Client,  4. 

jUDaMENT  DBBTOB. 
See  Mortgagee,  10. 

JUBISDIOnOH. 
See  Attachment,  2. 
.  See  Boundaries,  3. 
See  Executors  and  Administrators,  !• 
See  Judgment,  2. 
See  Beformation  of  Instruments,  6. 

JUSTICES  OF  THE  PEACE. 

Justices  of  tlie  Peace— Tenure— 'XTourt"— "Judge." 

1.  Within  Article  VU,  Sections  1,  2,  of  the  Constitution,  as  amended 
November  8,  1910,  providing  that  the  judicial  power  shall  be  vested 
in  the  Supreme  Court  and  such  other  courts  as  may  be  created  by 
law,  that  the  judges  thereof  shall  be  elected  for  six  years,  and  that 
the  courts  and  judicial  system,  except  as  expressly  changed  by  the 
amendment  shall  remain  as  at  present  till  otherwise  provided,  a  Jus- 
tice's Court  is  a  "court"  and  a  justice  of  the  peace  a  "judge";  the 
original  sections  providing  for  justices  of  the  peace  with  limited 
judicial  powers.     (Webster  v.  Boyer,  485.) 

JUVENILE  OOUBT. 

See  Infants,  3. 

KNOWIaEDOB. 

See  Fraudulent  Conveyances,  3,  4,  7. 

LANDLORD  AND  TENANT. 

Landlord  and  Tenant— Estoppel  to  Deny  Landlord's  Title — ^Termina- 
tion by  Surrender. 

1.  A  tenant's  estoppel  to  deny  his  landlord's  title  ceases  when  he 
surrenders  to  the  landlord  possession  of  the  demised  premises.  (Tread- 
gold  V.  WUlard,  658.) 

Landlord  and  Tenant— Estoppel  to  Deny  Landlord's  Title — ^Termlna- 
tlon-^Character  of  Surrender. 

2.  A  tenant's  relinquishment  of  possession  of  the  demised  premises 
to  the  landlord,  which  will  terminate  his  estoppel  to  deny  tne  land- 
lord's title,  must  be  complete,  open  and  made  in  good  faith.  (Tread- 
gold  V.  Willard,  658.) 

Landlord  and  Tenant— Liability  for  Bent — ^Escape  from. 

8.  A  tenant  who  enters  into  possession  of  demised  premises  pur- 
suant to  the  terms  of  the  lease  can  escape  liability  for  rent  thereunder 
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only  hj  being  evicted  by  the  holder  of  tbe  paramount  title  or  by  com- 
pnliory  attornment  to  him,  or,  when  notified  of  the  assertion  of  sach 
superior  right,  by  surrendering  possession  to  his  landlord.  (Treadgold 
V.  WiUard,  658.) 

Landlord  and  Tenant— Action  for  Bent— Qnegtloni  for  Jvry— Falae 
Bepreientatlona. 

4.  In  action  for  rent,  where  defendant  sought  to  recoup  damages 
for  being  induced  by  fsJse  representation  to  execute  the  lease  for  a 
higher  rental  than  he  would  otherwise,  the  issue  whether  the  false 
representation  did  have  the  effect  of  inducing  defendant  to  agree  to 
the  higher  price  was  for  the  jury's  determination.  (Caples  ▼.  Morgan, 
692.) 

Landlord  and  Tenant— Action  for  Bent— Becoapment. 

5.  In  an  action  for  rent,  that  the  tenant,  by  false  representations 
of  the  landlord's  agent  that  another  party  was  seeking  a  lease  of  the 
premises  at  a  higher  price,  was  induced  to  execute  the  lease  at  such 
higher  price,  was  a  good  defense  by  way  of  recoupment.  (Caples  v. 
Morgan,  692.) 

See  Wharreay  2. 

LABOENY. 

See  Embezzlement,  1. 

LAW  OF  TBI  OAO. 

See  Appeal  and  Error,  19. 

LAWS  OF  OBBOOH. 

died  and  Conatmed  in  tlila  VulmmB, 
See  Table  in  Front  of  this  Volume. 


See  Statute  of  Frauds,  2. 
See  Wharres,  2,  3. 

Lnnra. 

See  Attorney  and  Client,  2-4. 

See  Judgment,  1. 

See  Mortgages,  14. 

See  Municipal  Corporations,  17. 

LIMITATION  OF  AOTIONB. 

Limitation  of  Actions— Defenses— Fraud. 

1.  The  statute  of  limitations  cannot  be  urged  against  a  mere  de- 
fense, such  as  that  defendant  was  fraudulently  inveigled  into  the 
contract  sued  on,  but  such  a  defense  lasts  as  long  as  the  contract  it 
affects;  the  statute  of  limitations  applying  only  to  one  who  seeks 
affirmative  relief.     (Caples  v.  Morgan,  692.) 
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JjOqb  and  loooino. 

Logs  and  Logging— Oonveyances—Constractlon. 

1.  A  conveyance  of  all  the  timber  on  designated  land,  coupled  with 
a  condition  that  it  should  be  removed  within  ten  years  from  the  date 
thereof,  amounted  only  to  a  sale  of  all  the  timber  the  grantee  could 
cut  and  remove  before  that  date.     (Kreinbring  v.  Mathews,  243.) 

ICANDATE. 
Lower  Court  to  Follow  Directiona  Impllcitlj. 

See  Appeal  and  Error,  27. 

BfABITAL  BIOHTa 

See  Husband  and  Wife,  2. 

MASTER  AND  8EBVANT. 

Master  and  Servant— Master's  DiitT— Bmployen'  Llabilitj  Act. 

1.  Under  Employers'  Liability  Act  (Laws  1911,  p.  16),  Section  1, 
an  elevator  company^  employing  a  constructor's  helper  to  do  repair 
work  upon  the  premises  of  a  realty  company  and  having  charge  of 
such  work  and  control  of  the  situation,  was  bound  to  use  every  de- 
vice, care  and  caution  which  it  was  practicable  to  use  for  the  pro- 
tection and  safety  of  life  and  limb.  (Qunnell  v.  Van  Emon  Elevator 
Co.,  408.) 

Master  and  Senrant— -Action  for  Injnty— Question  for  Jury— OontnA 
of  Place  of  Work. 

2.  In  an  action  by  plaintiff,  employed  by  an  elevator  company  as  a 
constructor's  helper,  for  injury  while  on  the  premises  of  a  realty  com- 
pany engaged  in  the  repair  of  an  elevator,  evidence  that  the  elevator 
company  assumed  control  of  the  elevator  in  the  adjoining  shaft  by 
which  plaintiff  was  injured  held  sufficient  to  take  the  case  to  the  jury 
on  the  issue  of  failing  to  provide  a  safe  place  in  which  to  work. 
(Qunnell  v.  Van  Emon  Elevator  Co.,  408.) 

Blaster  and  Servant— Injuries  to  Servant — Contributory  ^Negligence-* 
Stotnte. 

3.  Under  the  Employers'  Liability  Act  (Laws  1911,  p.  18),  Sec- 
tion 6,  declaring  that  the  contributory  negligence  shall  not  be  a 
defense,  but  may  be  considered  by  the  jury  in  fixing  damages,  in  an 
action  for  injuries  by  the  employee  of  a  stevedore  company,  an  in- 
struction that,  if  the  plaintiff  was  guilty  of  negligence  contributing 
to  injury,  he  could  not  recover,  even  though  the  defendant  was  also 
guilty  of  negligence,  was  properly  refused.  (Nelson  v.  Brown  &  Mc- 
Cabe,  472.) 

Blaster  and  Servant— Injuries  to  Servant— Assumption  of  Bisk— 
Stotnte. 

4.  In  actions  for  personal  injuries  by  employees  coming  within 
the  scope  of  tlie  Employers'  LiabUity  Act,  the  doctrine  of  assumption 
of  risk  by  the  employee  is  abrogated.  (Nelson  v.  Brown  ft  IfcCabe, 
472.) 
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Biaster  and  Berrant— Injnriea  to  Sanraat— Safe  Place  fo  Woric-— 
Btotota. 

6.  Under  the  Emplojerg*  Liability  Act  (Laws  1911,  t>.  18),  Section 
I,  providing  tbat  persons  having  charge  of  work  involving  risk  or 
danger  mnst  nse  every  device  or  care  practicable  for  the  protection 
of  life  and  limb,  in  an  action  for  personal  injuries  by  the  employee 
€/t  a  stevedore  company,  an  instruction  that,  if  the  defendant  had 
provided  a  reasonably  and  ordinarily  safe  place  for  the  plaintiff  to 
work,  considering  the  character  of  the  work,  defendant  could  not 
be  found  negligent  in  not  providing  a  safe  place  for  the  plaintiJff 
to  work,  was  properly  refused.     (Nelson  v.  Brown  So  McCabe,  472.) 

ICaatar  and  Servant— Injnriaa  to  Servant— "Acddeot.* 

5.  In  relation  to  the  law  of  master  and  servant,  an  "accidenf* 
is  an  incident  that  could  not  have  been  reasonably  foreseen^  an- 
ticipated, prevented  or  provided  against,  and  for  it  the  master  is 
not  liable.     (Nelson  v.  Brown  ft  McCabe,  472.) 


See  Boundaries,  1. 

MEASURE  OF  DAMAOBS. 

See  Carriers,  1,  2. 
See  Damages,  1. 

Taking  Land  for  Railroad  Bight  of  Way. 
See  Eminent  Domain,  3. 

Ttaiant  Indnced  to  Leaae  by  False  Bepreeentationa  of  Landlord's 
Agent. 

See  Fraud,  1. 

MECHANIOS'  LIEH6. 

Mr?hftii<^^  Liens— Implied  Consent  of  Owner. 

1.  Under  Section  7416,  L.  0.  L.,  providing  that  any  person  fur- 
nishing material  shall  be  held  to  be  the  agent  of  the  owner  for  the 
purposes  of  the  act,  that  the  goods  were  furnished  at  the  instance 
of  a  clerk  of  the  contractor,  the  contractor  knowing  nothing  of  the 
transaction,  will  not  defeat  the  lien.  (Peerless  Pacific  Co.  v.  Rogers, 
51.) 

Mechanics'  Lltfis— Reliance  on  Credit  of  Building— Election. 

2.  A  materialman  is  not  required  to  elect  between  his  lien  on  the 

Sroperty  and  the  contractor's  personal  liability,  and  reliance  on  one 
oes  not  impair  the  other.     (Peerless  Pacific  Co.  v.  Rogers,  51.) 

Mechanics^  Liens— Reliance  on  Credit  of  Bnilding— Presumption. 

3.  Where  a  complainant  has  complied  with  the  provisions  of  the 
lien  law  and  has  done  nothing  to  exclude  the  idea,  it  is  presumed 
the  credit  of  the  building  was  relied  on.  (Peerless  Pacific  Co.  v, 
Rogers,  51.)  / 

Mechanics'  Liens — Furnishing  Direct  to  Building. 

4.  It  is  not  essential  to  a  mechanic's  lien  that  the  material  be 
furnished  or  delivered  direet  to  the  improvement,  if,  in  fact,  the 
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materials  were  deliyered  for  use  in  the  building  and  were  used  in 
its  eonstmction.     (Peerless  Pacific  Co.  ▼.  Rogers,  51.) 

MEDTORD,  OHABTEB  OF. 
See  Phipps  ▼.  Medford,  119. 

MISTAKS. 
^)ee  Beformation  of  InstmmentSi  4,  8^ 
See  Vendor  and  Purchaser,  2. 

MOBTOAGES. 

Mortgagee— Foredosure  by  Action— Pleading— OroflS-complaliit 

1.  In  a  suit  to  foreclose  a  mortgage,  a  grantee  of  the  mortgagor, 
if  all  the  parties  are  before  the  court^  may  bj  cross-complaint  seek 
reformation  of  his  deed  of  the  premises,  by  striking  out  a  clause 
fraudulently  inserted  therein  obligating  him  to  pay  the  mortgage. 
(Bradshaw  ▼.  Provident  Trust  Co.,  55.) 

Biortgages— Ttanafer  of  Property— Assumption  of  Mortgage  Debt- 
Fraud. 

2.  In  such  case,  if  the  fraud  is  proved,  or  that  the  clause  was 
inserted  in  the  deed  without  the  grantee's  knowledge,  he  is  not  liable 
thereon  to  mortgagee.     (Bradshaw  v.  Provident  Trust  Co.,  55.) 

Mortgagee— Action  to  Forecloee— Equitable  Defense. 

3.  In  a  suit  to  foreclose  a  purchase  money  mortgage,  an  answer,  ad- 
mitting the  making  of  the  mortgage,  but  alleging  that  the  mortgagee 
falsely  represented  that  he  was  the  owner  of  the  land  described  in 
the  mortgage,  and  that  it  was  free  from  all  encumbrances,  and  that 
there  was  valuable  timber  on  it  which  he  owned,  and  that  the  mort- 
gagor, relying  upon  such  false  representations,  purchased  and  received 
a  general  warranty  against  encumbrances,  that  the  purchase  money, 
except  the  mortgage  note  in  suit,  had  been  paid,  and  that  the  out- 
standing and  unexpired  right  to  cut  and  remove  the  timber  amounted 
to  more  than  the  note,  so  that  there  was  a  total  failure  of  considera- 
tion to  the  mortgagor's  damage,  if  insufficient  as  a  counterclaim,  con- 
tained all  the  elements  of  a  valid  defensive  answer,  good  in  equity. 
(Kreinbring  v.  Mathews,  243.) 

Mortgagee— Foreclosure— OoiTenanti. 

4.  Such  outstanding  and  unexpired  right  to  cut  and  remove  timber 
was  a  breach  of  the  covenant  against  encumbrances  which  would  have 
to  be  disposed  of  before  equity  would  foreclose  the  purchase  money 
mortgage.     (Kreinbring  v.  Mathews,  243.) 

Mortgages— ForedOBore—Bedemption. 

5.  Section  422,  L.  0.  L.,  provides  for  personal  judgment  on  mortgage 
foreclosure  where  a  note  or  other  personal  obligation  has  been  given, 
while  Section  423  provides  that  any  person  having  a  lien  subsequent 
to  plaintiff,  or  who  has  given  a  note  or  other  personal  obligation  for 
the  payment  of  the  debts  secured  by  the  mort^^ge,  shall  be  made  a 
party  defendant.  Plaintiff  purchased  land,  giving  a  purchase  money 
mortgage.    Thereafter  he  resold  the  land,  his  grantees  assuming  pay- 
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ment  of  the  purchase  money  mortgage,  and  delivering  to  plaintiff 
notes  secured  oy  a  second  mortgage;  these,  plaintiff  negotiated.  On 
foreclosure  of  the  purchase  money  mortp^age,  plaintiff  was  made  a 
party,  as  was  the  second  mort^gee,  and  judgment  of  foreclosure  was 
entered;  personal  judgment  being  rendered  against  plaintiff.  Section 
245  declares  that  redemption  may  be  made,  first  by  the  judgment 
debtor  or  his  successor  in  interest;  second,  by  a  creditor  having  a 
lien  by  judgment  on  any  portion  of  the  property.  Held  that,  upon 
rendition  of  a  personal  judgment  against  him,  plaintiff  became  a  judg- 
ment debtor  entitled  to  redeem.     (Higgs  v.  McDuffie,  256.) 

Mortgages    Foredowire— Bedempticm. 

6.  Under  Section  427,  L.  O.  L.,  declaring  that  a  decree  of  foreclos- 
ure shall  have  the  effect  to  bar  the  equity  of  redemption,  grantees  of 
the  mortgagor,  who  assumed  payment  of  the  mortgage  but  defaulted, 
have  no  right  of  redemption  after  foreclosure;  personal  judgment 
being  rendered  only  against  the  mortgagor.     (Higgs  v.  McDuffie,  256.) 

Mortgaget-^Bademptioik— EitospeL 

7.  Where  mortgaged  land  was  conveyed  and  the  grantee  assumed 
payment,  the  grantor  is  not  estopped,  the  grantee  having  defaulted  in 
payment  of  the  mortgage,  to  assert  his  right  of  redemption;  personal 
judgment  against  the  mortgagor  having  been  rendered  on  foreclosure. 
(Higgs  ▼.  McDuffie,  256.) 

Mortgage!    *^nity  of  BedamptioiL'* 

8.  In  modem  jurisprudence,  the  words  "equity  of  redemption^' 
designate  the  fee-simple  estate  of  the  mortgagor  encumbered  by  the 
mortgage,  and  it  is  this  that  is  conveyed  by  deed  of  the  mortgagor, 
and  by  provision  of  Section  427,  L.  0.  L.,  is  barred  by  decree  of 
foreclosure.     (Higgs  v.  McDuffie,  256.) 

Mortgages — ^Foredomre— Bigbt  to  Bedeem. 

9.  Under  Section  427,  L.  0.  L.,  providing  that  a  decree  of  fore- 
closure shall  bar  the  equity  of  redemption,  there  is,  after  the  fore- 
closure, no  right  to  redeem  because  of  the  prior  ownership  of  the 
equity  of  redemption.     (Higgs  v.  McDuffie,  256.) 

Mortgages  —  Foreclosure— Bedemptlon— Judgment  Debtor — Successor 
J^  Interest. 

10.  Where,  in  foreclosure  after  conveyance  of  the  land  by  the  mort- 
gagor, there  is  personal  judgment  against  him  alone,  he  is  the  judg- 
ment debtor,  and  his  grantee  of  the  land  is  not  his  successor,  within 
Sections  245,  427,  L.  0.  L.,  giving  right  to  redeem  to  the  judgment 
debtor  or  his  successor  in  interest;  this  referring  to  his  successor  in 
interest  as  judgment  debtor.     (Higgs  v.  McDuffie,  256.) 

Mortgages— Vslidlty—PurosB    Threats  of  Impisonment 

11.  Where  defendants  to  save  their  son  from  the  penitentiary,  exe- 
cuted  notes  and  mortgages  in  payment  of  money  embeszled  by  him, 
the  taking  by  them  of  a  chattel  mortgage  from  such  son  as  partial 
indemnity,  on  the  suggestion  of  the  mortgagee's  agents,  does  not 
estop  them  from  interposing  the  defense  of  duress  in  an  action  to 
foreclose  the  real  estate  mortgages.     (Baldwin  Co.  ▼.  Savage,  379.) 
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Mortgages— Fo!r6closiir»—I>efe]]0e0—Diire8B — ^Waiyer— ETldence — Snf- 
fidflucy. 

12.  Evidence  held  insufficient  to  warrant  a  finding  that  defendants 
waived  their  defense  of  duress  to  the  foreclosure  of  mortgages  by 
securing  a  postponement  of  the  trial  by  promising  to  paj  the  amount. 
(Baldwin  Co.  v.  Savage,  379.) 


Mortgages — ^Foreclosnre— Defenset— Dnress— EstoppeL 

13.  In  foreclosure,  defendants  are  not  estopped  from  asserting  the 
invalidity  of  the  mortgages  by  reason  of  duress,  consisting  of  threats 
to  imprison  their  son  for  embezzlement  by  the  payment  of  a  chattel 
mortgage  after  the  statute  of  limitations,  Section  1377,  L.  O.  L.,  had 
barred  the  prosecutions  of  such  son.     (Baldwin  Co.  v.  Savage,  379.) 

Mortgages — Cancellatloii— Intervening  Uens— Bestoration. 

14.  Where  the  holder  of  a  realty  mortgage  cancels  it  in  ignorance 
of  the  existence  of  an  intermediate  lien  upon  the  premises,  though 
such  lien  is  of  record,  a  court  of  equity  in  a  suit  instituted  therefor 
will,  in  the  absence  of  intervening  rights,  restore  the  original  lien  and 
give  it  priority;  but,  where  a  bid  upon  the  execution  sale  of  the  lot 
had  been  credited  on  account  of  the  judgment,  such  credit  was  an  in- 
tervening right  which  could  not  be  set  aside  so  as  to  restore  the  origi- 
nal lien.     (Chase  ▼.  McKeazie,  429.) 

Mortgages — Insurance    Ckmstructlve  Trust. 

15.  Where  a  mortgagor  is  bound  either  by  the  mortgage  or  by  a 
valid  verbal  agreement  to  insure  the  property  as  further  security,  the 
mortgagee  is  entitled  to  an  equitable  lien  on  the  insurance  money, 
and  the  proceeds  when  collected  by  the  mortgagor  are  held  in  trust 
for  the  benefit  of  the  mortgagee.     (Butson  v.  Misz,  607.) 


Mortgages— Agreement  to  Insure— Oral  Agreement— Amount  of  In- 
surance. 

16.  An  oral  agreement  to  insure  mortgaged  premises,  which  does 
not  state  the  amount  to  be  taken  out,  ordinarily  requires  the  proper 
amount  of  a  policy  upon  the  building.     (Butson  v.  Misz,  607.) 

Mortgages— Insurance— Bight  to  Proceeds— Mortgagee. 

17.  Where  an  insurance  policy  is  taken  out  by  the  mortgagor,  who 
had  agreed  to  insure  for  the  benefit  of  the  mortgagee,  equity  will 
treat  the  policy  as  payable  to  the  mortgagee  as  his  interest  may  ap- 
pear.    (Butson  V.  Misz,  607.) 

Mortgages — ^Insuranc^— Mortgagee's  Bight  to  Insurance  Money. 

18.  Equity  has  jurisdiction  of  a  suit  to  enforce  a  mortgagee's  right 
to  the  proceeds  of  insurance  on  the  premises,  since  he  is  entitled  to 
have  the  specific  fund  held  intact  for  him,  and  an  action  at  law  would 
not  afford  an  adequate  remedy.     (Butson  v.  Misz,  607.) 

See  Bills  and  Notes,  2,  3. 

MOTHBB'8  FEKSIONa 
Date  of  Accrual  of  Bigbt  to  Pension. 
See  Infants,  1-5. 
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MonoK. 

See  Appeal  and  Error,  19. 

MUNICIPAL  OOBPOBATION8. 

Minldpal  Oorponttom— Oonstmctloii  of  Sewer— Bqiiitable  EstoppeL 

1.  A  land  owner  who,  when  advised  bj  a  city's  representative 
that  a  sewer  was  planned  across  his  land,  said  he  would  fight  it, 
and  afterward  found  the  sewer  had  been  so  constructed,  held  not 
estopped  to  demand,  in  injunction  suit,  removal  of  the  sewer  and 
cancellation  of  assessment  against  his  land  for  the  cost  of  the  sewer. 
(Fraser  v.  Portland,  92.) 

Municipal  Corporatioiii— Injnnctioii— Decieei. 

2.  A  municipality  was  required  to  remove  a  sewer  constructed  with- 
out authority  across  complainant's  land,  unless,  within  a  reasonable 
time,  right  of  way  therefor  was  acquired,  and  to  cancel  assessment 
made  against  complainant  for  its  cost,  but  without  prejudice  to  any 
right  of  reassessment.     (Fraser  v.  Portland,  92.) 

Municipal  Ctorporationi    Initiattve  and  fieferendum— FaUino  to  Pab- 
lisli  Notice. 

8.  Where  an  ordinance  requires  the  publication  of  a  notice  of  a 
proposed  initiative  measure,  amending  the  city  charter,  for  a  eer* 
tain  time,  failure  to  publish  sneh  notice  at  the  required  time  will 
vitiate  the  amendment.     (Staples  v.  Astoria,  99.) 

Municipal   Ooiporationa— Initiative   and   Boferendom— Notice— Pa1>- 
licatiML 

4.  Under  Ordinance  4799  of  the  City  of  Astoria,  touching  notice 
of  a  special  election  at  which  charter  amendments  were  to  be  sub- 
mitted, where  February  16th  and  17th,  more  than  30  days  prior  to  such 
an  election  and  after  passage  of  the  ordinance  proposing  the  amend- 
ment and  containing  its  text,  the  officers  of  the  city  posted  82  no- 
tices of  the  election  in  the  different  wards,  and  caused  a  notice  of 
election  containing  the  charter  amendments  to  be  published  in  the 
official  newspaper  of  the  city  once  each  day  for  12  successive  issues, 
the  first  insertion  appearing  March  1  and  the  last  March  14,  1916, 
the  election  being  held  March  22,  1916,  there  was  a  compliance  with 
the  ordinance.     (Staples  v.  Astoria,  99.) 

Municipal  Corporation*— PabUc  Improvementa— Aneasments  for  Ban- 
eflta — ^Notice— Curative  Act. 

5.  Though  a  city  charter  provided  for  notice  to  adjacent  prop- 
erty owners  at  least  ten  days  before  commencing  construction  of  a 
sewer,  a  sewer  having  been  constructed  without  such  notice  an  ini- 
tiative amendment  to  the  charter  providing  for  the  levy  on  realty 
for  sewers  after  construction,  was  valid,  and  applied  to  such  sewer, 
as  it  would  have  been  permissible  in  the  first  place  to  allow  con- 
struction without  previous  notice,  and  it  being  within  legislative  power 
by  subsequent  enactments  to  dispense  with  or  obviate  any  previous 
provision  which  might  have  been  originally  omitted.  (Phipps  v.  Med-^ 
ford,  119.) 
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IConlclpal    Oorporati(»i»-— Public    Improvementa— AMeMnnenta — ^Bxer- 
cifle  of  Legislatlye  Diacretioii— Beview  by  the  Oonrta. 

6.  In  a  suit  to  remove  a  cloud  from  the  title  of  real  estate  said 
to  eonsist  of  an  assessment  attempted  to  be  levied  to  paj  for  the 
sewer,  in  the  absence  of  fraud  or  criminality  on  the  part  of  the  city 
officials,  the  assessments  of  the  tax  being  an  exercise  of  municipal 

?ower  referable  to  the  legislative  discretion  of  the  city  council,  a 
ault  in  the  construction  of  the  sewer  is  not  open  to  the  court's  in- 
quiry.    (Phipps  V.  Medford,  119.) 

Mmrictpal  Ck>rp<Mnbtioiis— Pablie  Impravenientfr— Aaiasiiiientfr— Pocrea 
of  Invalidity—- BeaiseBiment. 

7.  A  decree  of  the  court  declarinjP  void  an  assessment  of  taxes  upon 
adjacent  owners  for  construction  of  a  sewer  affected  only  the  assess- 
ment there  involved,  and  cannot  prevent  any  future  levy  under  the 
charter  as  amended  by  Section  132a,  providing  for  levy  on  adjacent 
realty  for  sewers  after  construction.     (Phipps  v.  Medford,  119.) 

Municipal  Oorporationa — A  mandmrnit  of  Charter. 

8.  Under  Article  XI,  Section  2,  of  the  Constitution,  conferring 
power  upon  the  voters  of  every  city  or  town  to  amend  their  charters, 
to  the  extent  that  a  legislative  charter  is  inconsistent  with  a  change 
wrought  by  the  legal  voters  in  that  instrument,  the  latter  expression 
of  the  legislative  power  vested  in  them  must  prevail.  (Phipps  v. 
Medford,  119.) 

Municipal  Corporations— Pablic  Improvements — i^;)6cial  AasoBsmenta — 
Assesaments  for  Completed  Work. 

9.  The  initiative  amendment  to  the  charter  of  Medford  is  a  valid 
exercise  of  municipal  power  to  levy  special  assessments,  although  it 
provides  for  levying  an  assessment  for  work  already  executed. 
(Phipps  V.  Medford,  119.) 

Municipal  Corporations — Charter  Provlaions— Construction. 

10.  Where  an  initiative  municipal  charter  provision  was  so  designed 
as  to  embrace  the  whole  subject  matter  aud  was  in  conflict  with  the 
legislative  charter,  the  earlier  enactment  yields  to  the  later.  (Phipps 
V.  Medford,  119.) 

Municipal  Corporations— PabUc  Improvements— Special  Assessments — 
Tims  of  Assessment. 

11.  Under  Medford  Charter,  Section  132a,  providing  that,  regard- 
less of  defects  in  former  proceedings,  the  common  council  may  com- 
mence anew  and  proceed  to  levy  an  assessment  for  the  improvement, 
it  is  not  necessary  for  assessment  after  completion  of  the  improvement 
that  there  shall  have  been  an  earlier  and  defective  proceeding,  but 
the  assessment  may  be  made  at  any  time  after  the  improvement. 
(Phipps  V.  Medford,  119.) 

Municipal  Corpcrations— Improvements— Tleawieiments — Statute. 

12.  Medford  Charter,-  Section  132a,  providing  for  reassessment  in 
case  of  defective  proceedings  on  proper  notice  and  after  time  is 
Axed  for  considering  protests,  is  a  proper  exercise  of  the  legislative 
power,  committing  such  hearing  to  the  municipal  council.  (Phipps 
V.  Medford,  119.) 
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Mnntclpal     OofpormtioM^ImproTqmentft—  h  wnwineiit  ■    Peditoii     «f 
Ctoimcil— OolUtaral  Attack. 

18.  In  a  soil  to  remove  a  elond  from  plaintiff's  title  alleged  to 
result  from  the  action  of  the  municipal  council  assessing  a  tax  for 
municipal  improvements,  its  decision  must  be  respected  on  collateral 
attack,  in  the  absence  of  allegation  of  fraud  in  the  proeedore. 
(Phipps  V.  Medford,  119.) 

Municipal  Corporations  —  Street  Improramenta  —  SidewaUcs  —  B»- 
monstranca. 

14.  Under  a  city's  charter  (Sp.  Laws  1893,  p.  245),  in  terms  giving 
right  of  remonstrance  against  improvement  of  a  street  or  alley  by 
grading  or  graveling,  there  is  no  right  of  remonstrance  against  laying 
of  sidewalks  by  the  city  at  the  expense  of  the  abutting  realty. 
(Klovdahl  v.  Springfield,  168.) 

Municipal  Oorporationa— Street  Inqinroyeiiieiits^Bemoiiatraiioe. 

15.  A  remonstrance  against  street  improvements  should  show  that 
its  signers  are  the  owners  of  two  thirds  of  the  adjacent  property, 
necessary  under  the  charter  to  be  effectual.  (E3ovdahl  v.  Springfield, 
168.) 

Municipal  Oorporatioiia— Aasesament  Ordinance— Deacriptioii  of  Land. 

16.  Description  of  land  in  an  assessment  ordinance  is  sufficient,  if 
with  it  a  surveyor,  either  with  or  without  the  aid  of  extrinsic  evidence, 
could  locate  the  premises  with  reasonable  certainty,  though,  while 
the  land  is  in  block  2,  it  ia  recited  to  be  lots  in  block  21.  (Klovdahl 
V.  Springfield,  168.) 

Municipal  Oorporaticma — Sidewalk  Oonstmctioii— Waiver  of  Uml 

17.  A  city  does  not  waive  its  lien  for  an  assessment  for  construc- 
tion of  a  sidewalk,  because  it  does  not  immediately  issue  its  warrant 
for  the  collection  at  the  end  of  the  20  days  in  which  the  tax  may  be 
paid  by  the  land  owner.     (Klovdahl  v.  Springfield,  168.) 

Municipal  Corporations— Alteration— Detachment  of  Territory. 

18.  Under  Article  TV,  Section  la,  and  Article  XI,  Section  2,  of  the 
Constitution,  authorizing  voters  of  a  municipality  to  amend  its  char- 
ter, the  electors  may  change  the  corporate  boundaries  by  excluding 
territory  previously  included  within  its  limits.  (Flavel  Land  Co.  v. 
Leinenweber,  353.) 

Municipal  Corporationa — Tazationr— Charter  Provialona— Constmction. 

19.  Eugene  City  Charter,  Sections  114, 115,  exempting  the  city  from 
road  taxes  levied  by  the  County  Court,  refers  only  to  road  taxes  lev- 
ied under  Sections  6320,  6321,  L.  O.  L.,  and  is  inapplicable  to  general 
taxes  raised  under  Sections  937,  6278,  although  they  are  used  for  road 
purposes.     (Boney  v.  Lane  County,  372.) 

Municipal  Corporationa— Becovery  of  Benefit  Aasenment— VQlnntary 
Payment. 

20.  Where  plaintiff  paid  a  benefit  assessment  to  have  the  lien  on 
his  lots  discharged  so  that  he  might  make  a  sale  of  the  property,  and 
he  was  not  entrapped  by  sudden  pressure  of  eitv's  agent  into  mak- 
ing the  payment,  and  was  not  without  other  remedy,  his  payment  was 
voluntary.     (Moffitt  v.  Salem,  686.) 
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Mnnlcliua  Corporations— Public  IiiiproT«m6Bt»— AneBsment  of  Bene- 
fits— BefnncU-Pftrties  Batitlad. 

21.  Plaintiff  voluntarily  paid  a  benefit  assessment,  under  an  agree- 
ment with  th«»  Aity  treasurer  to  return  it  if  illegal,  and,  the  assess- 
ment being  declared  void,  City  Charter  of  City  of  Salem,  Section  52, 
was  amended  to  authorize  the  return  of  the  assessment  to  the  record 
owners  of  property  when  the  amendment  was  adopted.  Held,  that 
the  right  to  recover  money  voluntarily  paid  in  discharging  a  void 
tax  must  be  found  in  a  statute  or  ordinance  authorizing  it,  and  the 
agreement  with  the  city  treasurer  was  invalil,  and  therefore  plain- 
tiff's grantees,  and  not  plaintiff,  were  the  proper  parties  to  receive 
the  money.     (Moffitt  v.  Salem,  686.) 

Mnnlcipal  Oorporatloiis— PabUc  ImproTement»— ABsessmentt— Iiregn- 
larlties— ••Waiver." 

22.  An  express  waiver,  in  a  bond  given  under  Section  3245 
et  seq.,  L.  O.  L.,  on  application  to  pay  an  assessment  for  a  municipal 
improvement  under  the  terms  of  that  act,  of  irregularities  or  defects 
in  the  proceedings  for  the  improvement,  does  not  affect  a  supple- 
mental assessment  therefor  levied  long  after,  of  which  the  party 
could  have  no  knowledge,  since  a  "waiver"  exists  only  when  one, 
with  full  knowledge  of  material  fact,  does  or  forbears  to  do  some- 
thing inconsistent  with  the  existence  of  the  right  or  of  his  intention 
to  rely  on  that  right.     (Parker  v.  Hood  River,  707.) 

Mimlcipal  Ck>rporatlon8 — Pabllc  ImproTementa — AssesBmenta — Va- 
Udity. 

23.  An  assessment  of  $485.44  for  a  street  improvement,  the  esti- 
mated cost  of  which  was  $255,  being  an  excess  of  more  than  90  per 
cent  over  the  estimate,  is  so  unreasonable  as  to  invalidate  it.  (Parker 
V.  Hood  River,  707.) 

See  Estoppel,  4. 

KAVIOABLE  WATEBa 

KaTlgable  Waters — Waters  and  Watercourses — Land  Below  Blgtr 
water  Maatk. — ^Nature  of. 

1.  Land  below  the  high-water  mark  of  a  river  or  stream  is  part 
of  the  bed  of  the  stream  or  river.     (Armstrong  v.  Pincus,  156.) 

KaylgaUe  Waters — ^Deed»— Ck>n8tnictioiL 

2.  Plaintiff's  intestate  sold  land  abutting  on  a  stream,  under  an 
agreement  providing  that  if,  upon  survey,  there  should  be  less  than 
271  acres,  the  purchase  price  should  be  rebated.  Upon  resurvey  it 
was  found  that  since  the  land  had  been  patented  from  the  government 
the  land  had  eroded,  so  that  the  present  ordinary  high-water  mark 
was  within  the  meander  lines  run  by  the  government  surveyor.  Held, 
that  as  the  bank  of  the  stream,  and  not  the  meander  line,  formed  the 
boundary,  land  which  lay  below  the  ordinary  high-water  mark  was 
properly  excluded  on  resurvey,  for  the  loss  by  erosion,  just  as  any 
gain  by  accretion,  falls  on  the  owner  in  possession.  (Armstrong  v. 
Pincus,  156.) 

Kaylgable  Waters— Waters  and  Watereonrsee— Accretion— Bight  to. 

3.  Where  land  abuts  on  a  stream,  the  owner  is  entitled  to  any 
accretions  formed.     (Armstrong  v.  Pincus,  156.) 
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NEGATIVE  FBEOKAKT. 

See  Pleading,  2,  8. 

NEOIJOEIVCB. 

KegllfWice    Oontribntory  K6gllc«nc»--FaUiire  to  Bedoeo  Damacet. 

1.  The  failure  of  plaintiff  to  reduce  damages  suffered  by  the  ex- 
ercise of  reasonable  care  is  not  contribatorj  negligence,  wbich  is  such 
an  act  or  omission  on  plaintiff's  part  amounting  to  an  ordinary  want 
of  care  as,  concurring  or  co-operating  with  the  negligent  act  of  de- 
fendant, is  the  proximate  cause  or  occasion  of  the  injury  complained 
of;  while  a  failure  to  reduce  damages  does  not  preclude  reeorery,  but 
merely  affects  the  amount  recoverable.  (Theiler  v.  Tillamook  County, 
277.) 

yegligence— Oontrtlwtory  yegllgence    Pnty  to  Observe  and  AtoM 
Danger. 

2.  An  invitee  at  a  sawmill  was  negligent  where  he  saw  that  a  plank 
was  about  to  be  thrown  down  to  a  platform  on  which  he  was  stand- 
ing, and  then  looked  away  without  taking  further  precautionB,  and 
was  injured  thereby.     (Young  v.  Prouty  Lumber  Co.,  318.) 

KegUgenco-^Ooiidltioii  of  Premlsea— Elevator. 

3.  The  owner  of  a  building  in  which  an  elevator  was  operated  was 
bound  to  take  reasonable  care  and  precaution  againsi  injuries  to  a 
constructor's  helper  in  the  employ  of  an  elevator  company  engaged 
in  repairing  such  elevator.     (GunneU  v.  Van  Emon  Elevator  Co.,  408.) 

KegUgenco— Master's  liability— Oontrlbntory  Kegligence. 

4.  Under  Employers'  Liability  Act,  Section  6.  the  contributory  negli- 
gence of  the  person  injured  is  not  a  defense,  out  may  be  taken  into 
account  in  fixing  the  amount  of  the  damages.  (GunneU  t.  Van  Emon 
Elevator  Co.,  408.) 

See  Beformation  of  Instruments,  2. 


NEWSPAPESa 

Kewspapers— Contracts— PubUcatton  of  Tax  lists. 

1.  The  selection  of  official  newspapers  and  establishing  of  the  com- 
pensation for  notices  published  therein  by  the  County  Court,  and  the 
acceptance  of  such  appointment  by  a  newspaper  by  doing  the  work 
with  knowledge  of  the  rate  designated,  constitutes  a  contract  for  the 
printing  of  the  list  at  the  rate  specified,  which  neither  party  can 
thereafter  ignore.     (Coos  Bay  Times  Pub.  Co.  ▼.  Coos  County,  626.) 

NEW  TBIAIfc 

See  Appeal  and  Error,  11. 

KOMINATION. 

See  Constitutional  Law,  2. 
See  Elections,  2,  8. 
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Konon 

See  Appeal  and  Error,  17,  18,  24,  36. 

See  Attorney  and  Client,  2. 

See  Elections,  1. 

See  Fraudulent  Conveyances,  5-7. 

See  Judgment,  1. 

See  Municipal  Corporations,  3-5. 

See  Partnership,  3. 

See  Schools  and  School  Districts,  2. 

See  Vendor  and  Purchaser,  1,  7,  8. 

0FFICEB8. 

Offlcen — Orants  of  Power — Construction. 

1.  Acts  conferring  statutory  powers  on  an  officer  are  strictly  con- 
strued.    (Mackenzie  v.  Douglas  County,  442.) 

Officers — Compensation  of  Expert — suability. 

2.  The  right  of  an  officer  to  demand  expenses  incurred  by  him  in 
the  performance  of  official  duty  must  be  found  in  the  Constitution  or 
the  statute  conferring  it,  either  directly  or  by  necessary  implication; 
and  a  private  citizen  cannot  have  any  greater  right  in  this  respect. 
(Mackenzie  v.  Douglas  County,  442.) 

See  Counties,  9,  10. 

OBEOOK  CASES. 

Applied,  Approved,  Cited,  I>iBtinguislied,  Followed  and  Ovemiled  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

OBEGON  CONSTITUnOK. 
Cited  and  Constroed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

OBEGON  STATXTTBa 

Cited  and  Construed  in  this  Volume. 

See  Tables  (Code  and  Session  Laws)  in  Front  of  this  Volume. 

PABENT  AND  CHILD. 

Parent  and  Child — Support  of  Child— Enforcement — Statutory  Pro- 
ceedings. 

1.  Under  Section  7054,  L.  O.  L.,  requiring  parents  to  maintain 
their  children  when  poor  and  unable  to  work,  and  Section  2922,  pro- 
viding that  every  poor  person,  who  shall  be  unable  to  earn  a  living, 
shall  be  supported  by  the  father,  mother,  children,  brothers  or  sisters 
of  such  person,  if  they  or  either  of  them  be  of  sufficient  ability,  and 
every  person  who  shall  fail  to  support  his  or  her  father,  mother,  child, 
brother  or  sister  when  directed  by  the  County  Court  shall  forfeit  $30 
a  month  to  the  poor  fund  of  the  county,  and  such  other  sums  as  the 
County  Court  shall  deem  sufficient,  to  be  recovered  in  the  name  of  the 
County  Court,  the  procedure  to  compel  the  support  of  an  incapacitated 
adult  child  by  a  parent,  provided  by  the  latter  section,  is  exclusive, 

81  Or.— 49    , ' 

^  i 
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and  the  Supreme  Court  cannot,  on  appeal  in  proceedings  to  hav*  the 
father  of  such  ebild  declared  a  mentid  incompetent,  order  the  father 
to  pay  for  the  support  of  the  child  pending  the  determination  of  the 
appeiO.     (In  re  Northcutt,  646.) 

PABOL  EVIDENO& 
See  Beformation  of  Inatruments,  t. 


See  Appeal  and  Error,  4,  17, 1ft. 
Bee  Corporations,  4,  5. 
See  Principal  and  Agent,  2. 

PABTNSBSHIP. 
Partneitfiip^-X^lreatioii. 

1.  An  agreement  between  sereral  parties  to  build  a  house,  eon- 
taining  no  stipulation  to  share  in  the  losses  and  profits  of  the  busi- 
ness, establishing  no  community  of  interest  between  the  parties  in 
the  subject  matter  of  the  contraet,  and  manifesting  no  intention  of 
the  parties  to  become  partners,  did  not  create  &  partnership.  (North- 
western Transfer  Co.  v.  Investmeal  Co.,  75.) 

Partnenhip — Character  of  Manlier. 

2.  Each  member  of  a  partnership  is  a  principal  with  a  joint 
interest  in  the  partnership  property,  and  an  agent  of  the  other  part- 
ners in  dealing  with  third  persons  concerning  partnership  tranaaetiona. 
(Northwestern  Transfer  Co.  ▼.  Investment  Co.,  75.) 

Partnership — ^Notice. 

3.  Notice  to  one  partner,  in  reference  to  any  matter  relating  to  a 
transaction  within  the  scope  of  the  firm's  business,  is  notice  to  alL 
(Northwestern  Transfer  Co.  v.  Investment  Co.,  75.) 


Payment— VoliintMT  Payment  in  Dlachaxge  of  Voidable  Obligation — 
Becovery. 

1.  A  payment,  voluntarily  made  in  the  discharge  of  a  note  and 
mortgage,  cannot  be  recovered  although  the  note  and  mortgage  were 
procured  by  duress,  consisting  of  threats  of  Imprisonment.  (Baldwin 
ft  Co.  V.  Savage,  379.) 

Payment— Bight  to  Receipt. 

2.  Under  section  876,  L.  0.  L.,  providing  that  whoever  pays  money 
is  entitled  to  a  receipt  therefor  from  the  person  to  whom  the  pay- 
ment is  made,  and  may  demand  a  proper  signature  as  a  condition  of 
the  payment,  an  attorney  employed  to  collect  claims,  who  kept  his 
clients  advised  of  the  true  state  of  the  business,  and  promptly,  on 
receipt  of  their  money  from  the  debtor,  paid  them  what  was  due 
them  under  the  agreement  for  collection,  was  entitled  to  a  receipt 
for  the  money.     (State  ez  rel.  v.  Farrin,  489.) 

See  Attorney  and  Gient,  4. 

Vidnntary  Payment  or  Benefit  Awewmeiit, 
See  Municipal  Corporations,  20. 

Unauthorized  Payments  to  Princ^^ 
See  Principal  and  Surety,  2. 
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PEBSOKAIa  INJUfilSa 

866  Appeal  and  Error,  22,  25,  26. 

See  Death,  4. 

See  Master  and  Servant,  1-6. 

See  Negligence,  3,  4. 

See  Trial,  5. 

PLBADINa. 

Pleading— Defects— Beply-— Alder  by  Verdict 

1.  In  replevin  for  a  team,  wagon  and  harness  attached  by  defendant 
sheriff,  the  taking  of  which  was  justified  by  his  answer,  a  reply  claim- 
ing an  exemption  and  right  to  a  return  of  the  property  under  the 
statute  (Section  227,  L.  O.  L.,  as  amended  by  Laws  of  1915,  page  27), 
exempting  from  execution  a  team,  vehicle,  harness,  etc.,  necessary  to 
enable  one  to  carry  on  the  occupation  by  which  he  habitually  earns 
his  Hving,  showing  that  the  property  was  being  used  by  plaintiff  for 
the  purpose  of  earning  a  living  for  the  support  of  his  family,  and 
that  it  was  the  only  property  of  the  kind  which  he  could  use^  and  that 
it  had  been  habitually  used  for  that  purpose,  was  sufficient  after 
verdict.    (Childers  v.  Brown,  1.) 

Pleading— Beidy— Denial— Negative  Pregnant. 

2.  In  action  for  death  from  negligent  operation  of  defendant's 
auto  truck,  a  reply  consisting  of  conjunctive  denials  'of  conjunctive 
allegations  of  contributory  negligence  was  insufficient  as  a  denial 
thereof.     (White  v.  East  Side  Mill  Co.,  107.) 

Pleading— Denial— Negative  Pregnant. 

3.  Material  facts  alleged  conjunctively  must  be  denied  disjunc- 
tively.    (White  V.  East  Side  Mill  Co.,  107.) 

Pleading— Denials— Sufficiency. 

4.  Denial  that  plaintiff's  decedent  carelessly  or  negligently  stepped 
in  front  of  defendant's  truck,  or  failed  to  look  out  for  his  safety,  is 
not  a  denial  of  doing  such  acts,  but  only  of  the  manner  of  doing,  espe- 
cially where  by  demurrer,  or  by  motion  for  judgment  on  the  plead- 
ing, plaintiff's  attention  was  directed  to  the  deficiency  of  the  idlega- 
tion,  which  he  refused  to  cure.     (White  v.  East  Side  Mill  Co.,  107.) 

Pleading— Conclusion  of  Law. 

5.  The  statement  of  the  complaint  that  ''notice  was  not  given 
as  required  by  the  charter,"  instead  of  stating  the  facts,  leaving  the 
court  to  draw  the  conclusion  whether  or  not  the  charter  requirements 
were  fulfilled,  is  but  a  conclusion  of  law,  not  issuable^  and  not  re- 
quiring denial,  and  giving  plaintiff  no  standing  to  litigate  lack  of 
jurisdiction  from  faUing  to  give  notice  as  required.  (Klovdahl  v. 
Springfield,  168.) 

Pleading — Setoff  and  Ooonterclalm— Beqnisites. 

6.  A  counterclaim  must  be  complete  in  itself,  and  show  that  defend- 
ant could  recover  if  he  first  sued  for  that  purpose.  (Chance  v.  Car- 
ter, 229.) 

Pleading— Setoff  and  Connterclaim— Sufficiency. 

7.  In  an  action  on  a  promissory  note,  a  counterclaim  alleging  that 
notes  were  procured  by  false  representations,  but  not  alleging  that 
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plaintifTs  officer  who  made  the  false  representations  waa  then  aeting 
within  the  scope  of  his  authority,  held  not  to  state  a  defense. 
(Meadow  Vallej  Land  Co.  v.  Manerud,  303.) 

Flaading— Veriflcation — Strikiiig  Oat. 

8.  It  is  proper  to  strike  a  pleading  from  the  files  when  it  is  not 
properly  verified.     (Clark  v.  Clark,  405.) 

Pleading— Hatter  Provable  Under  General  DeniaL 

9.  Defendant  county  having  denied  approval  of  water-master's 
claims  for  services,  a  further  answer  that  the  claims  were  condition- 
ally approved,  but  wrongfully  filed  contrary  to  the  conditions,  is  de- 
murrable; such  matter  being  admissible  under  general  deniaL  (Brew- 
ster V.  Crook  County,  435.) 

Pleading — Supplying  of  Averment  by  Adverse  Pleading. 

10.  In  an  action  for  rent,  where  the  averment  of  the  complaint 
respecting  the  description  of  the  premises  was  defective,  but  the  an- 
swer set  forth  a  copy  of  the  lease,  giving  a  complete  description,  such 
answer  remedied  the  defective  state  of  the  complaint,  since,  if  a  re- 
sponsive pleading  supplies  material  averments  omitted  by  an  adverse 
party,  the  question  of  who  so  makes  the  indispensable  averment  is 
unimportant,  though  the  order  of  pleading  may  be  irregular.  (Tread- 
gold  V.  Willard,  658.) 

Pleading— Amendment— Snrprlie. 

11.  In  action  by  landlord  for  rent  installments,  where  defendant 
counterclaimed  for  being  induced  by  false  representations  to  execute 
a  lease  of  the  premises  for  enhanced  rental,  allowing  defendant  dur- 
ing trial  over  plaintiff's  objection,  to  amend  his  answer  so  as  to  call 
his  claim  a  setoff  and  recoupment  instead  of  counterclaim,  and  to 
change  the  prayer  to  one  that  plaintiff  take  nothing  and  defendant 
be  dismissed,  was  not  error;  it  not  being  shown  that  plaintiff  was 
surprised  or  her  rights  prejudiced  thereby.     (Caples  v.  Morgan,  692.) 

See  Banks  and  Banking,  2. 

See  Escheat,  I,  2. 

See  Executors  and  Administrators,  3. 

See  Habeas  Corpus,  2. 

6ee  Judgment,  4. 

See  Beformation  of  Instruments,  8,  9. 

See  Setoff  and  Counterclaim,  3. 

Not  Properly  Verified,  Stricken  from  tbe  Files. 
See  Dismissal  and  Nonsuit,  3. 

POSSESSION. 

See  Vendor  and  Purchaser,  5. 

PBESUMPTIOKS. 

See  Acknowledgment,  4. 

See  Evidence,  1. 

See  Mechanics'  Liens,  3. 

See  Elections,  2. 
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PSINOIFAIa  AND  AOEKT. 
Pzlnclpal  and  Agent-— Actions— Issaes,  Proof  and  Variance. 

1.  Under  an  averment  that  plaintiff  himself  made  a  contract  with 
defendant  railway,  he  could  show  that  it  was  made  through  his  agent, 
though  the  agent  did  not  disclose  that  plaintiff  was  the  principal. 
(Letj  V.  Nevada-Califomia-Oregon  Ry.,  673.) 

Prlndpia  and  Agent— Undisclosed  Principal— Actions— Parties. 

2.  Though  a  contract  was  made  by  an  agent  who  did  not  disclose 
his  principal,  the  principal  is  the  proper  party  in  interest,  and  may 
maintain  action  for  breach  of  the  contract.  (Levy  v.  Nevada-Cali- 
fornia-Oregon By.,  673.) 

PBINCIPAL  AND  SUBET7. 

Principal  and  Snrety — ^Liability  of  Surety  Company— Constroctlon. 

1.  The  rule  of  strictissimi  juriSy  usually  available  to  sureties  with- 
out compensation,  is  generally  relaxed  when  applied  to  a  paid  surety, 
80  that  a  bonding  company  must  show  that  its  rights  have  been  in- 
juriously affected  before  it  can  defeat  its  contract.  (Neilson  v.  Title 
Guaranty  &  Surety  Co.,  422.) 

Principal  and  Snrety— Clearing  Contract — ^Discharge  of  Surety— Un- 
authorized  Payments  to  Principal. 

2.  Under  a  contract  to  clear  and  plow  a  tract  at  a  certain  price 
per  acre,  aggregating  a  certain  amount  for  the  entire  work,  and  stipu- 
lating that  on  or  before  the  fifth  day  of  each  month  the  owner  or  his 
agent  should  pay  to  the  contractor  the  amount  then  due  for  work  com- 
pleted upon  an  estimate  made  by  the  owner  or  his  agent,  secured  by 
a  surety  bond,  providing  that  on  default  of  the  principal  the  surety 
might  complete  the  contract,  and  should  be  subrogated  to  the  rights 
and  properties  of  the  principal,  including  deferred  payments  and 
credits  due  the  principal  at  default,  or  to  become  due  thereafter,  the 
owner's  payment  of  nearly  one  half  of  the  contract  price  on  demands 
of  the  contractor,  and  without  any  information  on  which  to  make  a 
real  estimate,  made  before  the  contract  was  abandoned  and  when  no 
part  of  the  work  was  entirely  completed  and  when  not  an  eighth  part 
of  it  was  done,  was  such  a  payment  as  to  relieve  the  surety.  (Neilson 
V.  Title  Guaranty  &  Surety  Co.,  422.) 

PBOSECU  TION. 

See  Abatement  and  Revival,  4. 

PUBLICATION. 

See  Municipal  Corporations,  3,  4. 

PUBLIC  IMPBOVEMENTS. 

See  Estoppel,  4. 

See  Municipal  Corporations,  5-7,  9,  11-15,  20-23. 

PUBLIC  POUCT. 

See  Contracts,  2. 

PUNCTUATION. 

See  Counties,  6. 
See  Statutes,  5. 
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PUBCHASE  MONST. 

Foreclosure  of  PnrdiaM  Money  Mortgage. 
See  Appeal  and  Error,  14. 

QTJESnON  FOB  JX7BT. 

See  Appeal  and  Error,  1. 
See  Criminal  Law,  16. 
See  Landlord  and  Tenant,  4. 
See  Master  and  Servant,  2. 
See  Trial,  4. 

QUESTION  FOB  THE  OOT7BT. 

See  Certiorari,  1,  3. 
See  Trial,  4. 

QUtUTlNO  TITLE. 

Qoletliig  Title— Cloud  on  Title — ^Assessment  Ordinance. 

1.  If  an  assessment  ordinance  utterly  fails  to  describe  one's  prop- 
erty, it  does  not  constitute  a  cloud  on  his  title.  (Klovdahl  ▼.  Spring- 
field, 168.) 

BAOEWAT. 

See  Waters  and  Watercourses,  7,  11,  12. 

BAUiBOADCk 

See  Eminent  Domain,  3. 

BEASSESSMENT. 

See  Municipal  Corporations,  7,  12. 

BEOEIPT. 

See  Payment,  2. 

BBCOBD. 

See  Appeal  and  Error,  23,  35. 

See  Certiorari,  2. 

See  Criminal  Law,  13. 

See  Vendor  and  Purchaser,  7,  8. 

BEOOUPMENT. 

See  Landlord  and  Tenant,  5. 

Kfttore  of. 

See  Setoff  and  Counterclaim,  4. 

BEDEBCPTIOK. 

See  Mortgages,  5-10. 


Bef erence — ^Anthority  of  Beferee— Findings  of  Fact  and  Oonctnsions 
of  Law. 

1.  Under  section  838,  L.  O.  L.,  a  referee  in  an  equitable  proceed- 
ing has  no  authority  to  make  findings  of  fact  or  conclusions  of  law. 
(In  re  Level,  298.) 
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BBFORBiATION  OF  IKSTBX7MENTS. 

B€f  omiatlon  mt  InstrnmaiitB— Kature  of  Bemedy. 

1.  The  reformation  of  a  deed  is  a  remedy  peculiar  to  a  court  of 
equity.     (Spores  v.  Mande,  11.) 

Beformation  of  Instmineiits — Orounds — ^Negligence. 

2.  In  such  case,  the  failure  of  the  grantee  to  read  the  deed  be- 
fore accepting  it  is  not  such  negligence  as  will  bar  his  relief.  (Brad- 
shaw  V.  Provident  Trust  Co.,  55.) 

Bef  onnatlon  of  Instruineiitfl — Sufficiency  of  Evidence. 

8.  In  a  suit  to  foreclose  against  a  grantee  of  the  mortgagor  plead- 
ing that  he  did  not  assume  the  mortgage  and  asking  for  reformation 
of  his  deed,  the  evidence  showed  that  he  did  not  agree  to  assume 
it,  but  that  a  clause  purporting  so  to  obligate  him  was  inserted  in 
one  of  eleven  similar  deeds  without  his  knowledge.  (Bradshaw  v. 
Provident  Trust  Co.,  55.) 

Beformation  of  Instnunentfr— Gronnda — ^Bfistake  or  Fraud. 

4.  Generally,  where  a  memorandum  in  writing  fails  to  conform 
to  the  contract  between  the  parties  in  consequence  of  their  mutual 
mistake,  however  induced,  or  the  mistake  of  one  party  and  fraud 
of  the  other,  a  court  of  equity  will  reform  the  instrument  so  as  to 
make  it  cooLform  to  the  actual  stipulation  of  the  parties.  (Brad- 
shaw V.  Provident  Trust  Co.,  55.) 

Beformation  of  Instmments  —  Infrorance  Policy  —  Evidence  —  Suffi- 
ciency. 

5.  Where  plaintiff,  lessee  of  a  sawmill,  installed  new  equipment 
and  took  out  insurance  policies  thereon,  evidence  held  sufficient  to 
require  reformation  of  such  policies  by  striking  therefrom  an  aver- 
age clause,  thus  making  them  a  'blanket  policy."  (Carlton  Lumber 
Co.  V.  Lumber  Ins.  Co.,  396.) 

Beformation  of  Instnimenie  —  Equitable  Jurledlctlon  —  Parol  Testi- 
mony. 

6.  Equity  will  exercise  its  jurisdiction  for  the  correction  or  refor- 
mation of  a  written  instrument  on  the  ground  of  mutual  mistake,  and 
for  such  purpose  will  receive  parol  testimony.  (Coates  v.  Smith, 
556.) 

Beformation  of  Instmments — ^Between  Wbat  Parties. 

7.  Beformation  of  a  written  instrument  on  the  ground  of  mutual 
mistake  will  be  decreed  in  a  court  of  equity  as  between  the  original 
parties  or  those  claiming  under  them  in  privity,  such  as  judgment 
creditors.     (Coates  v.  Smith,  556.) 

Beformation  of  Instruments— Bftlstake— Pleading. 

8.  In  a  suit  to  reform  a  deed  or  written  contract  on  the  ground 
of  mistake,  plaintiff  should  plead  the  particular  circumstances  consti- 
tuting the  mistake.     (Coates  v.  Smith,  556.) 

Beformation  of  Instmments — Suit  to  Beform  Note  and  Mortgage— 
Complaint — Sufficiency. 

9.  In  a  suit  to  reform  a  note  and  mortgage  against  the  mortgagors 
and  the  trustee  in  bankruptcy  of  one  of  them,  where  the  complaint 
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did  not  show  that  it  was  the  intention  of  the  parties  that  an  alleged 
oral  agreement  as  to  the  time  of  payment  of  interest  should  be  in- 
corporated in  the  note,  nor  that  it  was  not  the  intention  of  either  of 
the  parties  to  rely  upon  the  oral  agreement,  averred  to  have  been 
made  both  before  and  after  the  execution  of  the  note,  and  did  not 
disclose  when  the  alleged  omission  was  discovered  by  plaintiff,  nor 
what  instructions  were  given  the  scrivener,  or  by  whom,  asserting  no 
fraud  on  the  part  of  the  mortgagors,  the  circumstances  relating  to  the 
transaction,  as  set  forth,  being  very  meager,  such  complaint  was  in- 
sufficient against  demurrer  on  the  ground  that  it  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action.     (Coates  v.  Smith,  556.) 

See  Insurance,  2. 

BEFUND. 

BACorery  of  Amount  Paid  for  Benefit  AasessmMit. 

See  Municipal  Corporations,  20,  21. 

BEMOKSTBAKCR 

See  Municipal  Corporations,  14,  15. 


Escape  from  LUbility  for  Bent. 
See  Landlord  and  Tenant,  3-5. 


See  Infants,  4,  5. 
See  Statutes,  1,  2. 


BBQX7E8TS. 


See  Trial,  8. 

BE80I88I0H. 

See  Vendor  and  Purchaser,  3-5. 

BEVIEW. 

See  Appeal  and  Error,  1,  5,  6,  8,  9,  12,  10^,  20,  28,  20,  31,  32. 

See  Constitutional  Law,  1. 

See  Criminal  Law,  6. 

See  Eminent  Domain,  5,  6. 

See  Executors  and  Administrators,  2. 

See  Municipal  Corporations,  6. 

BIGHT  OF  WAT. 

See  Eminent  Donudn,  3. 

SAFE  PIiACD  TO  WOBS. 

See  Master  and  Servant,  5. 

SALEM,  OHABTEB  OF. 

See  Moffit  v.  Salem,  686. 
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SAUsa 

Sales— Executory  Contracts — Effect. 

1.  A  contract  to  purchase  a  number  of  cords  of  wood  on  cars  or  at 
station,  at  various  prices,  which  fails  to  state  the  time  of  payment  or 
delivery,  is  an  executory  contract  under  which  title  does  not  pass  until 
delivery,  and  the  purchaser  could  have  action  only  for  breach  of  con- 
tract, and  not  in  replevin.     (Kondo  v.  Aylsworth,  225.) 

See  Execution,  1. 

See  Executors  and  Administrators,  1-3. 

SCHOOLS  AND  SCHOOL  DISTBICTa 

Schools  sod  Sdiool  Districts — Teachers— Discbarge — Statute  —  "But." 

1.  Laws  of  1913,  page  304,  Section  1,  subdivision  22,  provides  that 
the  board  shall  dismiss  teachers  only  for  good  cause  shown,  and  if  it 
passes  an  order  to  dismiss,  the  material  reason  therefor  shall  be  spread 
on  the  record  by  the  district  clerk.  Subdivision  23  provides  that  a 
teacher  unjustly  dismissed  may  take  an  appeal  from  the  board's  action 
to  the  county  superintendent,  and  thence  to  the  superintendent  of 
public  instruction,  but  for  a  breach  of  contract  of  teaching  the  teacher 
or  the  district  shall  have  their  ordinary  legal  remedies,  and  that  on 
the  trial  of  a  teacher  the  board,  etc.,  shall  give  him  notice  of  charges 
and  an  opportunity  to  be  heard;  and  subdivision  7  requires  a  written 
contract  of  hiring  to  be  made  and  filed  specifying  wages,  etc.  Sec- 
tion 3950,  L.  O.  L.,  authorizes  the  state  board  of  education  to  make 
general  rules,  one  of  which  required  teachers  to  inculcate  correct 
principles  of  morality  and  a  proper  regard  for  the  government,  and 
iSection  4057  required  the  board  to  provide  a  United  States  flag. 
Plaintiff,  having  a  written  contract  to  teach,  and  who  taught  dis- 
loyalty to  the  government  and  a  disbelief  in  Qod,  and  who  failed  to 
fly  the  national  flag  provided  by  the  board,  after  a  refusal  to  obey 
the  school  directors'  instructions,  was  dismissed.  Eeld,  in  her  action 
for  salary  under  the  contract,  that  the  term  **but  for  a  breach  of 
contract  of  teaching  the  teacher  or  the  district  shall  ^ave  their  ordi- 
nary legal  remedies"  did  not  limit  the  power  to  dismiss  to  breaches 
of  the  contract  of  teaching,  and  that  it  extended  also  to  acts  render- 
ing a  teacher  undesirable^  the  word  "but"  limiting  or  restraining  the 
effect  of  something  which  has  before  been  said,  and  indicating  that 
what  follows  is  an  exception  to  that  which  has  gone  before,  and  not 
controlling  that  which  follows  it.  (Foreman  v.  School  Dist.  No.  25^ 
587.) 

Schools  and  School  Districts — Teachers — ^Dismissal — ^Notice. 

2.  Under  such  subdivision  22,  a  minute  of  dismissal  having  been 
made  upon  a  piece  of  paper,  the  board  action  was  not  defeated,  where 
it  was  so  made  because  its  clerk  was  sick,  on  which  account  it  was 
not  entered  in  the  district  clerk's  record-book.  (Foreman  v.  School 
Bist.  No.  25,  587.) 

SEISIN. 
See  Covenants,  1,  3. 

SESSION  LAWS  OF  OREGON. 

See  Table  in  Front  of  this  Volume. 
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SETOFF  AXD  OOXTNTEEOLAIM. 

Setoff  and  Coimterclaim— Whai  MaintainaUie— Tort  and  Oontraet. 

1.  In  an  action  in  tort,  a  counterclaim  arising  ex  contractu  cannot  be 
maintained.     (Eon do  ▼.  Aylsworth,  225.) 

Setoff  and  Ckmnterdalnt— What  Oonstitittea— ^'OonntercUim.'' 

2.  The  distinction  between  actions  at  law  and  suits  in  equity  haa 
not  been  abrogated,  so  that  to  constitute  a  counterclaim  in  a  law  ac- 
tion it  is  not  enough  that  defendant's  claim  be  merely  "connected 
with  the  subject  of  the  action/'     (Chance  v.  Carter,  229.) 

Setoff  and  Oonnterclalm— Pleading— Sofflcieiicy. 

3.  In  an  action  on  a  promissory  note,  an  answer  alleging  that  de- 
fendant leased  a  horse  to  plaintiff,  which  was  injured  and  died  through 
plaintiff's  want  of  care,  held  to  state  a  counterclaim  on  contract,  not 
on  tort,  under  section  74,  L.  O.  L.  (Meadow  Valley  Land  Co.  v. 
Manerud,  303.) 

Setoff  and  Oonnterdalm— ''Becoiipment^— Natne. 

4.  "Recoupment"  is  the  keeping  back  or  stopping  something  which 
is  due,  and  under  the  principles  of  the  common  law,  recoupment  could 
be  invoked  when  defendant  sustained  damages  from  plaintifrs  non- 
performance of  the  contract  sued  on,  in  which  case  the  damages  to 
which  the  defendant  was  entitled  could  be  abated  from  plamtiff's 
claim.     (Caples  v.  Morgan,  692.) 

See  Pleading,  6,  7. 

SEWEaa 

See  Injunction,  2,  8. 

SIDBWAIiKS. 

See  Municipal  Corporations,  14,  17. 

SPBOIFIC  PEBFOBBCAITOB. 

Spedfle  Performanoe— Agreement  to  Derlae— Snflleienej  of  Eridenee. 

1.  In  a  suit  for  specific  performance  of  an  agreement  by  defend- 
ant's deceased  relative  to  devise  to  plaintiff  certain  realty  in  con- 
sideration of  her  promise  to  care  for  him  and  furnish  him  a  home 
during  the  remainder  of  his  life,  evidence  held  to  show  the  making  of 
such  agreement.     (Woods  v.  Dunn,  457.) 

Specliic    Performance— Agreement    to    Deylae    Oonatderation — Safli- 
dency  of  Evidence. 

2.  In  a  suit  for  specific  performance  of  an  agreement  between 
the  defendant's  deceased  relative  and  plaintiffs,  whereby  he  cove- 
nanted to  devise  to  plaintiff  certain  land  in  consideration  of  her 
promise  to  care  for  him  and  furnish  him  a  home  during  his  life,  evi- 
dence held  to  show  that  plaintiff  had  fully  performed  all  the  conditions 
thereof.     (Woods  v.  Dunn,  457.) 

Specific  Performance— Agreement  to  Devlae — ^Adequaoy  of  Oenaidera- 
tlon. 

3.  Under  such  agreement,  made  when  deceased  was  64  years  of 
age  and  having  a  l&e  expectancy  of  11  years,  who  was  uncouth  in 


Index,  779 

person  and  habit,  requiring  special  attention,  food  and  ever-increasing 
care,  and  made  after  he  had  had  the  advice  of  an  attorney  and 
understood  the  nature  of  the  agreement,  and  after  he  had  become 
dissatisfied  with  living  with  his  relatives,  and  when  he  had  property 
amounting  to  over  $52,000,  of  which  the  part  agreed  to  be  devised 
was  vidued  at  about  $12,000,  the  consideration  was  not  so  inadequate 
as  to  make  its  performance  unreasonable  and  unjust,  where  deceased 
lived  only  four  or  ^ve  months  after  the  agreement  was  made. 
(Woods  V.  Dunn,  457.) 

SFBIKOFIELD,  OHABTEB  OF. 
See  Klovdahl  v.  Springfield,  168. 

STATUTE  OF  FRAUDS. 

Frandfl,  Statute  of— Memonuidiiiii— Agreement  to  DevlM  Bealtj. 

1.  An  agreement  to  devise  real  property  is  not  within  Section  808, 
L.  O.  L.,  providing  that  an  agreement  for  the  leasing  or  sale  of  real 
property,  or  any  interest  therein,  shall  be  void  uiSess  it,  or  some 
memorandum  thereof,  expressing  the  consideration,  be  in  writing, 
subscribed  by  the  party  to  be  charged,  or  by  his  lawfully  authorized 
agent.     (Woods  v.  Dunn,  457.) 

Frauds,  Statata  of— Leased— Term  for  Tears— Oral  KegotiatloiiB. 

2.  In  an  action  for  rent  on  five-year  lease,  where  defendant  sought 
recoupment  of  damages  from  false  representation  of  plaintiff's  agent 
that  another  party  desired  the  lease  at  a  higher  price,  inducing  de- 
fendant to  execute  the  lease  at  such  higher  price,  the  oral  negotia- 
tions of  the  parties  concerning  the  lease  were  inadmissible  under 
Section  808,  L.  O.  L.,  providing  that  leases  for  a  longer  period  than 
one  year  are  void  if  not  in  writing,  and  no  evidence  of  such  agree- 
ment shall  be  received  other  than  the  writing,  or  secondary  evidence 
of  its  contents,  in  the  cases  prescribed  by  law.  (Caples  v.  Morgan, 
692.) 

STATUTES. 

Statutes— Initiative  Statatear-I>egl8lative  BepeaL 

1.  The  Constitution  does  not  deny  to  the  legislature  the  right  to 
amend  or  repeal  a  statute  enacted  by  the  people  in  the  exercise  of 
the  initiative.     (Fatten  v.  Withycombe,  210.) 

Statutes— Bepeal — Oonstttntional  Bequlrements. 

2.  Even  though  an  independent  act,  complete  within  itself,  works 
a  repeal  by  implication,  the  repealing  statute  is  not  pregnable  for 
failure  to  observe  Article  IV,  Section  22,  of  the  Constitution,  de- 
claring that  no  act  shall  be  revised  or  amended  by  mere  reference 
to  its  title,  but  the  act  amended  shall  be  set  forth  at  full  lenfi:th. 
(Fatten  v.  Withycombe,  210.) 

Statutes— Oonstraction—'Troviao.'* 

3.  While  a  proviso  is  commonly  found  at  the  end  of  the  act  or  sec- 
tion, and  is  usually  introduced  by  the  word  '"provided,"  that  word 
is  not  necessary,  the  matter  and  not  the  form  of  the  succeeding  words 
controlling;  a  "proviso"  necessarily  containing  a  condition  or  limita- 
tion upon  the  preceding  matter.    (Mackenzie  v.  Douglas  County,  442.) 
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Btatatee — Constractloii— Ctoneral  Words. 

4.  The  ffeneral  intent  will  be  controlled  by  tbe  particular  intent 
Bubflequentiy  expressed.     (Mackenzie  v.  Douglas  County,  442.) 

Statutes — Ck>ii8tnictioiv— Punctuation. 

5.  Although  punctuation  may  be  resorted  to  as  an  aid  in  construc- 
tion when  it  tends  to  throw  light  on  the  meaning,  jet  it  may  be  dis- 
regarded when  it  would  tend  to  convey  a  meaning  not  in  consonance 
with  the  rest  of  the  act.     (Mackenzie  v.  Douglas  County,  442.) 

Statutes— Oluurter—Bff act  of  Partial  Inyalidity. 

6.  A  provision  in  a  city  charter  for  personal  liability  on  an  assess- 
ment for  municipal  improvements,  if  invalid,  does  not  vitiate  the 
charter  in  other  respects.     (Parker  v.  Hood  Eiver,  707.) 

See  Abatement  and  Revival,  1. 

See  Acknowledgment,  2,  4. 

See  Attachment,  1. 

See  Attorney  and  Client,  2,  4,  5. 

See  Choses  in  Action,  1. 

See  Corporations,  1. 

See  Counties,  1-7. 

See  Criminal  Law,  16. 

See  Death,  3. 

See  Divorce,  2. 

See  Elections,  2. 

See  Embezzlement,  2. 

See  Eminent  Domain,  2. 

See  Evidence,  1. 

See  Exemptions,  1-5. 

See  Intoxicating  Liquors,  1,  2. 

See  Master  and  Servant,  3-5. 

See  Municipal  Corporations,  12. 

See  Parent  and  Child,  1. 

See  Schools  and  School  Districts,  1. 

See  Wharves,  1. 

See  Wills,  2. 

STOOKHOU>ESa 

See  Corporations,  3-5. 

liiability  of  Stockbolders  in  Banking  Corporations. 
See  Banks  and  Banking,  1,  2. 

Liability  of  for  Unpaid  Subscriptions   for  Stock. 
See  Corporations,  6. 

SUBSTITUTION. 

See  Appeal  and  Error,  4. 
See  Corporations,  5. 

SUBCHABOINa. 

Account  of  Administrator. 

See  Descent  and  DistributioUi  1. 
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SUBVETS. 

See  Boundaries,  1. 

TAXATION. 

Tazationp—Anessment— Designation  of  Owner. 

1.  An  asBessment  of  land  to  "J.  P.  Walker  and  to  all  owners  and 
claimants  known  or  unknown"  was  void,  and  rendered  the  tax  sale 
and  deed  void.     (Robinson  v.  Scott,  20.) 

Tazationr— Board  of  Egnallzation — ^Dntiee. 

2.  It  is  the  duty  of  the  board  of  equalization  to  correct  assessments 
if  they  be  excessively  high  or  unreasonably  low,  and  it  has  no  author- 
ity to  punish  an  applicant  by  refusing  to  equalize  an  incorrect  assess- 
ment merely  because  such  applicant  failed  to  file  a  statement  of  its 
propoirty  as  required  by  law.  ^ First  Nat.  Ba^k  v.  Board  of  Equaliza- 
tion, 240.) 

Taxation — ^Board  of  Equalization — Correction  of  Assessments. 

3.  Under  Section  3571,  L.  O.  L.,  requiring  the  assessor  to  deduct 
from  the  aggregate  amount  of  capital  stock,  surplus  and  undivided 
profits,  the  amount  of  investments  in  real  estate  and  base  his  assess- 
ment upon  the  remainder,  held  that  the  failure  of  a  bank  to  furnish 
the  assessor  a  verified  statement  of  its  property  within  the  time  re- 
quired by  Sections  3569  and  3570  is  no  sufficient  reason  for  the  refusal 
of  the  board  of  equalization  to  equalize  such  assessment,  thus  penalis- 
ing the  bank  by  a  double  tax  on  its  real  estate.  (First  Nat.  Bank 
v.  Board  of  Equalization,  240.) 

See  Counties,  1,  2. 

See  Municipal  Corporations,  19. 

Publication  Notice  of  Delinquent  Tax  Lists. 

See  Counties,  9,  10. 
See  Newspapers,  1. 

TEAOHEBa 

See  Schools  and  School  Districts,  1,  2. 

TELEOBAFH  AND  TELEPHONES. 

Telegraplis  and  Telephones  —  Compelling  Ocmnection  Between  Com- 
panies— Injunctiye  Belief. 

1.  Where  a  bank  installed  in  its  building  a  private  intercommuni- 
cating telephone  system,  with  its  own  instruments,  with  which  the  H. 
telephone  company  connected,  the  bank  could  not  in  suit  against  the 
P.  telephone  company,  have  injunctive  relief  to  compel  the  latter  to 
connect  its  system  to  the  bank's  thus  effecting  a  connection  of  the 
two  telephone  systems,  competitors,  the  H.  company  not  being  a  party 
to  the  suit,  until  the  Public  Service  Commission  fully  considered  all 
questions  involved;  injunction  being  an  extraordinary  remedy,  which 
will  not  be  granted  unless  the  Public  Utilities  Act  (Laws  1911,  p.  483) 
will  work  harmoniously  as  a  result.  (First  Nat.  Bank  v.  Pacific  Tel. 
&  Tel.  Co.,  307.) 
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8ee  Billa  and  Notes,  2,  3. 
Bee  Mortgages,  11,  13. 
Bee  Payment,  1. 


Bee  Appeal  and  Error,  4,  7,  35. 
Bee  Corporations,  2. 

Bee  Boandaries,  S-4 
See  Corporations,  8* 
Bee  Equity,  1. 
Bee  Judgment,  8« 

TOBTS. 
Bee  Betoff  and  Connterclaim,  1. 

TBANSOBI^. 
Failure  to  File,  Appeal  DlmlBeed. 

See  Criminal  Law,  4. 

TBESPASa 

Oonrt  of  Eaulty  will  EmJoiii  WUlfnl  Tteip 
See  Injunction,  5. 

TBIALu 

Tdal — Oautlonary  Instnustloo— Diacretton  of  Oourl 

1.  Befusal  of  a  cautionary  instruction  is  within  the  discretion  of 
the  trial  court.     (Childers  v.  Brown,  1.) 

Ttial — ^Beqaested  Instmctiona — CMven  Inatmctioiifl. 

2.  Requested  instructions,  given  in  substance,  were  properly  re- 
fused.    (Childers  v.  Brown,  ij 

Tilal^-Actioa  on  CkAtntct—Iiurtraction— Application  to  Syldence. 

3.  In  an  action  by  an  architect  for  the  price  of  house  plans,  an 
instruction  that,  if  the  jury  should  find  that  the  contract  between  plain- 
tiff and  defendant  was  that  if  defendant  did  not  build  he  was  not 
required  to  pay  for  the  plans,  verdict  must  be  for  him,  even  though 
he  agreed  or  promised  to  build,  and  yet  did  not  do  so,  and  that  such 
promise,  if  made,  did  not  change  the  contract,  was  properly  modified 
by  adding,  ''unless  you  should  find  from  the  evidence  that  it  was  the 
intention  of  the  parties  to  so  change  the  contract,"  where  there  was 
evidence  that  a  change  had  been  agreed  upon.  (Wicks  y.  Sanborn 
366.) 

Trial— lofltnictlonB—ProTlnca  of  Jorj— Law  Qnestton. 

4.  In  an  action  by  an  architect  for  the  price  of  house  plans  or- 
dered by  a  contractor  acting  for  the  owner,  where  the  court  instructed 
that,  if  the  contractor  was  used  as  the  medium  through  whom  the 
contract  was  made,  then  both  parties  to  the  action  would  be  bound 
by  the  terms  of  the  contract,  provided  the  contractor  correctly  rep- 
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resented  them  to  the  respective  parties,  the  qnoted  language  of  the 
instruction,  that  if  the  jury  should  find  from  the  preponderance  of 
the  evidence  that  the  contractor  was  not  the  agent  of  the  owner  "to 
the  extent  of  having  power  to  bind  him/'  unless  he  should  have  fully 
and  honestly  represented  to  the  owner  the  full  terms  of  the  contract 
and  then  have  the  owner  ratify  them,  was  not  improper,  as  permit- 
ting the  jury  to  decide  what  the  agent  might  do  by  virtue  of  his 
authority,  a  question  of  law  for  the  court.     (Wicks  v.  Sanborn,  366.) 

Tzial^-Instnictloiui— Erldflnce. 

5.  In  an  action  by  a  constructor's  helper  in  the  employ  of  an  eleva- 
tor company  for  injury  while  engaged  in  repair  work  on  the  premises 
of  a  realty  company  by  reason  of  the  employer's  failure  to  provide  a 
safe  place  in  which  to  work,  an  instruction  that,  if  there  was  a  safe 
way  to  do  the  work  and  plaintiff  voluntarily  chose  an  unsafe  way, 
his  negligence  would  defeat  recovery  was  properly  refused,  where 
there  was  no  evidence  that  there  were  two  ways  of  doing  the  work, 
one  dangerous  and  the  other  rafe.  (Ghinnell  v.  Yan  Emon  Elevator 
Co.,  408.) 

THal— Instnictioiifl. 

6.  Error  cannot  be  predicated  upon  refusal  of  an  instruction  sub- 
stantially covered  by  others  given.     (Brewster  v.  Crook  County,  435.) 

Trial-— BTldeiioe—AdiiilBslbUllty  for  Partlcnlar  Pnrposa. 

7.  Where  the  order  of  the  County  Court  was  inadmissible  to  prove 
heirship  to  the  realty,  but  was  nevertheless  competent  to  prove  own- 
ership of  the  personalty  of  deceased,  its  incompetency  for  one  pur- 
pose did  not  destroy  or  affect  its  competency  for  the  other.  (State 
V.  Finnigan,  538.) 

Trial—lDftmctioiis—- Batoasta. 

8.  Although  refusal  of  an  instruction  limiting  the  evidence  to  the 
single  issue  as  to  personalty  would  be  an  error,  no  error  can  be 
predicated  upon  the  court's  failure  in  that  respect,  in  the  absence 
of  a  request.     (State  v.  Finnigan,  538.) 

Trial— Direction  of  Verdict — ^Particular  Finding  of  Fact^ 

9.  When  a  cause  is  finally  submitted,  if  it  appears  from  the  evi- 
dence received  that  one  of  the  parties  is  entitled,  as  a  matter  of  law, 
to  a  particular  finding  of  fact,  it  is  incumbent  on  the  court,  when  so 
requested,  to  direct  a  verdict  to  that  effect.  (Treadgold  v.  Willard, 
658.) 

See  Criminal  Law,  7-9,  16. 
See  Embezzlement^  8, 
See  Escheat,  8. 

TBOVEB  Ain>  OOMVEBSIOK. 

Trovar  and  Ckmyaraion— Acta  of  Oonversioa— What  Oonatitiitaa. 

1.  It  is  no  conversion  for  the  purchaser  under  executory  contract  of 
wood,  to  be  delivered  at  a  station,  to  take  such  wood  as  is  placed  there 
by  the  seller,  in  the  absence  of  notice  not  to  remove  it.  (Kondo  v. 
Aylsworth,  225.) 
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TBUSTEEL 

See  Bankruptcy,  1,  2. 

Oonyenlon  by  Ttiutee. 

See  Embezzlement,  4. 
See  Indictment,  1. 

TRUSTS. 
Conatnictive  Tnuit  on  Proceeds  of  Ingnrance  Mon«7» 

See  Mortgages,  15-18. 

UNITED  8TATB8*8TATUTBSL 

See  Tables  in  Front  of  this  Volume. 

VACATIOK. 

See  Appeal  and  Error,  13. 

See  Executors  and  Administrators,  8, 

VENDOB  AND  PUBOHASES. 

Vendor  and  Purchaser— Bona  Fide  Purchaser— Actnal  Notice. 

1.  Where  a  vendor,  before  delivering  his  deed,  fully  informed  the 
purchaser  of  the  vendor's  contract  with  a  third  party  and  that  a  deed 
had  been  placed  in  escrow  for  such  third  party,  the  purchaser  acquired 
no  interest  which  he  could  assert  against  such  party.  (Robinson  v. 
Scott,  20.) 

Vendor  and  Purchaser — ^Bflsrepresentations  of  Qoantitsr. 

2.  The  introduction  of  the  words  "about"  or  "estimated"  or  "more 
or  less"  in  a  conveyance  or  contract  for  a  conveyance  does  not  afford 
a  shield  against  liabilitv  for  false  representations  as  to  acreage,  and 
the  mere  fact  that  a  deficiency  is  very  large  in  proportion  to  the 
supposed  quantity  is  often  treated  as  in  itself  evidence  of  fraud  or 
mutual  mistake.     (Jeffreys  v.  Weekly,  140.) 

Vendor   and  Purchaser— Bemedies   of  Purchaser — ^False  Bepresenta- 
tlons— Besdsslon. 

3.  Where  the  representations  of  a  seller  of  land  are  false,  are  of 
material  facts,  and  are  relied  upon  by  the  buyer,  it  is  immaterial,  in 
the  latter's  suit  for  a  rescission,  whether  the  representations  were 
knowingly  false.     (Jeffreys  v.  Weekly,  140.) 

Vendor  and  Purchaser- Bemedies  of  Purchaser— Misrepresentation  by 
Seller — ^Beedsslon. 

4.  Where  the  seller  of  a  ranch,  who  had  lived  thereon  for  40  years, 
represented  that  it  had  about  60  acres  of  good  bottom  lana,  whereas 
in  fact  there  were  only  about  40,  while  the  bottom  land  was  so 
placed  that  it  was  difficult  to  estimate  its  quantity  on  inspection,  the 
buyer  was  entitled  to  rescind.     (Jeffreys  v.  Weekly,  140.) 

Vendor  and  Purchaser — ^Bemedies  of  Purchaser— Besdssion — ^Beten- 
tion  of  Possession. 

5.  In  a  suit  by  a  purchaser  for  rescission  of  contract  of  sale,  the 
fact  that  the  purchaser  remained  in  possession  of  the  property  after 
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tender  to  the  vendor  bj  way  of  resciision  is  matter  merely  addressed 
to  the  court  in  adjusting  the  rights  of  the  parties  in  relation  to 
rents,  improvements^  interest  or  the  like,  and  such  retention  of  pos- 
session does  not  necessarily  defeat  the  claim  of  rescission.  (Jeffreys 
V.  Weekly,  140.) 


Vendor  and  Purdiaser— Damages— Bemote  and  Uncertain. 

6.  Injury  to  F.,  given  an  option  on  land  by  E.  subject  to  lease 
given  by  E.  to  H.,  by  reason  of  H.  not  breaking  the  sod,  is  not  the 
direct  and  necessary  result  of  £.  not  furnishing  a  man  to  assist  H.  in 
farming,  as  required  by  the  lease,  but  is  remote  and  uncertain;  the 
lease  merely  providing  that  H.  shall  break  so  much  of  the  sod  ground 
"as  he  can,  weather  conditions  and  other  conditions  considered." 
(Fargo  ▼.  Wade,  291.) 

Vendor  and  Pnrchaaer— Conyeyances  —  Grant  of  Basement— Notice — 
Record. 

7.  Purchasers  of  land  take  title  with  constructive  notice  of  the 
grant  of  an  easement  theretofore  executed  and  recorded.  (Patterson 
V.  Chambers  Power  Co.,  328.) 

Vendor  and  Pnrchaser  —  Oertificate  of  Acknowledgment  —  Becord — 
Notice. 

8.  A  certificate  of  acknowledgment  of  a  mortgage  failing  to  name 
the  acknowledging  party  does  not  affect  the  validity  of  the  acknowl- 
edgment, where  reference  is  made  in  the  certificate  to  the  party  who 
executed  the  conveyance,  nor  does  it  render  the  record  of  the  instru- 
ment less  efficacious  to  impart  constructive  notice  to  a  subsequent 
purchaser.     (Coatet  v.  Smith,  556.) 

* 

VEBDIOT. 

See  Appeal  and  Error^  5,  19. 
See  Pleading,  1. 
See  Trial,  9. 

VBRinCATION. 

See  Appeal  and  Error,  21. 
See  Dismissal  and  Nonsuit,  3. 
See  Pleading,  8. 

WAIVER. 

See  Exemptions,  6. 

See  Mortgages,  12. 

See  Municipal  Corporations,  17,  22. 

WABBBNTON,  OHABTEB  OF. 

See  Flavel  Land  Co.  v.  Leinenweber,  353. 

WATEB-BCA8TEB. 

Services  and  Claim  for  Compensation. 

See  Waters  and  Watercourses^  13-16. 
81  Or.—SO 
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WATERS  AXD  WATEBCOXTSSES. 

Waten  and  Watartonraea    Oonveyanc— — Qraat  of  Eaaament— Valid- 
ity of  Orant  of  Future  Eaaament. 

1.  The  deed  of  land,  "together  with  the  water-power  upon  said 
premises  with  the  right  of  way  over  Shaw's  land  claim  to  bring  all 
the  water  that  may  be  required  to  run  the  mills  thereon,  and  other 
mills  or  machinery  that  may,  at  any  time  or  times,  be  placed  upon  the 
above-described  premises  of  whatever  kind  or  nature;  also  the  right 
to  dig  the  present  raceway  as  wide  and  deep  as  may  be  necessary,  and 
to  bank  the  dirt  and  stone  on  either  side;  also  to  include  sufficient  dirt 
and  stone  lying  adjacent  to  the  dams  for  the  purpose  of  keeping  them 
in  repair"— conveys  a  sufficiently  present  and  future  easement  or  right 
sufficiently  definite  to  be  valid  in  view  of  the  circumstances  surround- 
ing the  grant.     (Patterson  v.  Chambers  Power  Co.,  328.) 

Waten  and  Waterconxsat— OonvByancea — Grant  of  Easement— I>iity 
of  Grantee. 

2.  Nothing  in  such  grant  calls  for  action  upon  part  of  the  grantee 
until  the  exigency  contemplated  in  the  deed  shall  arise.  (Patterson 
V.  Chambers  Power  Co.,  828.) 

Waten  and  Watercoonea—ConveTancea— Grant  of  Easement. 

3.  If  from  the  terms  of  a  grant  of  a  raceway  right  of  way  there  is 
manifested  a  clear  intention  that  the  grantee  shall  enlarge  the  space 
originally  occupied  bv  him  in  accord  with  the  demands  of  the  future, 
such  enlargement  will  be  upheld.  (Patterson  v.  Chambers  Power  Co., 
328.) 

Waten  and  Waterconraea—Conveyancee— Grant  of  Easement. 

4.  Under  an  indefinite  grant  of  an  easement  or  right  of  way  for 
raceway,  with  nothing  to  indicate  that  it  may  be  changed  or  enlarged 
in  the  future,  the  first  location  and  user  fixes  the  limit  of  the  grant. 
(Patterson  v.  Chambers  Power  Co.,  328.) 

Waten  and  Waterconnes — Oonveyance— Fntnie  Easement— ^Adverse 
FossesBlon. 

6.  Adverse  possession  of  grantor  or  his  successors  does  not  mn 
against  the  right  to  enlarge  a  raceway  as  required  by  future  necessi- 
ties, at  least  until  the  right  to  enlarge  has  accrued,  since  until  that 
time  the  grantee  cannot  object  to  use  of  land  not  needed  by  him,  and 
is  under  no  duty  to  warn  the  fee  owners  not  to  use  such  land  because 
of  his  future  and  contingent  fights.  (Patterson  v.  Chambers  Power 
Co.,  328.) 

Waten     and     Watercoorses — Easement — Grants — Oonstroction  — 
"Deepen.** 

6.  The  grant  of  a  raceway,  with  right  to  dig  it  as  wide  and  deep 
as  may  be  necessary  to  supply  future  defined  needs,  does  not  include 
or  confer  the  right  to  maintain  the  ditch  at  its  then  depth  by  dump- 
ing upon  adjoining  property  filth  and  silt  which  fortuitously  accumu- 
lates on  its  bottom.    (Patterson  v.  Chambers  Power  Co.,  328.) 

Waten  and  Waterconnes — 'basements*— Baceway. 

7.  Rights  of  way  for  pipe-line  or  raceway  are,  in  a  sense  ease- 
ments, although  there  is  no  dominant  tenement.  (Patterson  v.  Cham- 
ben  Power  Co.,  328.) 
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Waters  and  Wat6rcoiixBe0--Oonve7aiice — ^Easements— Termination. 

8.  Where  an  easement  for  raceway  is  conveyed  as  appurtenant  to 
tract,  a  deed  of  part  of  the  tract  by  the  grantee  passes  such  propor- 
tion of  the  easement,  as  the  tract  sold  bears  to  the  entire  tract,  unless 
the  easement  is  reserved  in  the  deed,  and  the  easement  ia  not  extin- 
guished.    (Patterson  v.  Chambers  Power  Co.,  328.) 

Waters  and  Watercourses — Conveyance — ^Easements — Termination. 

9.  Even  if  appurtenant  to  an  entire  tract,  a  water  right  in  the 
nature  of  an  easement  may  be  reserved  in  a  grant  of  any  parcel  of 
such  tract,  without  extinguishing  the  easement.  (Patterson  v.  Cham- 
bers Power  Co.,  328.) 

Waters  and  Watercourses— X^onveyance— Easements — Termination. 

10.  The  grantees  of  land  subject  to  a  recorded  easement  for  race- 
way, with  right  of  enlargement  for  future  needs  of  a  certain  tract, 
cannot  claim  the  easement  is  extinguished  because  the  grantee  of  the 
raceway  easement  has  sold  part  of  the  Iract  and  reserved  the  water- 
power  or  easement,  as  long  as  the  water  taken  is  necessarily  used  on 
that  tract.     (Patterson  v.  Chambers  Power  Co.,  328.) 

Waters  and  Waterconrses— Ghrant  of  Eaaemontr—Baceway— Manner  of 
Use. 

11.  The  owner  of  a  raceway  right  of  way  for  power  purposes  had 
vx>  right  to  use  the  ditch  for  the  purpose  of  floating  logs,  timber  or 
cordwood,  without  protecting  its  sides  from  the  consequent  erosion. 
(Patterson  v.  Chambers  Power  Co.,  328.) 

Waters  and  Watercoorses  —  Grant  of  Easement — Baceway  —  Manner 
of  Use. 

12.  Courts  will  not  interfere  with  a  ehange  of  use  of  a  raceway  for 
power  purposes  to  use  for  floating  logs  and  timber  unless  it  imposes 
an  additional  burden  upon  the  servient  tenement.  (Patterson  v. 
Chambers  Power  Co.,  328.) 

Waters  and  Watercourses — Services  of  Water-master — Compensation. 

13.  Complaint  in  action  against  county,  alleging  that  plaintiff  wag 
the  duly  elected,  qualified  and  acting  water-master,  and  that  he  ren- 
dered services  under  and  by  virtue  of  the  order,  authority  and  direc- 
tion of  the  superintendent  of  the  division,  is  sufficient  under  section 
6621,  L.  O.  L.,  stating  when  water-masters  shall  begin  work,  to  show 
that  the  work  was  done  on  direction  of  the  superintendent.  (Brewster 
V.  Crook  County,  435.) 

Waters  and  Watercourses — Services  of  Water-master— ''Emergency." 

14.  Complaint  in  action  against  county  on  claim  for  services  as 
water-master  showing  that  the  master  was  busy  at  one  point,  and  it 
was  immediately  necessary  to  supervise  headgates  at  a  distant  point, 
and  that  on  another  occasion,  the  master  broke  his  arm  and  was 
forced  to  have  an  assistant,  sufficiently  shows  an  "emergency"  within 
the  meaning  of  Section  6620,  L.  0.  L.,  to  entitle  him  to  claim  for  ser- 
vices of  assistants  then  appointed.     (Brewster  v.  Crook  County,  435.) 

Waters  and  Watercourses— Water-master— Compensation. 

15.  Section  6619,  L.  0.  L.,  providing  that  on  approval  by  the  divi- 
sion superintendent  the  county  court  shall  allow  and  pay  the  water- 
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master's  claim  for  services,  makes  it  mandatory  for  the  county  court 
to  pay  a  claim  so  approved.     (Brewster  ▼.  Crook  County,  435.) 


Waten  and  Watercoanai — ^Water-mMter— Oompensation — Claim. 

16.  When  the  water-master  performs  his  work  under  direction  of 
the  division  superintendent,  he  need  not  attach  a  copy  of  the  order 
to  his  bill  for  services,  under  Section  6621,  L.  O.  L.,  whose  require- 
ment that  the  order  be  attached  applies  only  when  the  work  is  done 
at  the  request  of  water  users.     (Brewster  v.  Crook  County,  435.) 

See  Easements,  3. 

See  Navigable  Waters,  1,  3. 


Whanres— EMopp«l  to  D«ny  Landlord's  Title— Statute. 

1.  Under  Section  798,  Subdivision  5,  L.  O.  L.,  providing  that  a 
tenant  is  not  permitted  to  deny  the  title  of  his  landlord  at  the  time 
of  the  commencement  of  the  relation,  the  lessee  of  wharfage  rights,  by 
accepting  the  written  agreement,  was  estopped  from  controverting  his 
landlord's  title  while  retaining  possession  of  the  rights  secured  by  the 
lease.     (Treadgold  v.  Willard,  658.) 


Wliarvea — ^Leaae — ^Realty  Subject  to  Demise. 

2.  A  wharf  resting  on  piles  driven  into  mud-flats  was  a  part  of  the 
realty,  which  could  be  held  under  lease;  so  that  taking  possession  of 
any  part  thereof  under  an  agreement  of  lease  created  the  relation  of 
landlord  and  tenant.     (Treadgold  v.  Willard,  658.) 

Wbarres— Lease  of  Wharfage  Bights — Occnpation. 

3.  Where  the  lessee  of  wharfage  rights,  when  notified  that  hit 
landlord's  title  was  in  litigation,  tied  the  raft  on  which  he  unloaded 
passengers  and  freight  from  his  steamboat  to  another  wharf,  but  such 
raft  constantly  rested  against  the  leased  wharf,  to  which  it  was  at- 
tached by  a  gang-plank  over  which  the  passengers  and  freight  were 
landed,  such  lessee  took  possession  of  and  occupied  the  leased  wharf- 
age rights.     (Treadgold  v.  Willard,  658.) 

WILLS. 

Wills — Agreement  to  Devise— Validity. 

1.  It  is. competent  for  one  to  make  a  binding  agreement  to  devise 
real  property  by  his  last  will,  as  the  property  of  a  living  person  is 
his  own  and  he  has  a  right  to  contract  or  alienate  the  title  either  by 
will  or  testament.     (Woods  v.  Dunn,  457.) 

Wills — ^Agreement  to  Convey — Statnte. 

2.  Section  804,  L.  O.  L..  providing  that  no  estate  or  interest  in 
real  property  other  than  a  lease,  etc.,  can  be  created  except  by  con- 
veyance <yr  other  instrument  in  writing,  subscribed  by  the  party 
creating  it,  etc.,  and  Section  805,  qualifying  it  to  provide  that  it 
shall  not  affect  the  power  of  a  testator  in  the  disposition  of  his 
realty  by  last  will  or  the  power  of  the  court  to  compel  the  specific 
performance  of  an  agreement  in  relation  to  such  property,  and  Section 
7319,  providing  that  every  will  shall  be  in  writing,  signed  by  the 
testator^  or  by  some  other  person  under  his  direction  in  his  presence, 
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and  attested  to  by  two  or  more  competent  witnesses  in  the  presence 
of  the  testator,  were  satisfied  by  a  duly  executed  writing  or  will, 
giving  to  plaintiff  200  acres  of  described  land  on  the  understanding 
that  she  should  furnish  testator  a  home  and  care  for  life.  (Woods 
y.  Dunn,  457.) 

WITNESSES. 

Oondasiyanen  on  Party  Galling  Witnen. 
See  Evidence,  2. 

WOBDS  AND  PHRASES. 

"Accident" — See  Nelson  v.  Brown  ft  McCabe,  472. 
"Accomplice" — See  State  v.  Edlund,  614. 
"Adverse  Party"--8ee  D'Arcy  v.  Sanf ord,  323. 

See  French  y.  McEean,  683. 
See  Van  Zandt  y.  Parson,  453. 
"As  Soon  as" — See  Childers  v.  Brown,  1. 
"As"— See  Childers  y.  Brown,  1. 
"But"— See  Foreman  v.  School  Dist.  No.  25,  587. 
"Consideration" — See  Butson  y.  Misz,  607. 
"Counterclaim" — See  Chance  y.  Carter,  229. 

Court" — See  Webster  v.  Boyer,  485. 

Deepen" — See  Patterson  y.  Chambers  Power  Co.,  328. 

Duress" — See  Baldwin  Co.  y.  Savage,  379. 

Easement" — See  Patterson  y.  Chambers  Power  Co.,  328. 

Emergency" — See  Brewster  v.  Crook  County,  435. 

Equity  of  Bedemption" — See  Higgs  v.  McDuffie,  256. 
"Error  Committed  During  the  Trial"— See  White  v.  East  Side  Mill 

Co.,  107. 
"Incapable" — See  In  re  Northcutt,  646. 
"Judge"— See  Webster  v.  Boyer,  485. 
"Mental  Capacity" — See  Magness  y.  Ditmars,  598. 
"Necessity" — See  Childers  v.  Brown,  1. 
"Occupation" — See  Childers  y.  Brown,  1. 
"Pleading"— See  Treadgold  v.  Willard,  658. 
"Political  Party"— See  Coovert  v.  Olcott,  415. 
"Prosecute" — See  Service  Lum.  Co.  y.  Sumpter  Valley  By.  Co.,  32. 
"Proviso" — See  Mackenzie  v.  Douglas  County,  442. 
"Setoff  and  Counterclaim" — See  Chance  y.  Carter,  229. 
"Transaction"— See  Chance  v.  Carter,  229. 
"Waiver"— See  Parker  v.  Hood  Biyer,  707. 

WOBK  AND  LABOR. 

Work  and  Labor — ^Express  Oontract— Effect. 

1.  A  newspaper  which  publishes  a  delinquent  tax  list  under  a 
contract  fixing  the  amount  of  compensation  pursuant  to  statute  cannot 
recover  a  larger  compensation  on  quantum  meruit,  (Coos  Bay  Times 
Pub.  Co.  V.  Coos  County,  626.) 

WBIT  OF  BEVIEW. 

See  Certiorari,  1-3. 
See  Counties,  8. 
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